NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
January 27, 2015
3:00 p.m.
One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committee at each teleconference location. The public
teleconference sites for this meeting are as follows:

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A Frank Ruffino

San Francisco, CA 94109 901 P St., #142A

(415) 563-3800 Sacramento, CA 95814

AGENDA
1. Call to Order

2. Approval of Minutes
October 28, 2014

3. Discussion and Possible Action on Advertising a Chiropractic Specialty

4. Discussion and Possible Action on Proposed Language Regarding Maintenance of
Patient Records/Amendments to Title 16, California Code of Regulations Sections
312.2 and 318

5. Discussion of Developing Qualifications and Proficiency Standards for Expert
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and Standards for Expert Consultant Selection. [2014-2107 Strategic Plan]

6. Public Comment
Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125 & 11125.7(a).]
Public comment is encouraged; however, if time constraints mandate, comments may be
limited at the discretion of the Chair.

7. Future Agenda Items

8. Adjournment
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Meetings of the Board of Chiropractic Examiners’ Committee are open to the public except when specifically noticed otherwise in
accordance with the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The
Board's Committee may take action on any item listed on the agenda, unless listed as informational only. All times are approximate
and subject to change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site at
www.chiro.ca.gov.
The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation
or modification in order to participate in the meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext.
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite
142A, Sacramento, CA 95814. Providing your request at least five (5) business days before the meeting will help to ensure
availability of the requested accommodation.
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Board of Chiropractic Examiners
MEETING MINUTES
Enforcement Committee
October 28, 2014
State of California
San Diego State Building
1350 Front Street, Room B-109
San Diego, CA 92101

Committee Members Present
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C.

Frank Ruffino

Staff Present

Robert Puleo, Executive Officer

Linda Shaw, Licensing Manager

Sandra Walker, Compliance Manager :

Maria Martinez, Supervising -Special Investlgator

Dixie Van Ailen Associate Governmental Program Analyst
Kristy Schieldge, Attorney M -

Call to Order SR |
Dr. Azzolino called the meetmg to order at 8: OO am.

Roll Call
Dr. Dehn called the roll. AII committee members were present.

Approval of June 26, 2014 Minutes

Ms. Schieldge stated her Iast name was spelled mcorrectiy in the June 26, 2014 Minutes.
The correct spelling is Schieldge.

MOTION: MR. RUFFINO MOVED TO APPROVE THE MINUTES
SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 3-0

MOTION CARRIED

T {16} 26375355 Board of Chiropractic Examiners
F{pi6) 3270039 got P Sereet, Suite 142-A
T/ (Boo) 73572020 Sacramento, California 95814
Consumer Complaint Hotline www,cHiro.ca.gov
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Enforcement Committes Mesting Minutes
Qctober 28, 2014

Discussion and Possible Action on Advertising a Chiropractic Specialty

Dr. Azzolino expressed concern that the Chiropractic Act and Regulations do not specify
requirements for licensees who advertise as a specialist.

Ms. Schieldge stated there is current authority under Business and Professions Code section
650 to restrict false and misleading advertising. However, there is an issue when it needs to
be determined who is calling themselves a specialist. There have been legal problems when
trying to enforce this. It is a difficult area to regulate in. :

Mr. Puleo asked if we can put something in our regulations that specnfles the accrediting
bodies and the specialty boards that we will accept.

Ms. Schieldge stated she thinks it may be a challenge to 'orrly specify ‘C”é*‘r’rarn bodies because
the courts are not typically open to allowing deferentlal freatment and ceding authority to
particular accrediting bodies.

Mr. Puleo asked; what if we specify the requrrements that in order to be an approved specialty
Board you have to meet these requirements such as so. many hours of training or whatever
requirements the Board feels appropriate.

Ms. Schieidge stated the problem is in terms of evidence and pravmg that that's the only way
to truthfully advertise a specialty.

Dr. Azzolino stated that he has experience with the NCCA acereditation. Currently with the
Chiropractic Board of Neurology we have NCCA accreditation. Many other boards are
striving for accreditation. Dr. Azzolino stated he believes we should allow any other specialty
board that wants to be gertified and strive to that level. Dr. Azzolino believes it is in the
public’'s best interest that we pass a regulatron It’*s zan oversight on who and what can be
deemed a specralrst ' SERL i

Ms. Schreldge reported that past cases from other boards have shown possible liability in this
area. L E ,

Mr. Puleci s?’ta:ted that hé bé‘iiéVes the ‘Medical Board may specify Accrediting Bodies in their
regulations reg-a-rding specialties.

Dr. Azzolino requested Ms. Schieldge get the BCE the information regarding accreditation
and specialties from the Medical Board and past specialty regulation cases including a Dental
Board case.

Discussion and Possible Action on Proposed Language Regarding Maintenance of
Patient Records/Amendment to Title 16, California Code of Regulation Section 318

Ms. Schieldge stated that the proposed language was intended to address the Board's
concerns regarding the death or incapacity of a licensee as well as if a licensee wants to sell
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their practice, retire or go inactive. The proposal also addressed what to do in terms of
notifying the patients of their relocation; currently there is no requirement.

Dr. Azzolino stated that he has several concerns regarding the proposed language. The
proposed language stated active and inactive patients are to be notified. This could be
10,000 to 20,000 patients. Dr. Azzoline would like e-mail notification to be an option.

Ms. Schieldge stated that the problem with electronic mail is that there are no legal
presumptions in law for service. There are legal presumptions for first class mail.

Dr. Azzolino stated that the language should be clarified to notify active patients (patients that
have been treated within the last 12 months) and all inactive patients (that have been treated
within the last 5 years).

Mr. Puleo agreed and stated that otherwise, the proposed language would contradlct CCR
section 318 whereas patient records must only be malntamed for 5 years.

Ms. Schieldge suggested that the notification be prowded to the Board and the Board publish
it on their website. L

e

the web site.
~Ms. Schieldge stated we would need to add\igg dlsclalmer :

Dr. Azzolino questioned Who’:WO.uId be responsible under $Lj;bdivision (d), the associate or
chiropractor, the practice where-the services were rendered, or both?

Ms. Schieldge stated that this sec;cié)n is designed for the person who is leaving to notify the
patients where their records-are going to.be. She questioned whether the records are gomg
to stay with that practice or move. with that chiropractor.

Mr. Puleo stated we may need to address the issue in CCR 318 regarding group practices
and who exactly should maintain the records if one or more of the chiropractors treated the
patient. We'may need to add language such as; if the patient was treated by more than one
chiropractor, the patient is a patlent of the practice.

Dr. Azzolino sugge'sted amendlng CCR 318 entirely to avoid redundancy.

Dr. Dehn has concerns regarding subsection (d) specifically wanting to address why the
departing chiropractor would have to follow the procedures listed in subsections (a), (b) and
(c). She stated if she was moving away and ancther chiropractor was taking over her
practice, it should be as simple as sending a letter to all of the patients advising them their
records are with the new chiropractor. She questioned notifying them again in 5 years when
they already are aware,

Ms. Schieldge stated that subsection (c) is going to be replaced with notifying the Board as
opposed to a 5 year re-notification. However, she suggested adding a requirement regarding

3
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notifying the Board to subsection (b) and eliminating subsection (c). She suggested keeping
the last sentence in subsection (c).

Dr. Dehn asked; what are the consequences for not complying with this section?

Mr. Puleo stated we could issue a citation. If there is something egregious, where patient
confidentiality was violated, we could refer the case to the Attorney General's Office or the
local District Attorney’s Office.

Dr. Dehn asked, why is the age records must be maintained, age 21'as opposed to age 18,
as stated in subsection (e).

Ms. Schieldge stated she would need to research this.

Dr. Azzolino referenced numbers 3 and 4 in CCR 318.and stated that with electronic records,
he doesn’t believe that a true signature is necessary, ‘an electronic S|gnature should be
sufficient. : .

Dr. Azzolino suggested we strike number 3 completely

Dr. Azzolino's concerns led to a lengthy conversation regaf&_ing CCR 318 subsection 3 and 4.
Following discussion of pros and cons of-aumbers 3 and 4, it was decided further
investigation was necessary on how to improve/update the signature process.

Ms. Martinez stated that during her investigative site visits, she is seeing more and more
chiropractors are utilizing electronic record keeping on devices such as an |-Pads or Tablets.

Ms. Schieldge provided a sample form, from Board of Pharmacy, regarding notifying the
Board of dlscontmuance of busmess The BCE WI|| need to develop a form with the regulatory
package. :

Discussion of Developlng Qualiflcatlons and Proficiency Standards for Expert
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and Standards for Expert Consulta'rit Selection. [2014-2017 Strategic Plan]

Dr. Azzolino stated he was g,e;l_ng to schedule a meeting and attend an Expert training to see
what a true Expert training looks like.

Mr. Puleo stated staff will schedule an Expert training in early 2015. We typically conduct one
in the North and one in the South. Mr. Puleo recommended that 2 Board members
attend/observe each session to identify any deficiencies in the existing training and materials.
This may be a better approach than making changes blindly.

Dr. Dehn asked if there was anywhere on the Expert Application that asks if they are actively
treating patients.

Ms. Walker stated that specific question is not on the application and it may be a good
question fo add.
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Mr. Puleo stated we may want to also ask what percentage of their time they are treating. Mr.
Puleo also asked whether we could require experts to treat patients a certain percentage of
time in order to qualify to be an expert.

Ms. Walker asked if Board members attending the Expert training would be an issue in
regards to separation of function.

Ms. Schieldge stated she does not see it as a problem if there is less than a quorum of Board
members attending the Expert training. As a rule, experts should not be interacting with the
Board members as it may become a conflict. :

Ms. Walker asked if the Board legally needed to promulgate a regulation for the Expert
process.

Ms. Schieldge stated she is unsure at this point. Further research was née_d:ed.
Dr. Azzolino asked how many Experts do we currently have, how many are applying?

Ms. Walker stated staff are currently recruiting and havé'iecfu'lfm'ent information on the
Board’s web site. She reported that the Board has just over. 60 Experts in our current pool.
This does not include new applicants. - _

Dr. Dehn asked if current Experts will be requi're;df;t;oggpmplete the new application. .
Mr. Puleo stated that every time the Board condugts E&ﬁe*sﬁtlﬁ'trai'hing, all Experts must re-apply.

Dr. Azzolino stated that_dn sebﬁbfn; 6 of the new Expert application the applicant must state
why they feel they have. extensive’k-nowledge or 'a'xperience

Dr. Azzolino asked if we are conduc’[mg personal |nterwews with the applicants.

Mr. Puleo stated that we: have not conducted personal interviews with the applicants in the
past.

Dr Azzolino stated it is important to conduct the interview since we are using them as Experts
and they may possibly testify on the stand. .

Discussion and Possible Action Regarding the Consumer Protection Enforcement
Initiative (CPEI) Regulations

MOTION: DR. AZZOLINO MADE A MOTION TO DIRECT STAFF AND RECOMMENDTO
THE BOARDTHAT THE BOARD TAKE ALL NECESSARY STEPS TO INITIATE THE
FORMAL RULE MAKING PROCESS WITH THIS TEXT, AUTHORIZE THE EXECUTIVE
OFFICER TO MAKEANY NON-SUSTANTIVE CHANGES TO THE RULE MAKING
PACKAGE AND SET THE REGULATION FOR A HEARING.

SECOND: MR. RUFFINO SECONDED THE NIOTION

VOTE: 3-0

MOTION CARRIED
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Discussion and Possible Action on the Selection of “Trigger 3” in Regards to
Substance Abusing Licensees [SB 1441]

Ms. Schieldge stated this Trigger was selected as the option for the Trigger language at the
last Board meeting. The next step will be to meet with Enforcement staff to discuss making
sure that the Substance Abuse Coordination Committee recommendations or standards are
incorporated into standards for disciplining licensees who have a substance abuse problem:.
Ms. Schieldge recommended that staff separate the Uniform Standards from the Disciplinary
Guidelines because the Guidelines are a recommendation and you can not deviate from
Uniform Standards. The Uniform Standards will need to be re-written and incorporated into
standard or mode) orders, so that when an Administrative L.aw Judge thinks there is a
substance abuse problem, the terms and conditions can: be dropped into the probationary
orders without any extra work.

Public Comment

None

Future Agenda Items

None .

Comment

Mr. Ruffino recommeﬁdéd that We have future E:nforoement Committee Meetings dn a day
other than a Board meeting day, as 1t causes a hardship and runs the risk of rushing through
the agenda. o :

Adjournment

_ Dr. A’z““zaj'in_o_adjourned thjegkaﬁﬁeetingraéw:?l a.m.







MEMORANDULINM

DATE January 20, 2016

Enforcement Committes Members
TO Board of Chiropractic Examiners
: Department of Consumer Alfairs

FROM Kristy Schieldge, Attomey 1, Legal Affairs Division
Dapartment of Consumer Affairs

Case Law Involving Advertising as a Specialist for Discussion of
SUBJECT ltem 3 of the Commitize's Agenda Regarding “Discussion and
Possible Action on Advertising a Chiropractic Specialty”

issue

At the last Enforcement Commilitee Mesting, the Committée requested that information about
Medical Board of California’s regulations and littigation involving the Dental Board's reguiation
of advertising speciaities be brought to this meeting. 1 am providing a copy of Title 18,
California Code of Regulations section 1363.6 and the following case information and
summary for the Committee’s review and discussion.

in 2000, the Dental Board of California (Dental Board) lost the attached federal court case
Bingham v. Hamilton, {2000) 100 F.Supp.2d 1233, In that action, the federal court struck
down as unconstitutionaf the Board's proposed regulations on advertising that attempted to

~ restrict advertising as a specialist unless certain requirements were met, including obtaining
education from Board-recognized specialty boards or successful completion of a format
advanced education program at or affifiated with an accredited dental or medical school. The
Board paid approximately $254,000 to settle that case.

In 2003, plaintiffs Michasl Potts, D.D.8. and the American Academy of implant Dentistry
(AAID} ("Plaintiffs™) sued the former Director of the Department of Consumer Affairs Kathlsen
Harmiiton, and the Dental Board, Plaintiffs challenged the constitutionality of Business and




Professions Code section 651({m)(5)(A), which govemed false and misleading advertising and
outlined the conditions under which a dentist could advertise as a “specialist.” Section 651
permitted, among other things, a dentist 1o advertise a spaecialty if: (i} he or she has
completed a specialty education program or is a member of a national specialty board
approved by the American Dental Association (ADA); or, (i) In the absence of ADA
accreditation, he or she has aliained membership in or been credentialed by an accrediting
organization that is recognized hy the board as a "bona fide” organization for that area of
dentat practice.’ :

Consequently, Plaintiff, AAID members could not advertise as specialists, only as "general
dentists,” despite the fact that their members truthfully eamed additional education and
training in a specific area. AAID alleged this violatad thelr constitutional rights of free speach.

On Beptember 8, 2004, the federal district court ruled i favor of Plaintiffs in this case, finding
the Dental Board's advertising statutes were unconstitutional as applied and that the statute
had to be “invalidated.” (Potts v. Hamilton, 334 F. Supp.2d 1206 Is attached.) Plaintiffs sought
and received an injunction prohibiting the Dental Board's enforcement of the statute and
obtained an order for payment of attorneys’ fees in the amount of $324,252.91, which the
Dental Board paid. On February 2, 2007, the Ninth Circuit reversed the lower court's
judgment for plaintiffs and remanded the case for further proceedings at the District Court
tevel 1o consider "survey evidence” collected by the Dental Board to show that he adverlising
was potentially misleacing to consumers. (See attached Potts v. Zettel, unpublished decision.)

On October 15, 2010, the district court again found against the Dental Board, ruking that
Business and Professions Code section 851 (h)(5}{A) was unconstitutional becauss it violated
the plaintiffs’ First Amendment rights of free speech. On November 18, 2010, the Board filed
an appeal, but later settled the matter. It was estimated that the Dental Board expended over
1.6 miltion dollars fo litigate and settle this case. The Dental Board's advertising statute was
later repealed. (Stats.2011, ch. 385 (SB 540).)

Bingham v. Hamilfon (100 F.Supp.2d 1233)
Polts v. Hamifton (334 F Supp.2d 1208)
Potts v. Zettel February 2, 2007

! The amendments to Business and Professions Code section SEHNI{EIA), challenged in this later aclion,
essentially placed into statute those regulstions that were struck down by the federal court in the prior Bingham
case.
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§ 1363.5. Ax:lvértising of Spacialty Board Cerlifiestion,

(& As used I fhis gection,

(+) “specialty board” mesng a board or sssocialion which cortifies physicians In o
speclally or subspeciaily area of mediving,

{2} "Gpeviaity or subspecially area of medicne’ mesns & distinet snd wall-defined feld
of medical practice. It Includes spaclat coicern with diagnostic and therapeutic
modakiies of patisnts' heslts problems, or it may concer health problems according to
age, sox, organ sysiem, body reglon, or the interaction betwsen patients and thair

. envirormant, A medical speckally promotes the stendards of practics withins is specialty -
assaciation,

{6} If & physiclan advertiaes that e or she ts cerfified by a specially bioard or sssoclation i a
specialy of subspecialty area of madicine and Wal specialty board or sssociationlanota
rarmbar board of the American Board of Medival Spaciaiiies (ABNE) or dogs aot have a
postgraduate tralning program approved by ifve Acraditation Coundcll for Sraduate Medingd
Edusation (ACGME) or the Royal Colisge of Plysitlans end Surgaane of Ganad (ROPSD),
thian the speclally board or assashefion shall ba approvad by the Divialon of Lizensing am
shall gomply with al) of the Tollowing requirsmants:

{1} Tiea primary plrpose of the speially boand shall be certificalion in.a medical
epaciatly or subspecially. The specialy board shal encompass the broad avess of the,
epecially or subspacialty,

{2} The speciaity toard shall not regifict itself o 2 single medalily or teatment whit
may b part of a bioader specisdly or subspeciaiy,

{3) It the specinlly board cerfifies professionate other than physicians, the spetalty
hoard shall ned represent elber ihat () (e oriferis et forth i thess regulations or () the
ettont board's approval of the spachally bosrd's certfication program is applicable ie
ronpiysicians,

(4} The spactally biard shall b¢ a nonprifit corporation o sesaciation, and B shadl have

Page 1 of 4

gt leasta totad of 100 meinbars locaied in.al loast opeRind.of te SRales Wi ABAN. . o . e

possess 8 clear ad wesicled ficense io practise madicing,

{85) Thie specialty Deznd shall have aricles of incorporation, a consfitulion, or 8 charter
ant bykaws which describe its operafion. The bylaws shall

{A) provide for envindependsnt and siable goveming body wilh staggered, limited terms
of ngt more than six years (et is Intemafy-appolnted or selected by tha mambers,

(B} sed forlh the regidroments and policies for sedification by the specially board.

{CYregquire that the spacially beard promote the public infersel by sontributing to
Irprovemert of medicine by establishing requiremsma and evaiating applicants who
apply.

{2} reqeire that the speclally board dafermifiie whether applicams have rmosfwd
adequate preparation in acoord with standaxds esteblished by the specially ;mard

{E} requite avidenca (hat applicants have acquired capahily in a specially o
subspesialty frea of medicing and will demonsirats special knowledgs I that deld,

hitps://a.next. westlaw.com/Document/L IBS3AF40D48D1 TDEBCO2831C6D6CTOBE View...  1/20/2015
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{F} require that the speclafy board tonduct comprehenstve svaluations of the
knowledge and experlance of apsicants,

(8) The spaclally board shall have stendards or teternining that those who are vorifies
poasess the knowledge and skiils esseitial o provide sompetens gare i the designated
speclally or subspaclally ame. -

(7) Mare tivan 80 percent of the spesialty hoasd's revente for continuing operaiions shall
be feom cerliiination and examingiion foss, meraberahip fess and Interset and
wostment o,

{8){A) Excapt as provided In subparagraph {B) or {5} of this paragraph {8), the specialty
board shall renuivs &l applicants who s seaking certiivalion 1 hove sallsfacioly
complelad a poslgraduate taining progrem acorediled by fhe ACGRE or the REPSC
that Inchides [dentflable talring & e specialy or subapecially wea of mediche In
which the physician i sesking corlification. This identifishls tralning ahali bs deemed
zeosplable unless determined by the Divislon of Licensing io bs either (1) madetuate in
seepe, voirbent and duratlon in that speclally or subspecalty amms of medicine Inorder
to protect Sy public health and sefety or {2) not equivalent in stope and content g he
rasideney fralning reculred for board vertiflcation by any relaied ABME board forthe
specitic sondiions, disense processes and surgleal procedures within the seope of the
apphcant cerlifving board's sxamination end corlifcation.

(B) ¥ thve tralning required of applicunts seeking corlifiostion by the speclally boardis
other thin ACGNE or RCPST acorattited postaraduate frataleg, then s speclalty
board shall have training standards that Includs entiflabie frafniag i the epechaty or
subspecially area of medicine in which the physician is saeking corlifeation and thet
have beon determined by the Diviston of Licensing to be wtylilviient in soope, conterd
and duration to hoss of an ARGME or RGPSC accredited program In & relatad
shecially or suhepeclalty ares of mietisine. This tratning shail be evalusted by the
Eviston of Lipensing 1o enaure that s seops, content and duration are gtjuivaient fo
thoss of g ACGME or RGPS actredited progrem and are adaguats Tor baining In that
apacially or subepecistly sma of medicine In arder o protect tive public healil snd
safaty. ’ o R

{C) In Hew of the posigraduste raining required under subparagraph (3) or (B} of this
paragraph (8), the specialiy bosrd shall zequire applicants seeling cedifioation o have
completod (1} a minkmum of six years of full tme teaching anclor pracine v e
specialiy ov subsperially ares of medicing in which the pbysician is sesking cortification
and {2) 8 minturn of 300 hours of continaing medical sdusation in tha specatty or
supspecially awea of medicing In wirleh the physician is sesking cerification which is
appraved undar Seolion 1327 and 15875 of tmse regulations. Any teaching expetioncs
secaplable under this subparagraph shall have been I & postaraduate iraning {Eoram
nearadiied by the ACGME or ROPSC or that mests the standards set forth in
siitparagraph (B)thai loludes identifiable trainiag In the spacialty or subspacially sreh
of matdieive tr be catilad. This training shall be svaluafed by the Division of Lizensing
and detarminad 1o be sguivaiont in scope, content, ang durafion to those of an AGGHE
or ROPEE seoradited program i a refated speciaily or subspedaly area of medicine
and ta be adequate for training in thet specislly or subspecially area af medicine In e
GO R ProteCt 1 TBNE H8sIR s Bately. Teadhing or prackioe experience acoepied
urier thils subparagiaph shall be avaluated by and acceptable fo the credentiny
commitias of the specially board pursuant to stardards Hatare (1) speciffed in the
bylaws af the apecialy board and (2 approved by the Division of Ligensing In
RoECordancs with eriferis set forth i these regriations.
Physiolans apglying for cetification wie qualify under tis subparagraph shall be reaulted by
The spesialty board to have satisfactonily compioted an ACGME or RUPSC acoredited
residency {ralning program. This residency shalf have provided iraining i the conditions and
diseass provesses it are inclided In the new specisly,

Phigsivians who sre cerbfied by specialy boards underthis subparagraph which are
incorpurated, or piganized a5 an assoclation pr tha effsciive date of Hese regulations, may
adverlise thalr board carification for fhree years from the oifeciive dete of huse regiiations.
Duxrireg that $me, the speclally baard shall dormonsirate to the sabisfaction of the Division of
Lizensing thal thare ks in existence one or more posigraduate balning programs thal inciude
identiflable: training Iy the spacially or subspecially aren of medicihe 16 be certifisd that mest
the recgepments of subpazagraph (A) or (B} of this paragraph {83, ther he speclally board's
approval shall be permanent urless withtrewes wder sidaection {8). This aining shall be

Iutps:/anext. westlaw.com/Document/I1 B33AF40D48D1 1 BEBC02831C6D6C108E View...  1/20/2015
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avalusiod by the Dlvision of Licensing and determined to be equivaiant in seope, contend,
and durstion o those of an ACGME or RCPSE scoreditad program In & relited spesially or
subspecialty aras of medicing and to be adeguale for training in thet specialty or
subspaclally aron of medicing In'arder to profect the public health and safaly. If 2 speciaty
board cannot destonsirale fls eguivalancy to ABMS boards In the thrae yaars following he
affeciive date of these regulations, ils members riay not thareatier adveriise cerlification by
that board. This perivd may be extended for a yeer ¥ the Division of Ligenaing determings
that the specially board is making & good Rith offort owards achisving auuivalanty to ABMS
bosrds,

Physlclans who arer certifled by spaciafly boards.under this subparagraph which are
inooiporated, or organized 8¢ an association after thi effscive dale of thase. regitlations,
may not advariss thelr cerliffvalion upll the spaciatly buard s detenvined by the Biviston of
Licensing o be eqtivalant in ABMS boards, The speclally board shali demonstrate to the
satigfantion of the Divslon of Licenging thet there Ia in exdstence one o mare pusigraduate
training prograrms that Bclude dentfiabls traitiing in the specialty or subspeciatly ares of
mpdlelng 1o be cortified that rmeet the mauiremants of subparagraph (A) or (B3 of thig
parageaph (). This kaiing shall be evaluated by the Divison of Lizensing and delsrminad
t be aguivalent In soops, content, sad duration fo those of an ACGME or RGPSC
acoradited progiam in & ralaled spaciaity or subspenially area of medicing and i b
adeguats for fralning In that specaly or subspecialty arss of medising In orderio protact e
fublic heaith ard aalely. -

{8) Exoupt as provided in subparagraph (95{C) sbove, ot the ime of appivation for
approval to tive Division of Lisensing, a speclally board shall demonsirate that cag or
tore postgraduste falning programs ane I existence and thal these prograns provida
identiffable training In the specisity or subspacialiy mrea of reediolne in wiich Phymictan
are spoking corfiflcation. This fralning shall be evalusiod by the Divislon of Llcansing
and datarmined 5 be squivalent in seope, oontert and duration to these of an ACORE
or REPSC avcradiisd progeam in 3 relaled specially or mibspecially srea of medicine
and 1o ba adegquaty for training I tat spociatly o subepecially ooy of medkcing s
ordarto pratest e pubilc hoaith and safety. .

The speclally board stall submit o plan tat 44} ssfimatos the auber-of physiclans o be

ceriifind through subsastion (IBHG), above; 8 spaciiss the number and lecation of post

graduate rainitg programs devalopad and o be developed; fhe number of frainges

vompleding the fraining annuaily; (0} demonstrsies the seivalency of those programs, 8%

© . rovided for in subsection (BHEME), above; (1) provides for monitoring fo evaluate e
qualily of-existing programs; and (&) sliows tor upgrading of the parsmeters of the specialy
or subspeially amsa of medicing 1o aoonmmodate mow davaloprasnts,

Every year e spacislty board shall raport i the Divislon of Livansing lts progroas In
iviptemerting (e plan for postgraduate fraining proprams in te speciaity or subspetinly
arsa of mediclng It which physlelens are seeking corfication. Failure 1o 50 feport shel! by
graunds for wilwirawal of approval by the divisien. Fellure of 2 spacialty board to establiah to
the satisfaction ofthe division that & i in sompliance with s plan, as stated In s oripingd
subreission to the division, shalt be grounds for withdrawa! of the. division's approvat of the
spaclally board. Fallure of a specially beard 1o provide avidensa that the posiginduste
Eraining progratms av syuivalant in soope, contant and dureliod 1o those of ADGINE or

- REPSC.accrediied programs shalt e groumds for-witfwrawsd of the ap provst- e

(14} The speoialty board shall sequire all physiclans whe are sasking certification to
sucosssiully pasa s willten or 2n oeal examination or both which igste The applicants'
knowladge ard siils I fhe spacially o subspecialty srse of medicing. All o part of the
axaminations may be delagatod (o a testing erganizalion. Al exprminations shall be
subjectio & psychometris avalugtion, The sxaminations siell be & minkmun of shdoon
{18) howrs In lengi. Those specialty boards whish require 43 & provvauinite for
cartification, pror passage of my ABMS sxamination in e reistod specialty or
subspechalty arsa, may grant up fo sihi hours cradit for the ARMS tuaiilying board
examination ioward ihe sixteen [16) how testing requlrement.

{11} The spacially bosrd shall isaus canlifcates to those physiclans who ara found
gualifiad under the steted raquirements of the specisky board,

{12) Tha specially board shall assist i maintzindng and slevaling the stancards of
graduste medical education and facilities for spociaily fraining in medicne In
calisboralisn with oiher concemed orgerzations aml agencies, and have a mechanisin
for assisting acorediting agencies in the evaluation of tralning programs,
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(e3(1) Ugon request the Division of Licensing will approve & spaclally board I mests the
criterla wet forth n these reguiations. The dividion may withdrew the approvat of & apecialty
hoed IF the divislon finde that i fails b mest the criterk a1 forth in thess tapkations,

{2) Wilhin 30 worldry days of tocelol of an application for specially board approval, e
division shall infore tha epplicent in willng thal It is elther mmpi&ts gl acceptas fiy
fling and raferral 1o o medicad consuliant selected by the division or that 4 s deficient
and whal speciflc information or decimentation is renulrad fo compists the application,

{3} Within 918 ealendar days from the date of filing of & comploted application, the
division sha inform B applicant it willng of e decision ragaeding e spplicant's
spprovel 88 & specialty board,

(4) The divlslon's tme. periods for prosessing an applicalion from the recelst of the initial
appiication fo the firal decision regerding approval or disapprovat based on the
divislon's actuat psriurmances during the tvo years praceding the proposal of fhig section
warg as follows:

(A Mipimum - 048 days,
{8} Madlan - 714 days.
{C) Maxinumn - $18 days.

() Spaoially boards approved by e Division of Usensing shalt obrify punry tues years
fram the dafe-of approvai that they confinue to et the requirerents of these raguiations,

{8) The Divisfon of Lisensing shall conduct such evalustiors as i desms appropag ko
ensure that applicant boards applying o the division meet e oriterla of these sogulations.,

Hote: Authindly clled: Seclongs 851 and 2018, Business am) Praofiesslons Cooe; and Section
TENTE, Government Code, Referancs: Seolion 681, Business and Professions Crewkey; ane
Seotlon 15378, Govermmisnt Gode.

HIBTORY
1. Mew saction Hled 1-27-94; operative 2-28-04 (Regisier B4, No. A},

2. Aaendment of pubsections {0){2) snd (CHE) and new subsections LA {CHAKE) filed
3-24-08; operafive 4-23-96 (Reglhder 99, No. 13),

This detabase Is curant thiough 17248 Ragisler 2048, do. 1

18 COR § 1383,5, 16 CAADG § 1363.6

Endd of Documant @ Troseson Raers. Ko Bam: o sriginet 08 Soversan! Works,
Woslawhiee & 2018 Thornpon Relers.  Priusey Sldlenienl  Acoussibily  SupellerTomme  UenisolUs © 1-B00-REF-ATTY {4-800.7:43-2859 ) ‘-',’a%%} BT ——
Iregrrove Woatlawhast . i,
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Bingham v, Hamilton
Urited Sistes District Cours, B.0. Calmia, Moy 16, 2660 100 FoupsRd 1935  tApprox. 12 pagan)
8 Cuigherat e of 100 ¥ Sup 2 4333 (POF)
100 FSupp.ad w3
Inited States Digtler Court,
R Celifornla,

Perry.J. BINGHAM, T.D.5,, and the American Acadery of Implant
Dentistry, Plaimiffs,
WV
Cathleen HAMILTON, in hor Officia] Capncity as Divector, California
Drepartmant of Consuror Alfairs, et al, Defendants.

No. CIV. §-90~0490 DELIFM.  May (5, 2006,

Drentist and the Amarican Acsdermy of plant Denfisiey (RAIDY broupist action chatisnging
the Califormia State Board of Dentgl Examinets’ enforcament palicy pmhibiting tha
advartivernent of certain credantals by Califomia loensed danlists. Unon plaintifis” moBion
Tar sumenary judgment, the Distck Court, Levi, ., held that board's entoroement polloy
violated First Amendment fo sxtent that i profibitad advsriissment of AAD credentials
unfess ffie advertising dentist fad at least ore year of post graduaie seadamic study In
irnplant denfstry,

Motlon graced.

Wast Heatinotus (ﬁ)

Charge View ’

1 FedomtGourts. &% Pringss and hardsivp.
In constiering whether a case i fige for review, 8 oourt niust svaluale the Binass
of the Issuss for Judicial decision 2nd the hardsiip o the pafies of withholding
Lot consideration.

@ ?avﬂara! ﬁour‘w W F%tmss and iwxéa?aip
A elaber is T for decksinn, for purdoses of dpsises analysls, i the Jsauns raisad
are primanity fagal, do not regulre further facksal dovelopment, and the shallenged |
sistion is . :

3 Federal Coun o Enviranmend and healh !
: Although regulation contaiming pelioy for advertisimg of eradentials issued by
| recognized dental speciady boards and assoziations was not yeb aperative, guit
chafanglng Caitfornta Siate Board of Dentel Exariners’ enforearment ey
prohibiting ad\mrﬂsament of caflain orederdins by California Seessud dontists was

ipe for adjudicaiion since record was developed, the dispuls was primarly fapml,
and plalntife woukd suffer herdahip with continued delay; i deniist werb to
aduerliss hs Amatioan Academy of Implant Dentlistry (A0} credentials, he

: Wi vivlate statute and coutd be immiediofely sublect to sanotions, including

H revooation of hfs loense. Wast's Ann.Cal Bus. & Prof.Code § B5T; 0l Gode
Regs, tite 46, § 1054,

§ Capes that offa.this headnote

4 Fedﬁf&i chﬂs @m Ywnges absmmion
Younger abstention only applies 1o procesdings that ars judicisl in nayr,

§ FoderalGourte G Parouiar Casas, Confexls, #nd Cueslions
Agency's neview of proposed regiiation for sampiance with the neteashy and :
clarly stardards of Governmant Code was aot s judiclat procssding, Bnd Younger |
abatantion, tharafora, did rot apply. :
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& Comtitutlonsl Law B%  seanh cars

Hoalth %= Advertsing

Dontists' advertisernznt of telr Amercan Academy of riplant Dentisty (AAID)
credontials tonstiuled vommercial spesch retectad under the First Amendment.
UB.0.A. Congtamend. 1,

% Cases that olfe this headnole

7 Constiiutlonal Law 9% Reasonabionses; relationshlp 4 governmmentl
irderest
Lommersial speoch ihatis not false, decaptive, or misleading can be reslriched,
but only IFihe State shows that the resiricion divectly and mutertally advances a
substandiel stato intorost in & manner no hore exiengive en neosssaryY 1o seve
{hat Interest. U.8.C.A, ConstAmend. 4.

8  ConstiubonalLaw & Business or professions! services
Wilh ragard lo advertising of credentials from professionsl organizations, state
may aot, utder Firat Amendmant, complatedy ban statemanis that are nel actunlly
or inherently mislsading, such as cerfifiostion as a speaialisl by bens flde
arganizations. 11,5.0.4. ConstArmend. 1,

& Constitutional Law @ Mesith cere
Hedlth @™ Advortising
Calliforria State Board of Demlal Sxaniinans’ enforcemant nelfy vieladed Fimt
Armendment to extent it it probibited advertisement of Ammerican Acadeny of
fviptent Denfistey (AAID) cradentialy wioss te advediing dentlst had ailoast
ang yaar of post graduate acaderic study in fmplant dentistry; boand faisd o
show that advertisement of AMDY credenlinla was infwerertly misieading, that
advertisament of AATD credanfals would misizad the publio inlo hefinving that the
dentist piacing the advartisament liad atlsast one yesr of post gradusts
seademic work In implant demistry or hat any polentis! for cansumer deception
sowfd not be addressed by disolosure requiremends rather than prohibiion,

‘ UB.0.A Const Ament. 1; Wesl's AnwGal. Bug, & Prof.Code § 861,

4 Casey that cite this hosdnole

Attomays and Law Firms

*ra4 Richard W Nichals, Molionough Holland ane Allen, Secramonto, GA, Frank R Mecker,
e b wioes, Frank R Recker and Assoctates, Maroo Island, FL, fsr Paintis,

Anel & Primes, Atlorney Genarals Ofive of the Stale of Californis, Swroramento, GA, for
Destandant.

MEMORANDUM OF QFINION AND ORDER |

- BBV District Judge. - e -

This is & Fiest Amendment commarcin speach caze Iy which piaintifls Party Bingham and
ihe American Acadermy of Implant Denlisry (AAID) challenga the Catiforia Slate Boand of
Defrat Expuniners’ {"Cadifomia Dental Board” or “Dental Board”) enforcement polioy
prohibiting the adverisemsnt of cedaln credentials by Salforaia licensed dentist. Malntifs
sow move Tor summary jutdament. For e reasons slaied bafow, Sie totion will he grantack,

' A
impland derdistey consists of e plaghy of "devicas for attaching arifies rapiacement tegth
{0 he seme bones (e which nalural lath are anchored ' 718" Bxh, DD, Dals.’ Regulatory.
Fila, ut 448, AMD Pogition Paper: Speciaily Resogrfion and e Ewiuss of Deital tmplants.}
This case arlsos from the intaraction of four sele of fasts or cirownsianoes sonoerning the
practies of laplant denlistry. Flest, any dendistwith 2 geners! fivense to praclics a6 o doniist
may perfor Implant dentistry In Califomia, There is no regquirement of any spacial aining
araducalion beyond thet regquirsd for the lisense lo practice o & dentist, As & consogUenoe,
any liconsed dantlst may advertiss that e or she practices implant dentistry. Seeond,
tmplasnt dentistry ls net one of the sight spectaliiiss recagnized by the Amarican Dental

N
H
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Suprams Gouri of the Unlted States,
Juns 28, 2013
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Respondants, DEAD SEA BROMBME 00,
LTD., o 2, Politlomers, v, Sevardn Dennls
PATRICKAOIN, of oL, Rovpondents.
Bupewno Gout of the Unfted Biniga,
August 23, 2002
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Assoclalion ADA) and tharefots no ADA wradsnfiale are available in Iopleing dentisty as &
distinct flafd or specialty. However, the ADA does award credentials in ol surgary,
pedodontics, and prosthadontios, fislds that insluds Implant dentistry, bt that requirs
exlsrisive post gradugle academic Iaining. (See Berger Dadl, 19 343 Third, the AAID, a
riadonet dentfet organtzation founded In 195% with some 211 Califernda mstnbons, (see
Gomapt, 11 18), arguably fills the gap batween the gonaral destist and the ADA spacist by
awarding the eredentisls of "Fellow” and “Diglamale” in implent denfislry b Hoensed dentists
who *7Z38 have tompleted cerain reauirsments.? These retmiraments include {saling,
several hundrad hours of continuing education In irnplant derdistey, and clinfest expetienca
alse In troplant denfistry. (See Shusk AR, at 1) The AMID requirements, Rowawsr, 4o nok
inchude post gradiatls academie ralning at an acordied dental or medical school,

Firadly, 2y appliad in dentists, Cal, Bus, & Prof Code § BOThHERA) sllowe o denilsd to
adverise cradentials or 5 specially ceriifcafion awarded by & private or pubiic beard ol ¥
thait beardt or agency I8 recognkzed by the Caiifomia Dental Board, Unti mcantly the
Galifornia Dental Board appeated 1 reiy upon dhe ADA in making recognition declsions.
More racantly, however, 85 a rosult of the predecesser lawailt fo this actlon, the Callfernia
Dantal Board has davelopsd s own recogniifon slandards which have been reduoad o &
proposad ropuiskion,

Plalntif Singham Is & Calforais Hrensed donflel practicing genersl dentisiry. He ks 3 member
ofthe AAED and has bean swarded the “Feliow” and “Diptoraade” rankings n implant
dentislry foen that organizaion. Not surprsingly, Bingham and other members of the AAD
wasl o aclvertive thelr AAD crodemiah and have sought garmission fo do g0 from the
Dimted Board. As expialned bislow, the California Dental Board's imgal position has
undergone st developmant in the course of fis tigmtion, s boffom line has not
changed, howewar. It doss rot recognize the AAID or its cragentials, and 4 slafos ot urmler
5 884(96HAL Catl, Bus, & PralCode, itis entifiad b tske enforcemant action against any
derdal who adveriises AATD credentials unless the dentist has one asndemis year studying
implant dentistry ot an acoradited dontal or medical school,

A, Prior Liflgation History

The plaintiffs first challanged the Galifernia Dental Board's posifion in an setion fisd in
Beptarber 1097 The court dismissed (hat action as uiripe. See Binglwn v. Berle, Clv. No,
Be-@T-1BIT DELJFM (Bingham 1), Order of Jan, 16, 1995, A2 the Hma of fhe o wedln,
the Dental Board followed an Informal policy of daferiig to the ADA B o which credentials
and speolaities should e recognized. In the federa! action, plalnfiffs argued dhat the ADA
mpropary had declined 1o regognize implant dentistry 1n orderto prokest ofher existing
spesiaities fom compsetilion, Watever e mesits of that posiion, Hwe aaurt conclided et
those arguments had not been presanied te the Dentst Bosrd it the first Instance and that
plainifiy had not vet sought a declaratory deshsion frow e Dental Buard aither spproving oF
disapproviag a paricalar proposed advertisement, Thus, orior tn Hfigating thelr olaim in
federal-cour, the plaintifl were ordered T "sesk rellef from the Derta Boses divecty.”S it
al 4. The court noted:

The Derdal Board alse Must consider whsther 2 fiat ban on any adveriisenment of AAID

credentiale-—gven if stoompanied by sppropriste disclainers—is reguired {o protect ihe

public from wialeading advartising. The Dentad Aot may well conolude thet the propoged

advorlisement should be persiitied. Sven i it reaches & differant concluatay, terssord
will b Bar clearar 85 1o why the Dental Board conaiudes Sl susl 8 *T228 han 13 Justified

in the tircumstances here,

Id.

On Fabruary 8, 1608, the plalimits requested, by letter, a declaratory declston from the
Uantal Boasd under the tarms of Cal, Qov.Coda § 11488.00,4 {(Sea Conpl, § 8) Daspiie an
exchange of letters belwoen counsal for plalniiffs and counssl for defandants, no action hag
sver been taken by the Dantal Boord on plalntifs’ request for a deolartory dedision,
presumably baeaise at raughly e same tme as the request the Dental Board began
dratling & regutation to address the ssues preserded by Binvgham (.

On March 16, 1699, e plaiiiifs again fled a complaiy In federsl oous, “sontgining
substantislly the same legal asserions® ag Me sardier Sepletaber 20, 1307 complaing.
{Comply 6.) Sinee the ling of that complaint, the Dantal Bead has propossd Cal.Code
Regs. B 16§ 1054 aa s mechanism 0 enforce Onl Bus. & ProfSode 651,

£, The Dental Board’s Carrent Interprotation of § 851

hitps:/fa.next. westlaw.com/Link/Document/Full Text?find Type=Y &serNum=2000390727... 172012015
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Although § 1084 has not gone Int sffect, the Denial Beasd curranily inarrets and enforges
Gl B, & Peof.Code § 551 actording to e standardg eontained in the proposed
regutation.® According 1o the Executive Officer of the Dental Baard, Ithe Soard polloy for
adverlising of credentzls ssued by Recognizsd Dental Spacially Boards snd Associallons ks
fupressed In proposad Seclion 1954.7% {CGoleman Deol, f 14 3

Thus, the Dentel Board’s curren) policy under Cal. Bus. & Prof.Gade § 661 is theh:

{a) A dentist may advertise that he or st s eredentisls from ona of the dental specially
boards recugnized by the Board of Dental Examiners of thie Stals of Calfornia, pursuant
{o Saction 1084,

{bi} A dantist may ot advarlise cradantials gratited by a private or pubtic bowrd or paent
association which s not recegrized pursuant 1 Section 1084, wislass:

{1} The private or public board or parent association which grants the credentiale
currantly reguires:

{A) The suceessiul completion of a format sdvanced sdusation program at or afflialeg
witt an acoredited destat or medics| school sguivalent o af least ans acadsmiz year
beyond the pradoctoral curriculuny;

{8} Suncessiut complefion of an oral and writien axarsnation based on pyschometric
prirclples; and

) Training and axperience subsequent fo succasshist completion of (4) and (B}
above, o assure compatent practice In the dental diacipline as determined by the
pebvate or public bogrd or parent sssociation which grapks the oredantias,

FIEAY (2} Any adverfsemant which referancus ihe deniiat's wradantiale shall iclude the
fallowing statement “iame of announced dental disipiing] is a diaciping aod
fauognized 8¢ a denta) specially by the Board of Dental Examiness of fie State of
Californla.”

{3) The derist discioses thak he or she 1 8 qenersl dentis! i siny advertising which
refatances the dentist's cradentiats.

Gal.Code Rags, tit. 15 § 1654,1 (propossd).

The ARTD I not Fecognized by the Dental Board, Thus, under the Dentar Hoard's current
anforcemend paliny, AAIE credentials cannct be adverised singe thay are nni eamed after
& acadernic yeer of postdocloral cursioulum at an acoredited dentat or madieal aehool
Because plaindt Bingham has not eoreplatid one yoar of post graduate study in implant
dentisty, and bevause the AAID & not recogrized by the Dantal Board, wotg he fo adveriise
his AAID cragontisls, he would viclate Gat, Bus. & Brol Code § 654 and oonld be subject o
sanciions, inclirding reveoation of hs license. Sos Cal, Bug. & Prof Code 8 658,

Flalntifts bring this action to challengs the ons year sducations) reguliamient. Thay do not
altack the Donlsl Boand's disclosure requirements nor do hay guarrel with the testing,
{rafning and axperience requlrsments, .

. Ripensss
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‘f‘m{}antal Baafx:iwgussthat tha plalalify’ olalr is not ripe fm'adgu&iééﬁéﬁ bentuse

Cal Code Regs. th. 18 § 1054 Is not yst operaiive. nstead, the Dantat Bozra wrgnes that the
ceurt shotdil absta from jurisdiofion unill e regulation goes nte eftest, “Phe basie probiem
with-this argumant, hiowaver, is that whatlls being challenges is the Dientat Bosvd's prasent
erforcament poficy under § 651, and Bis palloy 18 now in place and doss not walt upon
implommntafion of § 1054,

1 2 "I considening whether a case 16 rips for review, B court must svaluaio I the
fitnass of the issues for udicial declsion and £2] the hardship o the partis of withhaiding
vourt constderation.’ * US West Commurioations v MFS infefesst, Ine, 193 £.0d 1112,
HIHB {1099 {quoling Winter v. Cafifrnia Med. Roview, ine, 909 F.2d 1322, 1325 (Sh
Cir. 1989)7 {brackets In original. “A clabm Is it for decision I ihe lnsues ralaed argprimerlly
sgal, do ot reuire furiber faclual development, and e challsnged solion is finet.” Winfer,
900 F 20 at 1328, .

4 Unlike therclaims in Binghioim | the plainkiffs Fave presented sulficient evidense of fhe
Dental Bogrd's enforcement polioy. The Donial Board has concsded in e apposiion papsers,
tsen Dutfs.’ Opp. Summ. . ot 6}, In s answers 10 The plailifis’ requests for adrdssions, ¥
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and 2t oral argument an March 24, 2000, thal Bingham and other members of the AAID
woald ba subject to sancfions IF they ware *1238 to advertioe thelr AMD credentiae. H s e
fonger “specalative” as 1o whather the plaintifis would be subjest o discipline for advertising
AAIT credentials. See Bingham [, Ordet of Jan. 45, 1998, ot 2. As o result, Ihe confroversy
ta primarity logal: whethat the Drental Board's advertising profibiton viokles the First
Amenthmant,

The paintiffs alsa present a compeling argument for hardehin. Over lwo years have slapsed
sifee the dismiesal of Binghaim [, During this taayear periad, Bingbam and mersbers of tha
AAI haverbesn unahie to adverting thair AAID credentiais without justiftable fear of
professlonal discipling from the Denite! Board. This infury will persist fthair ciain is furiher
delayed,

The Dentsl Board alse aigues et plainiifs have fafled fo axhaust adminisira8ve remedios,
Yelitls unclear what further steps plaintiffs couitd take fo challange the Dental Board's
presant ariorcament polley. After Blnghary 1 was dismissed, plainiffs promplly sought
declaratory refief from the Dantal Board to olarify whether AAID cerfificalions could be
advertisw under § 851, Although thelr request for declavatory reliof was not soted upen, ¥
the Denst Board In Taot did dlaly end ardeuiate s enforcament policy, and this tladfoation
iz erobotiied in proposed § 1084, There are no administative remedies lalt o extiust.

4 5 Finally, {va Dentat Board arguss that If plainifiy chabm is sips for adjudication,
the count should nonetheloss abstaln from axerclsing its Jurisdictien under Younger v. Horis,
AEUE, 37, BT S0E M8, 2T LLEQ.2d sag £1874), hacause the Dental Beard's propasen
regudation is before the OAL b an engoing administrative sroceeding, Yousger sbsteniion,
howaver, only appliss 1o procesdings thet sre Saisial in nalure. See Aew Crloans Fubls
Serv,, fnv. v, Douneitof the Lily of New Orleans, 481 .5, 990, 370, 109 §.0L RH0E, 2E1E,
108 L. Ed.2d 260 (1988). The OAL's raview of ihe propesed regulaton for compliance with
the nesessity snd dlarly standards of the Govemment Cade js ot a fudiclal procesding.
Youngor abstention, theretore, dees not apply,

Plalatiffs chaim Is tipe for adiudicaBor. The renord Is developed, the dispuie is primarily begal,
and the plalniiffs would sufier t:arzis!ﬂg}wim mminuw ﬂsia&n

lit, Gorerciat Spoech

& 7 Tha plaintiffs' adverisemant of Gwelr AAID sretisntinle actafibdes sommercial
speach profecied uader the Fist Amendment, See Vigiila Bosrd of Phaemacy v. Vgl
Citirony Consumer Cownol, Ing, AZE 1.8, 748, Y70, 98 B.08 1817, 1630, 45 LED. 2 348
(197€). The stafes may protibil faise, deceplive or mistending atlvartising, Ses i al 77
wi%, 95800 a1 1830-31. "Commarsial spesch that ts not falss, deeaptive, or nslaading
can be resbicled, but only if the Btate shows that the restdotion directly snd matadaly
advances a substantial etate hisrest in 3 manngr 1o more extengive han RECBSBAY 10
serve thal interest.” anee v. Florkla Dep't of Busiuss and Professiatal Ragulaion, B, of
Accountarcy. BYZ1LS. 188, 142, 114 S.0L 2084, 2088, 1520 L.Ed.2g 1 C1904) {eiting
Cantead Hidson Gas & Blestric Corg, v Pubily Servive Comern of New York 447 4.5 55,
BEG, 100 S.08 2343, 2951, 85 LBd.2d 344 {19890Y): sop afso 0 e RS, §85 108, 401,
208, 102 .08 920, 997, 71 L.ED 24 64 (1982

*A A, Commarclat Spaeth In Professional Services
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- 8 The Supreme Courlbas held thatdhe adverising oF Gromalals Fm PRORMEIN - —-n oo o o oo e 10 e e+ e

niganizations s st Inherently misleading to the public, In Pesi i Aflomey Registration &
{Jz‘mpiélw Commis of linois, 456 U8, 1, 110 5.0 2281, 110 L. Bd.2¢ 85 {1900), &
plurality of the Court fourd that an altorney wi deslapated himeelf as & "Cerified Clvl Trial
Bpacialist by the Maflonal Board of Triat Advocsay” was wobengaged In mivleading
sdvertising. In overiurning the linois Suprema Courls findiag thal the aeneral publis gt
be misled by the adveriiserment and could mistakenly balieve et the fawyer whe. more
ualifled than his pesrs or had received a credential from an official state crgenization, the
Court hold:

Thie analysis confusss the dlstinclion hatwaer slatamants of spinfon or
guaiity and slatements of objactivg faols that nay supper! an Jnfarence of
Queality. A lawyer's cenlfication .. is a verifiable fact, as are the predicate
regulrements for Ihat ceniffcation. Measusss ofidal experience and hours of
coniinuing educalicn, ke informetion stoutwhet schools the lawyer
attanded or-bls or her biar activitles, are facts abmil a fawyar's raining and
pracilee. A claim of certification is not s unveriiable spinion of e wilimate
cpuality of 2 lawver's work o a promise of success butie simply a Tact, albeit
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one wih multiple predicatas, frem which a consymer may or may agt drsw an
Inference of the Skely quatity of an aftorney's work in a glvar area of practice.

. &t 101, 118 5.08 al 1288 {irtemnal cltations omitied). Moreover, the Court tonelided (et
even I the public might polentialy be misled by & term such g9 earlified” or “specialist,” foss
testriclive regudaiions requlring discionuve could address ihis poteriial well short of an
Outright prafdbifion: “s State might constder soreanlng certifying organizations ot retpding a
dischalmer atuut the cerlifying orgarizations or the standards of a spacialty. A state may not,
however, completely ban statemants thet are not avtually or harently nisleading, such as
cartification s a speclalist by bona fide organizations .." i af 110, 110 8.6t ot 228203
(infernal cltations amitted).

Sirllary, In thamaz v Flords Dapt of Bushess and Profossional Rogulation, Bd. of
Aceopntancy, $12 1.8, 136, 114 BLH. 2084, 120 L6420 118 (1564}, the Floride Boayd of
Accourtancy reprmanded a lawyer for adverlising her oredentials ay & Cortifisd Finanlal
Planner (CFP)—awsrded by & privale organizalion—beside har uredenlisle as 2 Cerlifled
Publle Accountant {CPAR-llconasd by the Bourd of Accotmtansy. The Board of
Accountancy argued that (he use of the tenm "oerifisd” In her OFF credentials “inharenty
mislead]s] the pitblic Into Bellsving that sials approval and resogrition exists.” I at 142, 194
S.C8 at 2086 (brackels i odginal),

$  Applying Fesf, the Courl heid thal without soncrots evidssne of decaplion vaused by
the oredentials, the evidencs was ot sufficient to refut the cunstituiona presympion
Tavoring disclosirs ovar concealment” id, 511456, 114 5.06 ot 2090 felladion omiledy, The
Court held that the mere glaim that the commarcial apsgch may be podentially migteading
cannot supplant the stale's "burden o ‘Jemonstrals that the harms & recites ate real and that
#a restriction will in fact alleviele tem to a matestal degren.’ * il ot 146, 174 B.0L o4 2000
(quoling Edentiall v. Fang, 807 U8, 781, 771, 113 5.0L 1792, 1800, 128 L.Ed.2d 543
(19859, ) :

The reascning in Peel and fhanez o appicatia fo any professtonat adverfising, ncluding the
advertisement of dental credentials. See Bagnary. Cook, 33 P 8upp2d 1327

{NEn .1 008) (applying Peel and ibanes in g suit Involving the sdvertising of demsl
‘Credenlidli; 4f *LE0 Piakel v, Chmmbnweallh bf Kenilicky, Bogrd of Bentisly, 815 .24
Bt {6th O 19075, Under Pectand tbanes, then, the Dantal Bosrd's grohibifion of ARID
cradentialz can only be sustained if there Is a real, demonsirable potntial thal he public
may he misted, and if the prohlbition is necessary o sddross this mobdam, ok opposed o
lussar measuros.

B. AAIY Crodontials and Commuercial Speach

The Dentat Board's sontizntion that the advertisament of S0 tredantials wil nislesd
mambers of the public is not pereuasive. To begin witl, 28 in Peet there i nolhing
inberendly or necessarily misisading sbout the adverfizement of e AANYSs cradeniials. The
Dental Board does not contend that the credentisls are mamingiess oo that ths organlatien
s & sham. The AAIY is a hoha fide oiganization, and it acally Boues crederiats socording
to ceddain published standards. Thus, the SAID credentials that Bingham aod otfer AAD
members dasive loadveriise exist and members of the pulis San confinn thic fact a8 wel as
the pradicats acts retuired for AAID certification. In short, e adverising is not false,
daceptive or inharontly misgissding.

Nongtheiess, the Denial Board spparently sees a potental for sonfusion bepsuse
consumers might beliave that the AAID's credentlais are in some way sponsorad by the
Dontal Board, The Bowd alao apparently haiiaves that consunirs assunme hat profossional
credentizls are backsd by at least one yoer of pust graduste scademic work and further fhat
medshars of the public may not undearstand the difarence bebaesn an AAD cenifivation and
the more rigorous requirements of the varous ADA speclaties, Whils plausible concerns,
the Denta) Board has virualy no svidance bayond corjaciure thal any of these concams
has rasl substance,

Tha only avidence that the Dental Board offors thet the advertising of AAD cradantials
word be misleading bs conclusory, anscdolsl, and speculative, {See Colaman Dank.,
Binghant |, 8 (‘In my capacily as Execulive Direcior of the Board, 1am sware that there
have been corplaints regarding consumer sonfusion caussd by dental adveriishg of
specially board certification in specialty boards not rasognized by the ADA'Y, Barger Decl,
Elngham L 3 9 {Tihe public would bie misiead {aic] into bolieving fhet an AAD of AROLAD
Fellow o1 ‘Diglorate’ had the stucstional and sxerdnation requirements of an orat sUrgeom
and gpecialist ih prosthodontics when i faot they do not™; Awood Degl, T 48 {anecdotal
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avidense fom a denkl patent who was llegedly mislad by ASID cradermtiale); Cinookls
Pact 4 6-18 (anscdota) evidence from a lawyer who ragresants a dental patlent who
allepedly recelved Inadetuate dental o from an AAID acorediied dentish) )1 The Dental
Board has not offered asy smplical svidence-in the form of sitiettes or surveys—whioh
walld supporta concluslon that the sdvartising of AMD credentials would mistend the
peneral public. See thanez, 512 1.8, at 146, 114 .01 at 2000; Pued 496 U.8. at 15, 110
S.01 61 2290, Mors partiulary, there is no evidence et rouielbers of the public sesume
thal the AMD oredentinly af lssus here are batked by at least one year of post greduate
study n implant dentistry,

Even assuming fhat the Dontal Board had mads sn agoguate evidentary showing of the.
poteiiia for deveption, it bas falied 1o show that & ot} prohibiion 13 necessaty, * 2487 The
Dental Board's concerm 8 fo sponsarship could bo addressed by renulring disclosure in e
ativertisarnernd that the AAD g not\mmgnlzsd by the Dantet Board or fie ADA. The
propusad repuation resulies disclosure that Implant dentistry Is not & discipline seognired
by the Dental Heard: 2n sguivalent disclaimer i siake iat the AAID is not alfitatad with
the Californa Daemal Board. Slmilarly, the Dentat Board's consem that the public will make
inaorrectassumptions as fo the requirements for certifioation could be addressed by
requiring the adverBsement b summarize e ranuiremerds for cerificalion. See Sates v,
Btate Bar of Arirons, 433 U8, 350, 275, 97 5.0 2891 L ATO4, 63 LEd.2d o (1077,

tn ghet, the Dentat Board fails 1 shoy that the: advertisament of AAID credentials s
inherantly misleading. | fusther fails ko show that fhe adveriisement of AAID oredortists wig
imdslead e bl Inlo beiieving Batthe danist thasing the advertisement has af leasstong
yean of post graduate academic werk iiv npant dentistiy. Finglly, the Denfal Board s to
show that any potantial for consumer deceplion cannot be addrassed by disclosurs
requiremsnts rather than proiibition.

V. Roliof
Thes court finds aind dediares that ho Dental Board's enforcemant policy I unehnetitational
o the extont that it protabits advertisament of AN ergdeniials unless the advedising dentist
hess af lastat one year of post gradusie scademin study in implant dentisty. Fhe remalnter of
the Dantel Board's enfvrcement policy isider Sat Bus, & ProfSode § 051 Is nok before e
court and, Heelons, remaing undisturbad,

¥,
Tha plolntitls" motion for suimary judement s GRANTED.

IT18 80 ORDERED,

i Footnatos :

k1 According o the AAID, "Iuniiks most current fotms of dimtoras, which siton
lop of the gums or ane aitachad to axisting taath, Implants may bE inserted inlo
the: bone, funetioning e an aricialiooth rook, or may be placed directly

galnst the hona 16 sUppor 8 dartal prosthesis.” &L |

2 The "Fallow” designation 1 awardsd dirsclly by the ALY the highar rank of
“Pploniate” Is swsrded by the American Board of Dral Implantolopyfimphang
... Dentisty, a centiiving board spensored by the ARD.- AL e e i

3 Ad oral argument on Decomber 6, 1897 in Binghem |, e defendants’ counsel
Incheated that the pinintiffs could ask for a geckiratory declgion from ihe Dentai
Board s 0 whether thelr proposed soverlissment would be in cormpliance.
with § 851(BHAY. (Bep.'s Trans. of Frocasdings, Bigham i, Dee, &, 1997, at
4. :

4 Followlng ths dismissal of Bingham £, defendants’ counsel sent & letior 1o The
Pentat Boawd recommending that the Dental Board propose s fosmal
regudation, (Jee Letter from Primes to Colean, Jan. 22, 1998)

5 On January 26, 2008, the Californla Oloe of Administrallve Law (ALY
igapprovad the Dented Board's proposed eaulaton for jrmcaddural reaaons,
avcrding to defendants, GAL disapproved he propossd regulation because It
failed 10 comply with the necessily and clarly standards of Cal Gov Dode §
11348, 1. (Bee Colsrran Decl, Bxh. 2, Decision of Disapprovel of Fegstony
Action, Flle No. 09-1214-088, Feb, 2, 2000, a1 1) A oral sgment on March
24, 2000, defendanty’ counse! siated that the Hental Board had resubmition

https:/fa.next. westtaw, com/Link/Document/Fuli TextMind Type=Y &serNum=2000390727...

Page 7 of 8

1720/2015




Bingham v. Hamilton - WestlawNext

11

Ead of Dogument

the same proposes regulation {o the DAL afler addreasing the procedural
deficlancies, and it it expected approval i Apll 2000, Actording 1o the
OAL's Internat wob pape, It appears that the QAL hes approved the regulation
and that & Is scheduled i become oparalive on May 24, 2000. She
<Hipfiocr.oal.ca.govee,

Further, at oral arguiment on March 24, 2000, defentlants’ counsel conceded
il Bingharm would viclate the Dental Board's current polisy, as aapressad in
the propoesed regulation, If he wam 1o sdvedise crodentials swarded by the
AAID,

At aral argurment en March 24, 2000, defendants’ counast indicated fhat AAID
members who have sallefled ths requirements of proposed Cal. Sote Regs., &
18§ 1054, 7{b) could adveriize thelr AAHY credentials. Thus, AMD cradentlal
holders who have complated one post graduate asademic year in Imglant
dandistry at 2n secrediied medicat or dental sehodl may not ba subjeci to
disciplinary action, However, since the defendants have conceded that
Blngharn has not safislied those requirements, fie cannot advertise his AAID
cradenlisls.

Bes Dofe. Responsss to Pls.* Request for Admisslons, No. 38 [“The Bosrd's
inespredation and mplementation of Section 851 of the Business and
Frofassions Code ls ouliined Iy Seclion 1054, of seq.™y; &1, No. 37 {"the
Board's ctrrent inlerpretation of Saclion 881 of the Califoris Business and
Frofessions Cads is oullined In Baction 1064, et sea.™); i, No. 45 ('F the
Plaimtifificenses does not somply Seclion 1084, the Board wedd admitthat it
woull e unfawiul for him 1o adverise AL and ABERAD oredentials.”). Bul
see i, Nos. 3, 19 & 44 {denying that the proposed regulation is tie Dental
Board's current anforcemant poliey).

A deciston notle lsaue a Deslaratony Bacision s within the disoretion of the
Agency. An Agency's fallure & take aotion wihin 60 days of revelpt of ait
applivation constifdes a denial of the apilication.” S Code Rogs. 0,1 §
1274{z), When iaking aoltar on an application for & déckiralory decision, the
Dandad Board is reguired o commence a Daclaratory Dsclaton Procesding with
specific notice requlrements, See i, 8t § 1272 “Withis 80 days of facaint of an
applicating ... the Agency shalf ssive on the Applitant ... nolice o7 he
Declaraton Dedsion Froceeding.” fd. 2§ 1278{5). Sinos the Derstel Board dlg
rot respork] 10 The plalstifs’ request within 80 davs of s recelpt, the Dentel
Board deniad the planfitle” application for a declaratony dacksion, _

Thie Dental Hoard does not contend that ona year of poe! graduate sducalion
is required to perfors: Impland dentistey, As discussed in Part Bupra, any
daritisl with: a general fcense to practice as a dentist may serfory implant
dentisity.

It s stgrificant 1o note that the patients declasmtion, {Atwoud Dot 17 4-,
and B lawyer's declamtion, ([Sincotia Dect. 4 5-18), oty allage that the
AAI dantist provided substondard sare, The patient afleges that she beliaved

- -therdentist was well-qualified bevause of e AMD sredentisls:- (See-Alwnod-—— ——

Dewl. §1ff 4--8.} As 8 resufl, thege duclawations do littls to solsier the Denta
Board's claits that the public would be misled by cradentinle which did aot
retpire an acadamic vear of poatdsolorsl eduaation.

63 2045 Thomery FRetters. Mo oo o sigivet S Covmmment Waorks,
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4 Polls v. Hamilton
Linliedd Btates Diskriol Coan, 2.0, Califowin,  Septambg 8, 2004 B4 E Buppo 108G Fyguey. M peges)

? Revsrgad and Remanded by Potls v. Zatel, 0 CiriCalj, Bebrary 2, 2007

B rtglesat invmppe of 54 F Supp. 24 1206 (0
34 F.Bupp.ad 1206
Unrited States Districk Cout,
B.D, Califnia,

Michael L. POTTS, DS, and the Ameriean Academy of tmplat
Dentisivy, Plaintiffs,
Y,

Kathleen HAMIULTON, Divector, Calfornia Depariment of Consumer
Affatrs; Cynthia Gatlin, Bxecutive (ffiver, Califoraln Dental Beard; and
Alan H. Kaye, 1.D.3., President; Michael Pinkertor, Vice-President, Public
Meraber; LA Donne Drory-Klein, R.D.A., Secretary; David 1, Baron, Public
Member; Newton Qordon, .08, Mamber; Lewrenics Hyndley, D.D.S,,
Member; Patriele Osung, ROV, Member; Oeorge Soohoo, D18,
Member; Ariane Terlot, D.0.8., Member; pird Chester Yokohama, D.D.S,,
Member, in their official capacities with the Califorsda Dentul Bonrd,
Defondarnts,

No CIV-8-03-0548DFL/DAD.  Sept. 8, novg.

Synopsis

Beckyrownd: Denfist and national dental speclally crganization brought action challenging
constitubionalily of state’s prohibliions upon advertising of dentsl speciatly sradsntishs,
Plaintiffs moved for summary judgment.

Holdings: The District Court, Lewd, J., heid that;

1 doofiine of res udioata did not bar action;

2 slatute did nof regulate only inherently mislesding speech; and
4 slabide vinlrted Fist Amendment and had to be invalidater,

Motion granted.

' Wost Hoadnotes (15}
: Change Viow

' 4 Judgment B patue and Requisites of Formeer Reoovery o Bar In Gengral
: Juddgment, % Natwre and Elements of Bar o Estoppel by Formes
Alluclization :
-l preclusion® bars rafiligetion of elaims-thet were ralsed or copld have-heen—+
raisad in prior lawstl, s raguies icantity of claims, fnal ndgmenton melts In
prior lawsul, and idendity of, or privily batwean, parties in first and second
famsuits,

2 lgmsnt s Nature ang Reguistes of Former Adjudication as Ground of
Estoppal In Genare
Judgmant %  Seops and Exient of Bstopps! in Goneral
“lsste praciusion” bars reliligation of issues actually Iflgated and deckisd it prior
Tawaull, and mouires Kientity of fssuss, fingl jutdgment on menits it prior s, :
fell and fair opportunily to liats issue In prior proceeding, aclual Migation aad
decislon of issus in prior prosesding, and necessity of that (seue o susport final
fudgrasnt on marils In pror procesding, i
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Oficlaly of state dontal sxaminers’ bomrd wars ot preciuded, snder docline of
rxs judicata, from sesking 1o uphold constikutionsity of state's prohibitions HpoH
adverlising of dental apeclalty eredentials, despite prior Judgroent findry fhat
statute violalsd protection affortiad 1o commercial spsech by First Amendment,
whese ropuliatory edusational requlrement i first action antatied "succassiyl
womplotion of a formal advanced edusation pragram at or afiliated with an
accrediter dentat or medical sehoot equivalent fo atleast one acadeink: yaar
bayond the pradoctoral cussioutum,” aed siatute was subsaglently amendad o
roduire "gueossstul complation of 8 formal, fuliime sdvancad education pragram
that Is affillated with or sporsored by 2 university based dantal schook and 1s.
beyand the dental degree al a graduste or postgraduate lavel* UB.0.A,
ConstArsand. 1 Wests ApnCal Bus. & ProfCode B 851M){GHA).

4 chsgmsnt fv‘”’* Govemmeni s:zm. o mUnmaséty, and Ofﬁcsm, Cfﬂrﬁﬁﬁ, ot
Texpayers
Gowt has dacretion to relex applioaticn of prechusion where defondant Is
government entlly, pariculary politivat soverelgn,

& Gmsﬁtutianm Law % paoa o &mpfwa Clatims; Mismg:rss&ntaiien
Tt advertisement is inherently misteading or has I actual practive misted members
of wansuning public, it s not profacted by First Anvandiment and may be
shsolutely prohibited, U.8.0.A. ComstAmand. 1

] cgﬂsﬁm&mw Law @m Reassonab iannas; Rmaﬁnnshm b:z Qu:wmmamai
htareat
Stato need not dermonstrate that siatute banning inheremhj or aciually misteading
cominarolal spaach drectly and materdally sdvances substanilal intorest or
axhilt reasonabia means-end it U.5.C.A ConstArmand, 4.

7 uof;smutim; Law & . Fafno or Decepiive Clame; Mi&mpmswtmzm
if advertisament is misrely patbritially miskeading, in it Information could be
pragsented in different way that would not petentiafly mislesd, then it is protested
by Fiat Ammendrmest and may not be absafmziy prohibdied. LE.CA,
Conat Amend, 1,

#  Constwlonsl Law B False or Decoplive Claims, Misreprasentation
Aa to putentially misipading advartisements, which are protented by Firet
Arendimant, state may insist upon presentation, such s elusion of addiora!
clarifying Information, that remaves potential for deceplion, so long a8 regulation
5 1 more exlenaive than nesessary to direcly and matertally advance slate's
interest, U.8.CA, ConstAmend. 1,

T8 ﬁaltsﬁmﬂanal L;aw @m D@s@pﬂm Misw;ms@nmmn

Professional cradentials issbigt by bona fde credenilaling erganizaﬁons whosa
wlandads ar rigorous, objactivaly clagr, and verifiablis, cannct be inharendy-or
actuslly sisleading, and thus are protected by First Amendrstt, becausa they

ars statements of objecve, veriiable fugt, rather than statamarﬁa of opiaion or

about quality. 1.8.0C.A. ConstAmend, 1,

10 Antitrowt sand Trace Rogulation $79%  Waight ang Sufcanty
Mere speculation shout pessiblilly of geception Is Fypolhetical coses doss not
suffice to show thet sdverisement iz {nheranly or even pelandally nisleading,

49 Aniitnest sod Tratde mgmaman @m Ae;ivwiasmg Mm&%ngx ami Pmmmuan
re order fo regulste potentially misteading adverisemient or profasskongl
cradential, slale must provide evidenos to show that there 1 real solantist that
partieular advertisement or cradentisl wilt mislead public in stime way,

i
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{12 Gonstiutional Law 9 Heaih Care

i Hoaith B vapay

: $late statule prohibiing adverfising of denial speaiaity credertials not racognived

: by Amatican Dental Assouiation (ADA) o Denfal Bosrd of California did not
requlate only inherently misivading speach, and thus couid nol be upheld against
First Amandment challenge an that basis, where credantisls canforred by some

" non-recognized proups wars raprasentations of objectively veriialie facls, rather

{han statements of opinion or quatity. U.8.0.A. Const Amend. 1 W@Stﬂ
AnnSakBus, & ProfCode § 851)(E)A)

.13 Gonstitutfonal Law $o Falge or Daceptve Ciaims, Misteprasentstion .
Defendants sweking 0 uphold vaticlly of sommerolal speoch egulation st
provide concrete avidence fo siow that thera is at lesst reel polential that :
particutar advestiserent will rislaad public in partioular way. 1.8.0.A.
ConstAmars. 1,

14 Constiutonstlaw PP Health Care

Health 49 valighy

Btate's prohilion upon sdverising of donial specially credentials nol gz
by American Dental Assosiation (ADA) or Dental Boerd of Callfornia was inore
exienalve than recessary L advance state's Interest n preveniing misfending :
advartising of profesgional oredentals, and Ihus statute violated First Amendment
At had to be invalidated, ever if radentials at fesue wers potentially risieatllng,
and slatute served substantin slate interest, whers discialmer retulrament would |
heve resirioted far foss spasch than outight prohisiion on advertising cradentizls, |
U.B.0.A, ConstAmend, 1; Waeet's Armn.Cal Bus. & PrefGads & BEHIBNA) ;

o8 ConstitutionatLaw B Nowow Talong

i 1t s within lsglsiafuse’s distretion to chooss betwaen nasowly talorsd manns of

P repulnting commersial speach, and courtwilknot secondiguess such choles. :
UBGA, Constfmond, 1, ;

i

derioriees e s KU AR £ RN R NS ST SAA sl e st

Wast Codenates

Uneonstitutional ag Appllod
Wasl's fnn.Gal Bus. & Prot.Code § s81MG) (AL

Adtoreys and Law Floms

*3208 Ay Taylor Sohwing, Esq., McDonosgh oltland and Allan, Sacranmenle, Frank B,
Redker, Egq. (Pro Has Vieg), Oynthla Juns Mubliard, B, (Pro Mae Vies), Marco faland, FL,
for Flainbifa.

Warcky &, Fay, Esq., Altorasy Gengri's Offics for ihe State of Callfirala, Sucramentn, CA,
for Dafendanm

Ch:&ﬁ@s 8 Painter, qu Ericksdn As’bukh:‘im Brows Kildruif and Da@;. Sam&meﬁtc. &,
Lensral A, Haskell, Bso., Sleven P, Means, Eatg., Michasl Best and Prizdrch, Shicage, 1L, for
Intervenors: Lawrance Addlasan, DS and Amerlean Academy of Cosmetic Dentistry.

MEMORANDUM OF OFINION AND QRDER
LEVS, Dishdet Judge.

This case. iy a further chapier In the long-Amning dispute batwaan plaintiffs and the State of
Calioiz over the State's profibilina upen the advetising of dental spuclally credentials,
Praintifs challenge a recently enacies Californla stetute restiicting lhe advertishng of geniat
specigly cretdenilals o these cradentials recngrizat by e American Denla Ssaodieflon
(*ADA") v fite Denta] Board of Calfornla (Beatal Board™, The eourd previously Tound that
an earier vorsion of (s stalule viofated the protaction aifordad io commercial speach by the
First Amendment, Spe Singham v. Hamitos, 108 F.Supp. 2 1238 (E.0.0al.2000). This
ranewerdt offort o Bult tie advertising of bona fide credentisls fares no betier. The
audvartising of credentisls in-dentul specialiies awarded by boards net recognized by the
ADA or the Dantal Board is not inbeeently or acimally nislanding. In additlon, eves If such

hitps//a next westlaw.com/Docunent/1S 743eid1542a1 1499 7e0acdScbb90d3 8 View/FullTe. .
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advertising were polentialy nisteacing, the statule Is mors restrietive than fecessary fo
advanue the Blate’s Inferast In preventng false or riisleading atvertining of denint speclally
credgntiats. Therefote, the statute violates the Fist Alsendiment, and piaimﬂfs arg anfitted fa
aummaryjudgmenfw

A The Parites

Plaintifs ave Dr. Michael 1, Potts, 0.0.8. (Putis*) and the Amaroan Avaderny of Implant

Dantislry (AMD'), Polls Is 8 Callfornia-licenaed denilst In Camarlllo ang has been practicing

gengtal dentlstry sinoe 1675, He holde the credemtials of "Faliow” From AMD ang

*Diplarmata’” from AMD's cortiving board, s American Board of O iraphartologyiaphant !
1209 Dantistry ("ABGIID, and he wants to adverliss ihase aradentials by iisting {hem aker

his name, (Pls.” Mot at )

AAID s g nationat dontat speclalty organization which daims aptiroxkmately B0 credentiakacd
menber dentsts in Celifornta, {0d. at 2.) AAID sues in ¥s own name ard on behalf obits
credentlalod membera in-Californla. () AAID sesks fo advants knowladge, ski, and
axpertiee In the field of implani dentiskey. To that end, AAD and ASOIND award varous
credentials 1o thelr members who Tuill certals sducational, practice, and wafing
racgiements, AAID awnrds the credentlals of “Assoclaia Fellow® and “Falfow,” wille
ABOID awards the higher oredafial of “Diplomate’ fwhich s often adverlised as “Bosed
Centifled™). {id ot 12} Bosides wompletion of & denfal degres, each of these credentialy
Feieng & Cettiin nustber of years of practics in impiast deniistry, completion of a
substantis! number of loors of continuing education In Implant dentistry, compistionof &
tiple-chibice witien exarninaBion, ad presentalion of a curtsin rumberef casss axhibiting
tompetancs in performing vasious types of implards, (Exs. In Bupp. of Pis’ Mot,, Bx. B}
Rane of thewe cradendint requires completion of 3. graduate o poaigraduste sducalion
program In implant dertistry st & safversity-bosad dental sehons-(Ris* Mot a1 93

Dafendants are the Dirselor of the Californiz Departmant of Consener Aftairs and the
Exevutive Uitlcer, Prosident, Vins-Prosidest, Ssoratary, ane other mernters of the Dantsl
Eaard of Callfarra, Dafondants are eharges with srdoreing the sistule atlssus in this cass
“and are Slied sulgly TR GIGH Eapaciies. Plalnike seak £ dediutation st the siatis :
rigonstitufienal aid an ifimetion against its enforcsment, - !

B. Background simd Privr Litigation

Ay danfisl with n gonoral ficense to practios smay perform irpant danglelry In Califorale. *
These le no requinstmant of speoial irataing or education in implant dentietry, in addion, a
goneral denfist miy advertive ihat he it Me practiee I Implant dentisty. dd 8t 46
Vitiia rptant dantisiry Ts an area of dental speclalizaiion in the broad gonse, its aota
speclally racognizad by Be ADAer the Dontsl Board.? The surrant dlsputn senlers arogng
Califarnia’s refusal to permit dentists to advertise thelr credentials samed from spaclally
Bersnds (Buch as AAID-and ABOIIE that are not seccgnized by the ADA o the Dented
Buard,

th Bingtam v, Hamfiton, 100 F.8upp.2d 1233 (DL, 2000 (“Bingham 1Y e oourt
hedd uncenstitutional $i anfercement pofley of the Denlal Bourd and a praposs] peidation
ambodying thet paliey. At that time, e Dental Board's pelicy permiiited 2 dendol iragvertien

S pradential anarded by.a specially basrd-cnly iF ket hoantwas rentgaized by the ADA—————
1290 or by the Denlal Board. The polioy set out three oriterla on which 8 tionADA~
recogrized spaclalty board must conditian the granting of aredantiss in ardarto be
resognized by the Denlal Beand (1) “sucoessivl completion of a formatl advanoed sduastion
progeam at-or afiflatad will on aocredited dentalor medicat school equivalent to o1 least ang
academic year bayorid the predocteral supdoutum;” (2 “successhil complation of an oral and
wiitten examination hassd on paychometrlo principles;” and (3) "trairing s expesioncs
subsaquent 1o susoessil completion of e sducation and testing reduivsmenisy, o sssure
corpetent practios in e dented discipline as detesmined by the ... board .., which grants the
oradentisls.” it At 13361237, Denlists holding AAID credentinls could not adverties theas
cradentials because AMD oid mot then-and ¢oas not novw-redulre successil comphefion of a
formal achvencsd educatin mrograns at an aceredited dantal sohool aquivalent i af least one
avudernie yaar beyond the D.DUE. degree.

The plainlifis in Binghwm # ohallengad e one year of postgradisete sdocation requiremend
wileer e Firsd Amendmant. The court hatd that the adveriieing of AMD cradeniils was not
Inverardly or actually misteading bucause AL was 2 bong Bde onganization hat lssusd

wredentiale according b objestively verfiable standards, & at 1240, Further, while the State
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has o substandial interest in preventing the gonsre publfe fron being mished hat AKID and
ABOUD redentials sre from a board recognized sy the ABA o the Denla! Board or that
suh oradantials recuire successiul complstion ofa postgraduale sducstion program atan
aeoredited dental sohool, thiy tnferdst could be profectad by a requlred disslamer withoot 4
whotesale prohibiion on the isting of $e cradentia), i af $240-4344,

C. Buslisoss and Professions Code Seetion S5HBNENAL

Somme two years after the Dental Board's regulation and anforcarment policy was imvafidated
In Bfngrham #, the Callformia legislature enacted § 65 4BKB)A) of the Bushioss gng
Profeasions Code, (2. at 6-7 ) The lagistative history of hia provision shows thet s
spansors intendsd to codiiy substantially the sarve adverliolng resiriotions aiihose
smbodied by the praposer regulation and enforcemen poliey strack dowr by Blgtrarn i,
[Id soe-aise Comph, Bxa. D-4.) Sastion BEHBHENAN) spedificatly addresses dentat
assmciaéiy wdverfising In spocialties recognized by fhe ADA. For these ADArecagilzed
speciaiies, § 65 1h(E)ANY Torblds a dentist from holding himself out a8 5 specialist or as
baing a tnember of or holding credentials fram 5 cerifying hoard less st board i
recagaized by the ADA (or the deiBsl has completed 2 spacially education g
approvad by the ADA. (Dafs. Mot at 8.} 1 (s undispuled thaf the AAEF apd ABCID do nat
fall Inte this eafegory betause impland danﬂ&try i nof an ADA-recognizad gpeciatly. (4 Pls.
Mut. ot 8.}

Savthn S5HKHBHANE regutates spesialty sdveriising by dentials in ersas of denlisity fhat
are 1ot recognized ay dpeciaies by the ADA. (Defs! ¥t al 8.) I siows a dentlst
spadizizing in ong of tHese sreas o adverliss oredentiald awartad By @ non-ADA.
recagrized specially board {such as AAID and ABOQUIES orly I thatboard fe resophized as §
bona fide vrganization by the Dendal Board. Inovder fo be recagnized a8 borm Hdg, 8 nor-
ADA-eongnized ﬁpéc&aity board must eondittor: credentialing or membership on fives
requirements thel ace simitar o e three remiliements for nem-ADA-pacopNzed specialy
hoards contalred by e refiation atTesye in Binghien If Theae Yeas reauirements are: (1}
"succsssil completion of 1 formal, *1217 Tl -ime advanoed sduoation progam hat is
affilfad wilh or sponsored by & wiiverslty based denial schovt and js hayond the deataf
degres &t a graduate or posigraduate lavel” (2) *phor Aidactic tralning aid olbical

--exmeiones Intha speciﬂfz area-of dentistiy thatls greater thanthat of olher dentiste® ang-43)

“suceossiol cnm;:lsai}w of oral atitwetien sxaminatons based on psychetnaido penciples.”

Cal. Bus. & ProfCode § S81GME{AIIE-H0. It andisputed that AAID and ABDUID de
not condiion membership or credentialing on sugcssstul eompletion of a Tormad, RelHme
advanced edesation progream &t a university-hased venial school thal Is beyond the dental
degrae. (Defe.” Mot 28 6-7; Fla, Mot. at 9.3 As In Biagham ¥, plalniifis emaﬁmge {his
adueational requiremient as unconsiiutionz) beosuse it cumpialsly prevents admﬂtsing of
AAE end ABDYID srodentiala.

Dafordanta point oul thal sven if & denlist i mot alfowsd to stveiise g spaoklly credential
under § SENHEKANY-or (). b may sill adverise o ootios emphasia in any sres of
<dentishty, as tong as be indicates In the advertisament (in oapital lotters) that he s a ganpat
dentiot. Col Bus. & Pl Cods § 6518 (AXiN. In the context of this case, defendents
e Indicered that nothing in § 851G protibits bplant dentists e Polls from
aclverising that thay lll their practices 1o impland dentisty or that they havs complated a
certain mimber of continuing sducation clusges In pland dentislry, {Defs. Mol st 7)

- Defesidants also-asknowledge that rothingliv5 851¢h) (51 promibits AR METBErS oM mmrmemrme - oo

advertiging that they gre "members” of AAID. Bul Polts may not adveres thathe is g
“Fedtow” of ARID and & “Diptoraate” of tor *RBoard Certiiad” by) ABQIAL. He nigy not indicate
1 the genes| public fhat he is a credentiniod mamber of AAID and ABOID. (g at 8.3 in
shorl, white Folis san adverlise that he lirlis s practics to implant dentiztry and hag faken
totirses i implant dertietry, he cannet advertise st he has achleved 8 messare of
axperdise as delermdned by AAID and ABOND,

i

A, Res Judicata

k1 2 Plaintis srgue that defendants are prechided from pontesting the
constiutionally of § 85TMHEHA) because substanfially the same adverfising rostrictions
woere held ungonstfiuienal in Blrgham ¥ and defendants had a i opportenity i fhat action
o defond the reairiolions. (Pls Mot af 17-19,32

©3 4 Defendants do nol disputs that the padios i Biaghans I and In this cage sre
ideritival and that Binghian I was Higaied % & final jedgmant un the merits. (Defa.’ Oppn at
6-8.) Howereer, defandants contend that no idendity of claims or fsues exiats Betwann this
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vase and Bfham i, {id. ot 6-8; Dafs.’ Reply a1 36.) The court agraes, Whits the clalma
and fastunl ciroumvstances are quits simiiar, they ek not tha sane. The aducational
requdramant In § BELVERAIEN isiels upon "sucessii compledion of & formal, *1o42
Tullthrie agvanced edutalion program that Is afifated with or sponsored by & universy
based dontal schook and s beyond the dental dagrea at & gradugits of posioradisle level”
By conbrast, the regulatery sducational raqulrsment in Bingiram #f entafied "sucenssiul
complation of a formal advanced sducation program at or affilialed with an acoredited dental
ormedical sthool sauivalend 4o of least ore academio vaur beyonrd the pragoctoral
sirriculum,” Biaglae £, 100 F.Supp.2d of 4236, Moraover, in Bfnghem Ythere wasno
dizpute by defendants St AAI and ARCHID were hong fide-organdzations who fssoag
bana fide, not sham, sredenfials. Now that the State logieiative has acted: o rinvigomte the
eguladion, defendants contend, snd the statute privides, thed any organization snd
uredaniial hat does nol meet the stabitery tenulremants cannot be bons fide and mual be
migloading to e public. Finglly, the cows has discrefion o retay soplivation of pracusion
wherethe defendant I & governmunt entily, parliolany s politlead sovaraign. For ol of hese
reasons, the court dectings to ting st defendants are barrsd by Blngham §from defending
& B61{ANENRAY

8. Coammercial Sposch

Lr. Polis wants. loAgk prospective and existing petients that hs has certln cradenticls by, for .
axamile, displaving a corificste In his office or including the sredentiale after hig Nama on a
businase card of telshons book isling. Thls 1 2 classic form of oofmerca) spesch and
uniess misteading, would not be subjact lo prohibition undarwellb-estabishen principlas.
Whare the differast professions are sancarned, hewever, the analysis bacomes somewhat
e complox. Professionals whe laok the olalmed oradential consider that those wio would
agtverlise { swek an unislr eompaitive dvantags Based on the falte promise that the
veadeniial equates o a higher lavel of skil. Morsaver, state-approvey aocrediting
organtzations belleve thal they bring expetize and kowiadge of the profassion ant its or (o
the table, and see thalr sdvertising regulations as part of thair ool reguiation of the
profession through the establishment of meaninglil stendards. Those viganizabions nat arg
aot state-sanctioned see this knd of regulation as orotestionist of certale: interests ane
professional groups,

A stote may absalu{ely-wa!aimfmmmemlai-a;eeat&?a- that i false, deeaplive, or miskesding.
Va. Sale S, OF Phamsaty v. Va. Silfzens Consumer Councl, fng., 426 1.5, 4B, ¥R,
96 8,04 HH17, 18301831, 45 LEG.2 348 [1076). Waesa e apesch Iy niot deneptive, fhe
slate may restriol it "onty if the fsliate shows that the resticlion dirently 2nd materialy
atvances s subutantial dale Merestin & MAMNGr 1o mpre exlensiva than necsssaly fo
serve et interest” fbanez v. Fla. Dep’t of Bus. & Frofi Regulstion, Bd. of Accooatangy, 12
U5, 138, 142, 114 S.01 2084, 2068, 129 1. B2 (18 {1994} (cfing Cenfral Mindzon Gas &
Eiee. Corp. v. Pub, Serv, Comin', 447 1,8, 557, 686, 100 §.0L 2343, 2351, 65 LEd.2¢ 141
{19860),

& i1 ¥ B Thus, i an advertiserment is intisrentty ilsleading or tras in actuel
practice wisled members of tha consuming publia, 1 is Rot protectad by the st Amandiment
sndmay be absolutely prohibiled, The stale need pot demonstrate et @ siatule baming
such Inhasently or acluslly misleading spasch dirently and materiale advances a sabstantist
intarest or axiibits the rsesonable meane-and fit reguired under the Gonlral Hadson test,

- - Fowaver Banadverisemant Is merely- potentially suisteading, v that the information-eonld
be pregented in & differantway thet wouid net potentially misiear, then it is protecied by e
First Amendmeant and may not be absolutely prohibited. As te potenlially insleading
atverlisaments, he *1212 slate may insiat upon o presentalion-tysioally te nssion of
additlonst ofarifying Information such as & disslaimerthat removes the potential for
detaplion, bo kg s the regulstion s no mare adensive than nateneany fo directly and
malginlly advance the stele's intorest. See it e AALL, 455 U8, 191, 208, 102 B.GL 820,
SFT38, 71 L.Ed.2d 84 (1882); Am. Avad of Paiy Mot v Jogeal, 358 Fad 108, 1106-
TAFF (5 Cin2004). .

810 11 Astothe advedising of professional credentials, the Suprems Dourt hag
siated that credeniiet fasued by bona fide credentisling organizetions, whose standards are
Hgorous, thjsctively olear, and vetifiable, oannot be inkorenily or actually misieading
bacause they are statements of obisctive, verlfiable fssl, mihar than statements of opinion of
about quakty.* Pesl v Affomey Regishaton & Discipinery Comern, 488.U.5. 91, 101-102,
116 5.0t 22681, 2288, 110 L. Ed.2d &3 (1096), Howaver, adveriising of such credentials
could st potentially be misleading, requiring sppliostion of the Cental Hudson test to any
regaation of such advertising, Moraover, meve spacitation about the posalblity of dacepiion
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i hypothetical canes does nol suce lo show that 2n sdverisament i Inhatently or even
pofentially misleading. The state must provide svidenss 1 show that thers s a real potertial
that a paricular advertisemant or credential wilt mislead the public in some way. hanes, K12
Y., at 145, 148-147, 114 508 2t 2090-2004. The Do has alse caltionédihat the
detarminatdion of whethar an advertisement or credeniiel is Inherenily or poteniialy
nmisteading ia necessarlly Rackintensive and case-specific. i o 145, $14 8.01 al 2000

£ AAID andt ABOHID Groduniials: infurently Misteading?

Defendante de not eontend that any member of e publls hae actuaty boen misted by AARD
ur ABOMID credentials, Ratier, defendants primarly claim ihat the credentials ars inheanty
migleading, fustitying a fotal ban. Defendants rely heavily on the Ninth Glreuits recent
apinlon in Atericen Academy of Paln Management v. Joseph, 35% F.3d 1099 (9ih CIr.2004)
Paln Marmagement ™y ' Pain Management, e Ninth Clrouit uphslt Buainess and
Professlons Sode § 831GHEIB), an analogous Satifornia sialute regulsing advertising of
medical spaclaly credeniials, sgainst & First Amendment whallange brought by credurdiabedg
membars of the Americen Acadamy of Pain Maragoment [AARIE). Secfor SEHIMBKRY
torbids Galifornta-leensed physigians from adverdsing that they are senified or aligiile for
cortification by a mexical spacieily borrd unless the! bostd is alther recognized by the
Amerean Bobrd of Medics! Bpeclaitiss (ABMS™ or appeovad by the Madical Board of
Californla "Medical Board"} se having requirerments for serification that ars emivalent to
thosa of ABMSrecognized medical specially bosrds, See i ad 1104, However, the
Catifornia Atterney Genargl in Pain Management clarfisd thet § S (hH{EHE) rogirieds only
tese of {hig teom "boavd cerified” and its sguivalents, Thersfore, unlike § GH1hEIAY, & doss
ot restriot adverlisement of credentials, such as “diptomate” or “feliow,” lssued byt
reoogized medival specintly bosids, 14, af 1104, 4111,

Ei Pl Managemen court held that an advartsemant geing the fars "serd cartified to
dencte & credential from g *1214 non-ABMSTecognized madics apeclally bowed s
inherartly misteading, i at1107-1108. Ik obssrved that the termy *hoasy ceriiied” is 2 o
oF art Sat has soquived and long held o predise msaning within the madicat profession.
Wathine et context, fhe torm "board cortfied” means anly that 8 duotor hag beon cerdifled by
& board that i 2 member of ABMS n one of the 23 aress of medical spacialization

- tauaghizan by ABMS. .4t 1106-1106. Board carlifiod” alan sonveys thatthe doofor has
achiaved "a bigh level of spaclalized sk and profigleny.” id #1106, Shheethe Galfornia
leglalaturs dofsed Se tarm "hoerd cerilfiad” In secordance with this meantg in § 85HRYE)
{8, the Hivdh Clroult held fhat an sdvertisemant confaining o statement that & doclor i
"heard cerified by a board not secagnized by ABMS woild be inhenshtly misteading, &t at
T8,

Defendsnts argus that just Bke § 854N SHE) In Pain Management, § 851 (HEIA) pives a
“spectal and pariloulss meaning lo the ativertising of postyrmadusie acrediations avarded in
speciic arans of dontsry,” (Defs. Mot ot 10.} Thus, according 1o defendants, Sy
athveriisemant of sredentisls that doss not conform i frat meaning b inberently migleading,
Haowavat, this srgunent does not adequately scoount for he difarences betnoen the stalule
and factual elictmstances tn Pal Managerment and Bw statute and featusl siroumstancss In
this case.

The statute In Pale Menagementhas b far narrower ragulatory scope thes the statute n fhis
_sase, Saction BETOYENE) resticts only e of the upeoifc ke *hoard cortiiied” and fs

aguivadants, such a8 “carliffed by a board ¥ “board sligible, and *sligihlé for board
cortiflation.” Pain Managoment, 353 ©.34 at 11041508 1, 3, 1441, By cortrast, § SH1NE
(A} restricts adverfisement of sll sradaitisle awarded by dentat spedally bosrls, ncding
torms ke “feliow,” “diplomatn,® ard e Tke. The cowl in Pain Maragasnient addressed only
whether cae of the specific term "bosg cerifisc” was tnhorently imisleating inthe contaxt of
that case-in partcular, the unique, long estabiished moaning of fie tarm “board corified™ il
i ot hold that any advedtisemant of protessiones sredentials ot authorized by statuls
wold be, for that reason afone, Inherenily mislvading, Such an expanisive view of Fakr
Management woukl placs it in confict with Sugreme Gourt presedents such as Peel and
Haanse and effoctively would remove alf First Amentiment protection from f5s area by
parmitting stale leglsieiures to declara that a8 devistions fowm lagislatively sancliones tarms
and slandesds were inherently misleading and, tharsfers, subject to aultght prohibiien.

The Pale Management courd relled on & particular resord demanasttating sl the ferm "bomrd
certified” fad acquired 2 fixed, lechnical meaning wilhin the madical prefession, and that e
Califamia legislatea had simply codified that mieaning in § BETHH{NEL /4 af 11049108
{quoting Peel 496 LLE. at 182 6 11, 119 8.0 at 2258 n. 11). By contrast, dofendants In
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this ches have provided scant evidence: that ai dental spstiodty credentials, or bven larms
such as "diplomate™ or “specialist.” have simiterly acauired @ ke, fachiloal misankig within
the dantal profession. {See Defs.' Mol & 3; Naumann Daal, 45 6,4 1; MoGinlay Poedl, 1 4.3°
“The statuta in *1218 Pain Mansgement explicily dofinad e ers *board canifled” o agsord
with its historica) meaning within the medical profossion. See Cal, Sus, & Prof Gode § 68140}
{5X{B). There Is no eguivalent definition for “board cartified,” “diploraie,” ‘fellow, or any
other type of sradential t be found In § S54(RENAY. Nor is thers svidence of 8 wall-
established, speciallzed meaning accorded 1o all dortal spedially cradentist by the same
veay fhat the ferm “toard cerfified” has becoms @ teim of art within the medicst profesglor:.

Firsally, unifks the Americen Acedemy of Pain Managerment, AMD and ABOWID ars bora
fide: credentialing orasizations whose standards arerigorous, oljscively claar, and
vaifiable.  In nddlfion (o alteinment of a dentat degies, sach cradentisl jstued by AAID angl
ABOID reauires a certain numiber of years of practios in implant dertisly, completon of a
subsiantial mevhsr of hours of continuing sdusetion in Implant dentistry, comnplation of &
wiitlen examination, snd presantation of a cortain number of nases. dempnskaing
proficlency in perfarming various ypes of dental imglants. {Exs. In Supg. of Pls. Mat., Ex. B}
By vontrast, anyone with two years expetience working with patleniz exgerioncing pab who
stecesshily completed a fwo-hour, $00.-question moliple cholcs sxaminetion colle becons
a "bozrd ceriified” member of AAPRL. Pain Mansgement, 35% 8.20 at 1103, Moreovar, therg
wag avidence Indicating that more than efglily percant of AAPM'E monmbers had not Iaken
that exarination, but rathor had been grandfathered in. id. The fectual crounstances of
Fain Menagement come very close 1g Poel ‘s definliion of & sham organization, sinee AAPIM
apparently *T218 mede Btle inguiry inte applicants’ Miness ang sonfarred membershin on
applicants. aimost indiscriminately, AAID and ABGIID arg in a very diffsrsnt positlon,
awarding thalr cradantisls orly 10 appfoants who have fulilied figarots etleds that sre
ubpetively clsar and verifiable. Since thess sredentials are representations of aljsclively
veriflable facts, rether then statements of opinios or qualily, sush credendials cantot be
corgidered inharently misioading. Poef 406 1.8, st 105902, 110 800 af boug,

12 in light of the differarices between ihe slatute and faclus! trcumstances in Pal
Managamrent and the siiste and factual ciraumatances in tis case, and Pesl's favorable
-Arpaimertofordentisls-Fie those issued by AAILY and ARG, the-crodentisis Bauret by -
AAIL ek ABOIID vavmot be oorsidered narantly midleading. # foffows thal § BEHI0EHA) ) *
tarnuot be sustalived on the ground that it regulates anly inherapdly misleading spesch.

B. AAID and ABOHID Crodentiels: Potontially Misfeading?

13 Inthenez, the Supreme Gowrt held that defundants seeking {o uphold fie validily of 2
commercial speoch regulation musk provide concrote evidence o show 1at there Is at loast
& revat potenttal that & partioutar advertisement wil mistead the public & 4 partisular waw.
fbunez, 512 1,8, 50144, 148147, 114 $.0L f 2050-2051. Mo specuiation as to the
poteniial for deception In byputhetical cases does not suffiee, /2 n Bingham #the
defandants prasented anly "ronolusory, ansadolal, and speeislive” evidence fo shaw that
AAD and ABOVID gredentiale carriod with them g potential io mistead the public, Blugharr
B A00 F Bupp. 20 at 1249, The court held that by falling to produce any sopieal svidence,
dofendants had falled 10 cany thel burden under Banez. i,

in i case, defandands provide two surveys fo show that AMD and ABOND credandials ara

. potendiatly risleading. One survey Clhe Cogan mall survey™) was conduoles at malis in
various parts of California and surveyed 200 people. [Cogan Dest, Repor, B 1044, 43)
Raspondanby ware shown one of four difarsnt meieuss of & Bolfilous advertisement for 2
dantistwherts & Faliow of AMD aad a Diplomate of AROIAD (also ested s Doard Corifled
by ABOILY. (., pp. 12-13.) Two of thess modeups contalned e AAD and ABOIBD
craderntiale without a disclaimer, and two featured e cretontists with a disclalmer. ¥ (41, p.
$2.) The Gogan mall survey purpons b damonsbate that most membars of the public
mistakenly balleve (1) thal completion of a full-time postgraduate aducation oromam bevend
the D.0.8. degraw s required 1o sarn these credenliols and (2) That AR and ABOID are
recugnized by the ADS and the Denlal Board, {/d, pp. 14-26)

The other survey {the Kaming phone survey™) wes conducted by tlephone and siso
survayed 200 paople. {(Kariing Decl, Bx. 3, pp. 2-3.) Raspondsnts were asked questions
abuut whether ey thought that AAID and ABOIRD credentials ndicats Bat S holder is &
spacialat in implant deatistry, whether a specialist I snplant dentielry must complsta “some
Forety of full-imea tratning within an scorediled dentat *$217 sehvol afiBlated with & university,”
and whedher AAID and ABOVID credardials imply Hat lmplant denlistey is & deatal spacially
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mmengnized by the ADA. (fd., pp. 3-6.) The Kaming phona survey resulied lnmgmavels of
affrmative responses to each of the preceding questions. ()

These-twe surveys are of only Hmited valus indeternining whather AAID ol ASOIND
wradontiale are patendlally mislesding, Each suffers from serious delicienaios that render s
sigrdficance open fo qussfion. The Crgen mall survey I8 niot s probabiflty sample, singe
respondents ware not pre-seleciad I a rndom manner from across the geners! popsiation,
Bacauee of (he seleclion blas In the sumplng procadure, no msiiable extrapnlalion can be
made from the results of this comvanisnts sample to the geraral population of California,
(a0 Siokes Detl, Report, p. 2.) More slgnificantly, both the Cogam mall supvey and e
Kaming prione survey asked leading and compound questions of raspondenis, The ading
questions lend o suggest thelr own anawer and fiay well have gulded respcn&ertt& tou
particuler answer.® {Ses id, p, 3.) The compound questiona confan two ormore elements,
making It impossible ko determine which slement the respondent sudrassed In his orhar
mponss. (See id) The Kamins phone survay n parlicular seked respondents aueations
{hat were gquite long and convoluled, making iturilikely that mpst respondents famembered
the beglining of the guestion once e Interviewer reachad the end of the gueshion and
mwquested & reaponss. ® {See i)

Even i the results of thess surveys were desrmad reflable, many of B responses are nof
redevand fo the guestion st hand, Most of the guastions In sach survey do not mgeswe e
parcentage of the gensral publlc thet betoves thatowilhout ragand to ARID or ABCIAD
cradentialsdmplant dentistty s & dental speclafly recognized by the ADA or the Dendal
Hoard, ™ 248 The survoys also do 1ot ansssy the backaround undersiandiag of e
genaral public vegarding how much educgt%m a spacialist in Implant deniistry is reauired o
complete. s impossitle i deferming whal, f any, misleading sfact AMD and ABOVID
cradentials have, bacatse there 15 no eontol 55t agains! which this effact can e moasured,

Finally, althaugh the Cogan mall survey testad the effact of various disclaimers an public
pereaptions regarding the sducations! requlraments for ang sponsorship of AAILD snd
ABOID cradentials, thase resulis are alsp of Ie help to deferdants, First, tha Sogan mal
Survey was conducted it & manner that renders its results far from sefiable. Leaving aside
the fact that i s nota selentific probability survey, i elso fested mall shoppaers whehad been
1o 4 dentisl ndhe past o years. (Cogan Dadl, Hepert, 0. T3} tdid not target p&emawha
hadd boan to an implant dendisf, who required the services of an mplant dantist, oraven whe
femaw what irapigint dentistry Js. This is the audience that could be expactad to study Enplant
dentistry adverisemanis with care, and rely upon them in chooslpy s denlist, whereas the
avarage mall shopper who hos mesely seen 2 goners! denfistin the past two yewrs gt niot
fun w0 caredul.

More significantly, e disclaimers that were fested did reducs public misperceptions sboul
the educational requiremants Jor and sponsership of AXID and ABOID eredentials. The
website diselaimer reduced the number of people who thought that such cradentials requive
cempletion of some aducation Beyond a geners! dental degree from 88% ko 5%, while the
ADA nem-rovogniion disclalimer  reduced Bxs sumber fom T8% fo 50%. {id,, p. 16.)
Furthanviore, the ADA non-recognition disciaimer reduced e number of people whe
thougit that AAD and ABOVID credentials are recognizad by the ADA and the Dentsl Board
from T0% fo 18%. (A, p. 20.) These numbers indicate that & covatlly worded disclaimer

_Banba guite effective si reducing the gensral publlc’s confusion a3 4o the educational
regfulremnants for aml sponsaorehip of AAND and ARCIND cradendials,

1t i dowbifel that these two surveys, standing alons, salisty the standerd articidated by the
Supreme Court i [banez. However, it 18 not necessary do resolve this qoastion, Ansuming
irat these two strveys do mest he baney hreshold to demonsirate thal AAID and ABGIID
craderntials sre potentiaty misleading, § S51{RNEHAY con survive plaintifis' challenge only § It
salivfios the remaining three elements of the Cenlral Hudson test, it doas nol,

&, is Soctfon B51(EA} More Extonsive than Necossery 15 Directly and Malerially
Advange the Stete’s Interest in Preventing Bisleading Atdvertising of Professional
Craduntinis?

o Byan agsuming that ASD and ABOIAD cradentials are potontially misieading, the
statute as anplied lo thosa sredentials cannot withsland sorutiny under the remalning factors
of the Confral Hudson {ost bucawse the regulation, iy the form of a prohibition, ls more
exignsive than necessary o advance e Stale's ntevest in preventing misleadlag
auverfising of professions) cradentials.

hitps:/fa.next.westtaw.com/Document/15743efd1542a1 1d997elacd 5ebb90d3H View/Full Te. ..

172072015




Potts v. Hamilton - WestlawNext Page 10 of 13

There ig ro dispute that § 851HNE)A) serves a substantial stabs inferest. The Bugrome
Couwrt amd the Moth Clroult have iong rectgnized that states have o substantial Interast In
regutating advertising by 1219 professionsis lo prevent decuption of the peneral public. in
e FM., 485 1S, ot 202, 102 8.0L ot §37; Pain Managenent 454 £.56 a1 1108-1109,
Diafendants contand st California haz 2 substantial Inferest in preventing the peneral public
from: balng sisled that a credential awarded by » non-ADA-recognized denial specialty
hoard has the same requirements a3 a credential swarded by i ADMewgnim ceritat
speciaily bourd, This i a substantisl interast.

Furhermare, § 55 1EHA} direclly and matenally advances this inferest Th mepnss of §
BBUR)BHAY I to prevent merbers of the public frem thinking et oredentials from non-
AUA-rpcngrized dental spacialty boaids convey the sams asgirance of corenetence and
Wil a5 & credaniial from an ADA-racagnized dental spscialey board. The rast soncert of the
ingisialure i enacling this statute wes that "credentials” issued for afea oy fy-hy-might,
imeimet-basud denta! spesialty "boards” woutd conflss e public lrto {hinking that they
ware equivalent o & bora fide credential issued by an ADA-recognizad or etuivalent denfs
upacially board, (Pls.' Mot at 8.7; Compl,, Exs. [+1.) The leglstuiure’s solistion was & b
adverisement of any cradandial il I not owarded by & dental spectally board that ks
regoanized by eithar the ADA or the Dental Board. This solullen does directly and roaterally
advanne the Blate's purpose, Whiather it doss 50 ina manner mors reskistive tan
necassary Is the inqulry undsr the lagt part of the Contral Mudsor ies?jt.

15 The Bupreme Cowrt has emiphasized that the final slamaent of the Contral Mudson
Tnuguriny {e viot & (past resiriotive menns anslysis, Bd, of Tre. v Fox, 492 LS. 489, 475480,
108 8.01 3028, 30343035, 106 |.Ed.2d 388 {1889}, Rather, deferdants must ﬂemonstraw
“a reagonable f betwasn the iagiafatu!es ends arid e means chosen fo scoomplish hose
ends, The fitneed not be perfect nos the single test s achlove those ands, ut ons whouy
scope ts narowly licred to sthievs the leglslalive objeative ™ Pain Mansgement 353 F 2
a1 VEVE {qualing Fly, Bary, WenEFor ff, b, 515 US. 818, 652, 118 5,00 2974, 2380, 1382
EEd 2 B4 (16055 His within the legistature’s ciacretion fo thooe betwean Wiy
tallored mmans of sagulating commencial speech, and 4 cout wil not second-giiess aych a
chwoive. /. {ciling Fox, 462 U.8. at 470, 106 3.0L 5t 3034).

I Pabr Menagermant, the Ninth Clreultnged n sn altermative hoiding that aven if the siafute
did notrsguiats vnly nberently mistending speech & woldd st survive First Amentrment
sereliny urides the remalnder of e Ceral Hudson test, The Pair Managerient oaut
datermingd that the machanizm set up by § 851 () (1) to soresn use of e tesm "hoar
oartilied” in physiclan adveriising was sarrowly taitored fo achisve the Biafe's interestin
eliminating misleading uses of the letm “board ceriified” In physkien advardiaing. 4L While
the court acknowladged that less restiotive sliermaivas existed, suoh as fresly afiowing Lse
of the teem "board eertified” socompanied by a disolaimer, it appiad e Buprame Gowrl'y
teaching in Fox thet the Centrol Hudson test 1a not a least restistive means intuity and
wocagrized that the stalile at fasus represented & reasonable Tt batwaer the legiskiuze's
purpose and the means chosan fo accomplish that pusposs, i

tapodant to the Fam Management court's analysls under this sart of the Cenlvsd Hudson
tos! was the salient fact that § B54NENB) restiots only uge-of s ferm "board sorited” wd
doae not restrict 2l adverisemant of credentiais awarded by non-pecoinized madical
. Spaclalty bosrdn. fo, The court specioally noted fhal the defendants n it ease b 228
eoneded that an AAPM mamber could advertise iat he or she e 2 Diplomate of AAPN, but
sinply coukd not uss the words “board certified” In Hie adverlisement, i

Dofrdante in s case how argue that § S5T(REIA) Ts antics! In all matorisl tespents o
the-stetute at beue In Fodn Management, and seak to {ake advaniags of the Paly
Menagement holdig fres of the witioal concessions offarad to saaure that holding. But the
twex stalutes are tigerly differant. The statule In s cass fotbids dentists from agverisig
any dental speclalty credential notrecognized by the ADA or the Denfat Board, and is
therefore dislinetly broader in soope than the statule in Fain Managemsnt, In light of this
eritical distinciion, ong that e Ninth Ciecult hghlighted i the Pain Mansypment opinkon, the
oufcome of the rossonabile fit analysis I this case has ol been foteordainas by Padn
Fanagement.

Baotlon 651 (M{BHA} Is nol nartowly tallored and is mure extensive Han notessary lo

achleve the State’s intarast in proventing mislending adverising of denitsl spacially

crodentiabs. Prohibiling s agvertising of gny credantian et is not recognized by the ADA or .
the Danta Board or awardsd by a board with equivelsnt requiremants 1 substantiaty

overbroad, A distiaimer requirerment would restriot for lass Sposal Ban an oulight
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prohififion on adverlising tiese sredentisls, Defendants’ concern abolt conssmer confusion
ag ke aponsorship could be addrassed by requiring & disclalmen thet AAD and ABOID are
not rexognized by or afflliated with the ADA or the Dental Bosrd, The sioal of asauring that
consuimers are not misled about the educationsl reguiremients for A410 and ATORD
aredentials coukd be schievad by squinng sdverfisements to list thae educational
requirernents for those cradentiols or to direct consumass 1o an ntamal website cortalning
theat information. See Bingitam f, 100 F.8upp.2d st 4240-1841, At loast 1 e contoxt of
the circumsiances here, involving a legitimate professional organization and genuine
credentials as opposed 1o 8 sham armasyement, thase kings of disclalmens should suffice to
protect the State’s internsts. Defondants’ own surveys acoord with iis conciuslon.

Witlie & oourt may not invalidate 4 stalute tal goss “only manshefly bevand what would
adequetaly have sarved the govermmental interest,’ the statute In this cese e “substantially
sxcossiva, disreparding fay lees regiiolive ant mare precise means” Fox, 482 1.5, at 478,
TR BG4 513034 fnternal quotalion marks and cliations omitiad). Therafors, §B51(hiBAY
viglates Hie Firgl Amendment and must be invalidated.

i
Ancordingly, the courtfinds and declares that § BEHRHEHAT s unconstittionsd as applied lo
the advertisement of BAID and ABOVID credentals by dentists who have aol eompleted 3
foymal, flk-ime advanodd education program et is sflated with or sponsored by a
untvarsity-based tental sohoot and is bayend e dontsf degree af & gratuats or
postyraduate lovel. See Gat Bus & Prof Code § 851 (hW{EMANTNG. The sour will scheduls a
status oorderaiion In B case 1o altow the partss an oppotiunly to sddross the stopE and
Uming of the njunclive ralief plallifs have reguested sothat defendanis may haye s
spporiunity o develop an appropriate distiaimor, Plaintife’ metion for summary judgment is
GRANTED, and defendants' motion for sumarary judament is ERIED,

1S SO QORDERED,

Footnotes

L “miplant dentistry genelsts ofthe placing of deviess for atwening ariificied

© replacemant teati to the stime benes b which netist teath re anchorsd....
Agnording to the AMD, unlie most current forms of dentizves, which sit on tap
of the gums o are sitachad 1o aixisting teeth, impianis may be inserlad s the
bone, funalioring fike e ariiislat lvoth rood, or may be placed dhottly againet
the bone te support s dental prosthesis.” Singhsm v. Hamifon, 100
B Bupp.20 ak 1234 1. 1 {chalions and hermat suolation merks omdtted),

# Fhe ADA recagnizss only nine areas of denial sneclalization and sooreds
hoarts to avesrd credendiale in sack of these areas. These nine amus are or|
and maxiflofaclal surgery; prosthoduntios; pedodentology; orst and
maxiiotacial radiviogy; ol pathology; public hesith desiistry; endadontios;
orthodontics and dentofactat orthopedics; and pediatric dentiziry, (Phe. Mot at
33

3 Clairm praciuston bers refitigation of dafrs that wese ralse or could huve beesy
relgod I & pror tawsull, Ryequines an idenlity of claims, & fral idgment on

tha firstand second lawsuits. Owens v. Kedser Found, Heglth Plars, Inn., 244
F.50 705 713 (0ih Cir.2001). Issus praciusion ham relitigation of issues
actually litigated and decided in a prior wsuit, 1 requires ain Identily of lssuas,
a final judgmed on the madts io e pror lawadt, a il and fair opportunily te
{lligate the issue in the prior prooesding, sttual Bigation and declsion of the
{agya in the prior g:amceed:’ﬁg, and the necasslly of fhel lssus 1o support a fingl
udgrant on the melts in the prior procseding,

4 By coptrast, the Gowt noted that advertising of sredentisls "issued by an
orgamzation that had made no nquiry info [an applieanty) fness, or by ore
ihatissued cerfificates indiscriminataly for 8 price,” could be Inharently or
ackuslly mislesding, Feel, 486 U5, 8l 102, 110 $.Ct o1 2288, This s notthe
clreumstance prasented here.

5 ‘Defendanta provide fwo declarstions to support thelr posilon that eredentals
fike “diplomste” have acgulred & feed, technlest meaning within the dentsl
profaselon. The Neumann Declaration stmply sesets that the terms
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“diplomata” snd “board cerfied” have Mstoricaliy besr used to denots
samaone who has compleied all the requirements of an ADM-reconeized
spociatty carllfying board. (Maumann Deol. 4 11.) Such conchusary statements
canmot substifide for svidenss astablishing such o hislortes! misaning for alf
dental epaclally credentials. The MeGinsy Daclaration staten 1t the dentat
insuranes industry in California understands te ferm *board carlified” o
designate someore whe has complated e regquiremenis-for costifioation i an
ADA-renognized dental speclalty. iMeQintey Del 1 4.) Tisls decfatation s
addienses uniy use of the lemm *hoard certified” and fherelore says nofléng
about the meaning of pihar dentel speclalty credantisls, such as *diglomets,”

& Defendunte argus thet the requirsments for thaze credenilals have charged
since the deision in Bingham B, a0 that they cannol thensfore be considerad
objectivaly clear or verifiable, gs those lenms were used in Peaf {Defs.’ Mol a3
11-14.) Bafandants have prasented some evidencs that fire methods o
gugifying for the credantials have basn allersd and that soms of tha
substantive requirements have changed In mince ways, {Ses genarally Shuck
Dep., Fay Decl, Ex. 1; Poils Dep,, Fay Deal, Bx. 2.3 None of this evidencs
Hudiosies Gt the preaquisites tor AAID and ABDIAD credentialz are not
ehbjechvely clear and venfable, They are readily accessibte on e webaltes of
AADY and ABOUID, and they dre not suscepiible io subjeotive manipulation,
Sae hiipdhnww.agid-implant, cnch
ot eomimeinbarssnicesicradentials AR ExamReduiremants. pf {sst visted
August 23, 2004) {Aszociate Falow requirsmants); Hiipiwvew, sak-
implant.ohchost.comdnen hargendunsicredentialafFExamRequlrements. pdf
{lant visited August 28, 2004} [Fallow ratuirements); hifod#
winwabiol org/recsirem.bim Cast vigiad August 23, 2004) (Diniomate
saqulremaiis). Furthermors, geett whete 2 credentialed AALD mesher has
atiained “Feliow” or “Diplomnts® staius wnder an older mathod of cusifoation,
there Is no evilence in the recon? fo.suggest that the previatis ragiiraments
are substantively different or lass figorous thar (e current reguirsmants,
Bafandanty’ posiion stiongly implles fhat any credenfial [iE's] mgan%zahon whaae

“regugriss e Thangea i any Wy Wouls net be holis teaE T
comtemplated by the Peef Coutt, Such & prapwslion Is allogether too' broad, s
twould i all Bielihood exciuds most cradentials fom the frotections of e
Flrst Asmsndment on the graund St hey am inherently misiamding. I atirg,
notfiing defendants have prosanted detracts from e conciusion Brat AAD
g ABOVID are bona fide cradentioling erganizatinns whosa fequiraments
arg figoreys, ehfectively clear, and verfinble. See Pesl 488 1.8, gt 101102,
THIB.0L st 2288,

7 Lng of 1 o mock-ups containing ihe credestials “MHplomats of [ABGEE
arel “Fallire of [AATD] included 2 disclalmer siaiing thet “Hihe Diplomate and
Eellow dasignations are awarded on ihe schivement of tertaln guatifeations
which cen be found abwwiwabolorg.” (Cogan Deol, Display, Ad # 18 One of
the two mock-Lips containing the crdeatial *Board Certified by {AROWHE"
included a Yeclalmer stating that "The FABOI] s not an actediting
asgantmhen Hhat is recognlzed hy e {AD&; of the Dental Bmm%} {if., Mg # .

B Far exsmple, the Kaming phona suivey asked the following leading cripdtiong:
“Lay your belles Biat the [ADA] sacogaizes implant dantistry a8 one of thelr
ine sanglioned dentdl spediaities? ™ your apinlon, fs pari of the regtvernant
o be conslderad a ‘spacialist in implant dantisiry’, the compistion of soms forn
of filk-time teadning within an acaradited dontad schoul?” *ust ihls dental
schoot be alilliated with a university?” {Kearmine Deel, £x, 3, tat questionnaira,
p. 3, questions 1, 4a, & 4.) The Cogan mail swvey asked fhe folowlng
leading questions; "D you tHink that this dantist ha or has not complated
additionat dentat edunation beyond hig geseral daniat deyree?” "o you think
{bat e [AAID] and the [ABOWT sre socrediling vrganizations rgcognized by
{he [ADATY 120 you think this dentist s a spoalaifst in ﬁﬂfﬁ:ﬁmﬂﬂg dandal
Tmplanta?” {Cogan Decl., Questionnalres & Instruntions.)

8 For example, the Kaming phone suivey asked the followlng qusstion: "if a
dentist promoted Mimeelf or hovaed a8 8 Tellow’ of the Amerioan Acadewy of
hriptant Dentistry and hes achieved the dslinction of 'dipimate’ of fie
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Amiericars Beard of Oral Imglantolopy through suscessiul complotion of
exparientisl, adusational and tesing requiraments; wobld vou corsider that
dentist to baa ‘specialist In implant dentishy? Kaming Decl, Bx. 4, st
quesiioniiaing, 1 8, question §) ' S '

0 One quasBon In the Karoing phione survey did seek fo delermine wisat
percantage of ihe general pubiis thinke that implant dentisty i an ADA-
recognlzed apecially, without mention of AAD and ABOMD credentiale, sng
harefire what sffaol the mention of ASIE end ABDVID cradantials has on
pergentage. (Ses Kaming Degl, Bx, 3, pp. 4-5.) The reaulis Fom this guastion
seen fo Indicate that AAID and ABOWID oredentials have relstively fitle sitact
on putlic perseptions atiout whether inplant dendsty s an AlAgcoanized
dental speslalty. Forty-Ahree parcent of sespondents s=id that they thought
inplant dentistry s an ADArecognized speclally without mention of AAID and
ABOHID cradantiale, wille 54.5% ol respondsnis thought fhat Implant dentistry
tg-an ADA-revopnlzed spedislly once AAID and ARDID credantials ware '
mertioned. (See 4.} This {5 an Incrasss of ooly 11.5%, which provides Bt
support for the proposition that AAID and ABOIND credentials carry with thom
& real, nonarete potesiial to mislosd the public shout whethor Swptant dentlstry
is an ADA-recogrized specially o whalher AMD and ABOI eredentiale ane

recognized by the ADA,
Endd of Brotswmant € 2B 5% Thorneon Sasars. Mo ol o srigirat U5, Sovwmnant Woek.
Rtiaaent; YT iy Roulors < Privacy Biatemant | Accaseibifly |- Suppher Terms. | Gontaet U * $-B00-HEF-ATTY (f-500-740.5006) P s neerams
 ltprove Wastsuiesd pi ! w
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where reguiatory sducstional regirement n frst action entalled “successiut
completion of a formal advanced edugation progrem at or afflistad with an
ancredited dental or medical school equivatent to af last one soedemic year
bayond the praacioral surdtulum” G statute was subseruently smended o
requlfe *sucosestul sompletion of a formal, fulltime advaniced edupadion wogrEm
that ls affliated with or sponsaresd by & undversity hased dental sohonl snt s
beyoad e dants degroe st a graduate of poslgraduats laved! U B.C.A,
Const.Amend. 1, Wasts ApnCalBos. & ProfGode § B51IMEHA).

1 Case that oites this neadnate

2 Evidence G Resulls of Expaiments
Survay avidence was relovant as o polentially misteading natire of
acivertisements hat state's prohibilions upon advertising of dentad specially
credentials woutd probiblf, atd, thus, was admissile I action shallenging
sonstiudonality of stetute brougit by derdlet and national dental spacially
orgenization, regardless of whather legistature had benedt of e sUVEYS when it
arnended the statute. Wesl'e Ann.Cal.Bus, & Prof.Bode § 851 (EHA).

3 Dwidence B Asts gnd Statements Accompanying or Connselod with
Tremeadsion or Bvent
Susvey evidence as to putentiaily misleading naturs of acvertiseiments that slate's
prohibitions ugon adveriising of denfat speialty credaniials would probihi fel
within hearsay axcepfion for present senss impressions of the daclarant, amd,
thais, was admissible In denfist and netional dental spestalty crgentzation’s action
chalionging constitutionality of statute, Fed Mules Bvid.Rule 80301}, 28 UAC.A,;

Wast's Ann.Cal.Bus, & Prot.Cods § 85BN,

4 Buldence G Bowress of Data
Survey-evidence a5 1o polentially misleading nature of sdverisements Sl stata's
. mihibifions. ypoiuadveriising of demal specialy sretenisis would prolisli-wers
admisshle as the buses of the opinlons olfsrad by-olickis of stats dentst
exgminers’ busrd, In dentist and national dentel speciplly crganization's action
challanging constiutionalty of statute. Fed Rules Bvid.Bule 703, 28 US.C.A.
Wasts Amn Cal. Bus, & Prof, Code § 85 1HNE)AL

& Fodoral Civi Brosudure G0 Chil Rights Gasss In Generad

: Ganuine fswue of matertd) faot existed as to whether agvertising of dental
spadlalty cradaniials was petentially siglending, pracluding Susmimary hedgraent

: four vimntist ard netione dentsl spectalty organkzation In thelr hofion ageiet
offfctals of elate dental examiners’ bosrd, challenging consiintionalily of stele's
profibifions apen advertising of dental speciolty aredentials as violative of the
FirstAmendment. US.CA Consl. Amend, 1, West's Ann.Cal.Bus, & Brof.Code §
BEINHERAL
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implant Denfistry (*Polts™} In Poils's chalfenga o the constiteionality of California Business
& Professionst Code § 881{h{B)A), which regutaias the adverfisaraent bytieﬂils*ta of
engrmberahi and speclally In or cradentials recelved from & nations) spacially board hat s
Aot recognlzed by the Arsriosn Dentel Asgocistion “ADAY). Polfs i Hamillon, 334
F.8upp.2d 1206 {£.0.0s1.2004), Polts, who holds credentisis from fwd nenAlA mengnized
boards, sought declaratory and infenciive rellef, argulng that section SE1R)BIAY
anconstituionally restdcts commareist spesch, Alter discovery and dissiusure of axpert
withessas, Polls and CUB filed oross-metions for summary judgmant, The district oot
granted summary judgmand for Fotts, declured seetion 6510M{SAY unconstitutional, and
anfeined COB from enforcing it

T Alhough he does not chaflenge the judgmesnt, Polis renews two arguments that ke
Taiged below o CDB's defense of the constitutionaiity of section 551k {BHAY. First, Potte
© argues thal the final judgment In Binglan v. Hemiflon, 180 F Supp.2¢ 1238 {(E.D.Cal.2000),
hag clafme-an ssue-preclugive effact. We agres with the distriot court that this agbnmont
tacky merdt. Bocausd the Catfornla fopiniature slgnificantly amended section 5571 HEEM I
2002, subseguant W the Judgment in Binghaim, nelther fhe claim nor the lssuss In fhe nstant
illgatian are substantially identival to those befors the court in fhe prior case.

2 Polts also rensws s obiection 1o the survey svidence that COE presented t prove
the potentlally misleading nature of the adverlisements that section 851 (REHA) would
prohibit. The district courl properly admified fhis evidence over Potis's objestions. The
ingislative rectrd Indlates that a sipificant motivation bahind the 2002 ametiment wes
coneem over the poleniial of thess advertisements fo misiead Talforva consuingts, The
survey resuls were robative of thelr potantial io mislead and ware theralore relevant,

~ regardiess of whather the leyislature had the benefit of he sursays whes It amended § 851
hIENAY,

3 We sleo agres that the surveys were nat inadmissitie heatsay, besause they fal
wiinka e hoarsay exception In Federal Rule of Bvitience 80301}, for prasent sense
impraseions of the declarant. Ses *562 Fla. Barv. Wonk Fortt, fae, 518 (1.5, 818, 82637,
115 8.04 28, 192 L Ex.2d 541 {1995} {uphelding a commereial speech restriclion in past
based on survey evidense that demensirated consiomiery’ states of ming). Ses alsn Setering
Comp. v. Plivar, Ino. 180 F3d 218, 235 (2 (i 1988); G.A. May iarne Sepoly Co. v
Brunswick Corp,, 848 F 28 1048, 1084 (8th Cint9gy).

4 Flnally, e surveys were adimissible uader Federal Mule of Svidencs 702 as tha
fases of the opinions ofered by CDB'S experis. Poits's challengs t {he murveys' reliabiity
goss o thel walght, not thei admissibilly, See Prodental fres, Oo, of Am. v. Siraliar Fin,
Corp. of Gaf., 684 F.2d 1180, 1186 (9th 0ir. 1983 (ciiations omitied).

§  Commerchl speach reoslves Infarmadiale protecton undsr the First Smendment, As ‘
ihe party sesking to ealore asestdetion on commerdiat spmach, TDB st produse
svidencs from witich a rassonable fact fiidar could congiude that He adverisement of Aok
ADA credentials and spevialties is potentally miskading: that the government has g
stbstantial tersst in regulating this spesch; that seution 68 HIRIBNA diraclly advances this
Interest; and al the statele resirols no mors speech than necessary. Bee Gonfral Hindsorn
e Pul Sarv. Comarn o ALY., 447 LL8. 657, 570, 100 8,08, 2343, 681, Bd.2d 49 s,

hurdan under Cenfral Mudson to show that the speech it seaks fo ragilats has the polential
{o milslsad, Although the district court properly admitied this evidense, it constuded that tha
Pgurdiys are of oy fiedied value In defarmining whether e adverfisements] are poteniially
mdslending.” Foils, 334 F.Supp.2d et 1218, Conslderation of the relative weight of the
partioy’ avidence wes insporopriate of the summary judgment slege. See Molior v A,
Fres, Lines, LI, 343 F .24 217, 219 (Bih Cir 1986), Recause the paries' evidence cronted 2
materie] lssue of fact regarding the pofentlal of the advertizements to mislead, the diatiot
gourt grrad in granting summarny judgment for Polls. '

tn the absence of 3 foll evidentlary record, findings of fact, and cendisions of lav, pursuant
to Fedaral Rule of Givil Prosediure 524), we ave unable o delermine whather the challenged
slatote viotales Polls’s commaercial free speach rights, because whethor and o what axtent
the adverllsements potendiafly misiead the public will iInform the legat analysls under the thing
amnid fourth prongs of Central Hudson. We therefore reverse the grant of sutary Jutfgment
antl remand for fusther procesdings consistent with this disposition. Wa also vacate the
attormey's fees award a2 prematire. We nead not addross e pviley’ addiions! arguments
on appeal.

https://a.next.westlaw.com/Docoment/ 1e25facbb76f1 1 dbb38df5he58c34d92/View/FullTe... 172072015
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REVERSED and REMANDED.
Paraltel Glitations

Z00T W 412232 (C.A 9 {CalY)

: Fooinotes

* Tha Honorable Emmett Ripley Cox, Senlor Chreott Jusige for the Bleventh
Creult Gourt of Appests, sitting by designation,

# This disposition is not aspropriate for publication and may net be oited to or by
{ha courls obis ciroull sxcept ae provided by Misth O, R, 383,

1 The Fet Amendmant affords no proteolion by angent el s aotustly
mistesding. i re RS, 455 115, 191, 208, 102 804 690, 71 L. Bd.2d 84
{1982). We assume fur the purposes of ihis appast that BDR'S svidencs
aroates & material issus of fact only s to wheiher the advertisements heve e
potenthat to mislead.

2 CDB and Polls crass-movad for surmmary ludgment, Gondrary i GUB'S
agsertion on appeal that it presenies “wndispuled” avidenos of aotus!
congumer confusion, Polts prasentad evidencs chellonging the rellabiity and

scieniific validity of CDB'S duds.
End of Document @ 2616 Troonsen Reulers. Ng el fe ognal LS. Sovemmsnt Wtk
4, 2015 Try B Privnoy Sinlertent | Aowssibily - Suprlor Tomt  Comaoi Uy . 1BO0-REFATTY (hB0D7AES0Y {g@‘%} PRS0 RS
§ dhgrond Westiawhiood . o
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§318. Chiropractic Patient Records/Accountable Billings.

(a) Chiropractic Patient Records. Each licensed chiropractor is required to maintain all active and
inactive chiropractic patient records for five years from the date of the doctor's last treatment of
the patient unless state or federal laws require a longer period of retention. Active chiropractic
records are all chiropractic records of patients treated within the last 12 months. Chiropractic
patient records shall be classified as inactive when there has elapsed a period of more than 12
months since the date of the last patient treatment.

All chiropractic patient records shall be available to any representative of the Board upon
presentation of patient's written consent or a valid legal order. Active chiropractic patient
records shall be immediately available to any representative of the Board at the chiropractic
office where the patient has been or is being treated. Inactive chiropractic patient records shall
be available upon ten days notice to any representative of the Board. The location of said
inactive records shall be reported immediately upon request.

Active and inactive chiropractic patient records must include all of the following:
(1) Patient's full name, date of birth, and social security number (if available);

(2) Patient gender, height and weight. An estimated height and weight is acceptable where the
physical condition of the patient prevents actual measurement;

(3) Patient history, complaint, diagnosis/analysis, and treatment must be signed by the primary
treating doctor. Thereafter, any treatment rendered by any other doctor must be signed or
initialed by said doctor;

(4) Signature of patient;

(5) Date of each and every patient visit;
(6) All chiropractic X-rays, or evidence of the transfer of said X-rays;

(7) Signed written informed consent as specified in Section 319.1,

(b) Accountable Billings. Each licensed chiropractor is required to ensure accurate billing of his
or her chiropractic services whether or not such chiropractor is an employee of any business
entity, whether corporate or individual, and whether or not billing for such services is
accomplished by an individual or business entity other than the licensee. In the event an error
occurs which results in an overbilling, the licensee must promptly make reimbursement of the
overbilling whether or not the licensee is in any way compensated for such reimbursement by his
employer, agent or any other individual or business entity responsible for such error. Failure by
the licensee, within 30 days after discovery or notification of an error which resulted in an
overbilling, to make full reimbursement constitutes unprofessional conduct,




§312.2. Ownership of Practice upon the Death or Incapacity of a Licensee,

In the event of the death of a chiropractic licensee, or the legal declaration of the
mental incompetency of the licensee to practice, the unlicensed heirs or trustees
of the chiropractor must dispose of the practice within six {6) months, At all times
during that period the practice must be supervised by a licensed chiropractor. The
board will consider a petition to extend this period if it is submitted within four (4)
months after the death or the declaration of incompetence of the licensee,
including identification of any extenuating circumstances that will prevent
compliance.







California

MIH-0EXMN Section 318.1 Records Retention Requirements After Death or Incapacity of a Licensed
Chiropractor or Termination or Re-location of Practice; Notice Requirements..

{a) Each licensed chiropractor who terminates his or her practice or places his or her license in an
inactive status or the unlicensed heir, trustee, executor, administrator, or personal representative, acting
pursuantio-Section31%2, or the succeeding licensed chiropractor shall retain the active or inactive
chiropractic patient records in existence upon date of termination of practice, or upon the death or declared
incompetency of the chiropractor for at least five (5) years from the date of the termination of practice,
declared incompetency or death of the chiropractor, unless state or federal laws require a longer period of
retention. For the purposes of this Section, “active” patient means a -patient treated within the last 12
months, and an “inactive patient” means a pa# patient when there has elapsed a period of more
than 12 months and no less than 5 vears since the date of the last patient treatment.

For the purposes of this section “active and inactive chiropractic records” shall have the same meaning as
defined in Section 318
' (b) Within one (1) month from the date of termlnatlon of practice, or the chlropractor s death or
* declared incompetency, the chiropractor who has termlnated his or her practice, or the unlicensed heir,
trustee, executor, administrator, or personal representatlveﬁ-&tmg—gawaﬂ%wéeet@ﬂ%—l%%or succeeding
licensed chiropractor shall notify all active a%é—{—%&twe patients’ and the Board in writing of the termination of
the licensed chiropractor’s practice and the Iocatlon where the active er-inastive chiropractic patient records -
can be found. Notice to the Board:shall be provided on the form ent|tled “Notice of Termination of Practice
and Transfer of Patient Records,” ” (Form No. XX, New: 9/14) ':N’o’clce 1o active and-inactive patients shall be
provided via first-class-and c@rtlfled mail to the last knowii-address. This notice shall be posted on the Board’s
website. Records shall be disposed of or destroyed in such a manner as to preserve the confidentiality of the

information contained therein in accordance with Civil Codessectian 1798.81,

ter-he-the-conclusion-of-a-fifty-nine-menth-perod-af-t rotification-of
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{d) A licensed chiropractor who relocates his or her practice and will no longer be available to his or her
former pafients shall follow the procedures listed in subsections {a) and; {b);-ard-{e} above. A licensed
chiropractor who relocates to a practice site no more than 20 miles away from ke any previous practice site
shall either provide written notice of such relocation one month prior to relocating to all active erinactive
| patients by first-class mail, or shall follow the procedures listed in subsection (b) and-{e}. If the patient was

treated by more than one chiropractor, the patient is a patient of the practice.,




{e) If a patient was younger than 18 years of age when last treated by a licensee, the chiropractic
records of the patient shall be maintained untit the patient reaches age 21 or for 5 years from the date of last
treatment, whichever is longer.

f) A licensed chiropractor who terminates his practice, places his or her license in an inactive status or
the unlicensed heir, trustee, executor, administrator, or personal representative-acting-prrsuartto-Section

| 342 or succeeding licensed chiropractor of a deceased or legally incompetent chiropractor shall refund any

part of fees paid in advance that have not been earned within one month of the termination of practice or the
transfer of the practice to a succeeding licensed chiropractor.

Note: Authority cited: Section 1000-4{b}, Business and Profess‘io@:ﬁﬁ:ﬂiﬁ%éde‘(Chiropractic Initiative Act of
California (Stats, 1923, p. 1xxxviii)). Reference: Section 1000-4{b), Business and Professions Code (Chiropractic
Initiative Act of California (Stats. 1923, p. 1xxxviii); Seetmi%%m, and 318;:title 16, California Code of
Reguilations. ) -
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State of California
Edmund G. Brown Jr,, Governor

BoarDpos
CIIIROPRACTIC
[EXAMINERS

STATE OF CALIFOANIA

NOTICE OF TERMINATION OF PRACTICE
AND
TRANSFER OF PATIENT RECORDS

Do not complete this form if you are changing ownership or location. Contact the Board for further

information.

Please complete this form and forward it to the Board of Chiroprécti:c Examiners at the address below.
Include the large wall license and current renawal certificate. Please be advised this information will be

avallable to the public on the Board's website.
The following location will be/has terminated practice and will be transferring records:
Chirop'r-actio License Number

Name of licensed Chiropractor

Number and Street City L State Zip Code

Month, da:y';,ii éndiyéar practice will terminate

Patient Records will bg transferred to:
Chiropractic License Number (if applies)

Facilty/Person's Name

; .__,-;=_Stét_@* Zip Code Phone Number

Number and Street = c|ty

Nonth, day, and year records will be transferred

Records are retained in-accordance with California Code of Regulations, section 318.

“Each licensed chiropractor is required io maintain all active and inactive chiropractic patient records for
five years from the date of the doctor's last treatment of the patient unless stafe or federal laws require a
longer period of retention. Active chiropractic records are all chiropractic records of patients treated within
the last 12 months. Chiropractic patient records shall be classified as inactive when there has elapsed a
period of more than 12 months since the date of the last patient treatment.”

*All patient records shall be disposed of or destroyed in such a manner as to preserve the confidentiality of
the information contained therein in accordance with Civil Code section 1798.81

Board of Chiropractic Examiners
gor P Street, Suite 142A
Sacramento, California g5814
www chirc.ca.gov

T (916) 263-5355

F (916) 327-0039

TT/TDD (8oo) 735-2929
Consumer Complaint Hotline
(866) 5431311




O\ State of California

i Boarpy
E CI I I l{()ljlmcrlﬂlc Edmund G. Brown Jr., Governor
% [EXAMINERS

: SYATE OF CALIFOANIA

HELPFUL HINTS WHEN A CHIROPRACTIC PRACTICE CLOSES

The following provides guidance to chiropractors regarding the closure of or departure from a
chiropractic practice.

It is the Board's position that due care should be exercised when closing or departing from a
chiropractic practice, whether it is temporary or permanent. Not only does this ensure a smooth
transition from the current chiropractor to the new chiropractor, but it also reduces the liability of
“patient abandonment.” Therefore, to ensure this occurs with a minimum of disruption in
continuity of care, the chiropractor terminating the chlropractor-patlent relatlonsh[p should notify

patients sufficiently in advance.

It is the patient’s decision from whom to receive chlro]ia.r.actlc care. The"efore"",{ Ee ihe
responsibility of all chiropractors and other parties'who:may be Involved to ensure- that

« Patients are notified of changes in the chlropraotlo praotlce This is best done from a
certified and standard letter to patients by the chiropractor explaining the change,

including the final date of practice. The board also recommends placing an
advertisement in a local newspaper )

Patients are advised as to where thisir medical:records will be stored including contact
information to access them. To facilitate the transferoftreatment records to the new
‘ chlropractor an autherlzatlon form should be included in the letter.

Patients secure: another chwooractor If the practice is being taken over by another
chiropractor, or another can be recommended the patients can be referred to that

chlropractor

o The Board of :Ch*iropraotic-Examiners is notified via form # xxx.

‘/:-{E.fi;:RUP'F'CCLOSURE DUE TO DEATH

In the unfortuna"ée‘;'e:vent that %a*ohiropractor dies, the Board recommends that the family of the
deceased, or their representative, contact other chiropractors in the area or the local
chiropractic association:to facilitate patient record transfers.

It is recommended that any chiropractor receiving records from a deceased chiropractic practice
send notification to the patients to ensure continuity of care.

It is recommended that the Board of Chiropractic Examiners is notified.

Unlicensed individuals are not allowed to perform the services of a chiropractor, including
owning and operating a chiropractic practice (CCR 312.1 & 312}

T {916) 263-5355 Board zgf‘Chiropractic Examiners
F (916) 327-0039 go1 P Street, Suite 1424
TT/TDD (800) ¥35-2929 Sacramento, California 95814
Consumer Complaint Hotline www.chiro.ca.gov
(866) 5431311
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CIVIL CODE
SECTION 1633.1-1633.17

1633.1. This title may be cited as the Uniform Electronic
Transacticns RAct.

1633.2. In this title the following terms have the fellowing
definitions:

{a) "Agreement" means the bargain of the parties in fact, as found
in their language or inferred from cther circumstances and from
rules, resgulations, and procedures given the effect of agreements
under laws otherwise applicable to a particular transaction.

(b} "Automated fransaction” means a transaction conducted or
performed, in whole or in part, by electronic means or electronic
records, in which the acts or records of one or both parties are not
reviewed by an individual in the ordinary course in forming a
contract, performing under an existing contract, or fulfilling an
cbligation required by the transactiocn. :

(c) "Computer program” means a sef of statements or instructions.
to be used directly or indirectly in an Iinformation processing system
in order to bring about a certain result.

{d) "Contract™ means the total legal cobligation resulting from the
parties’ agreement as affected by this titie and other applicable
law.

(e) "Electronic"™ means relating to techneoleogy having electrical,
digital, magnetic, wireless, optical, electromagnetic, or similar
capabilities. )

{£f) "Electronic agent”™ means a computer program or an electronic
or other automated means used independently to initiate an action or
respond to electronic records or performances in whole or in part,
without review by an individual.

{g} "Electronic record" means a record created, generated, sent,
communicated, .Hmom“.rdma~ or stored by electronic means.

(h} "Electronic signature™ means an electronic sound, symbel, cor
process attached to or logically associated with an electronic record
and executed or adopted by a person with the intent to sign the
electronic record.

(1) "Governmental agency” means an executive, legislative, or
Jjudicial agency, department, board, commission, authority,
institution, or instrumentality of the federal government or of a
state or of a county, municipality, or other pelitical subdivision of
a state.

http://www leginfo.ca.gov/cgi-bin/displaycode?section=civé&group=01001-02000&11le=1633.1-1633.17
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(j) "Informaticon" means data, text, images, scunds, codes,
computer programs, software, data bases, or the like.

(k) "Information processing system™ means an electronic system for
creating, generating, sending, receiving, storing, displaying, or
processing information.

(1) "Person" means an individual, corpocration, business trust,
estate, trust, partnership, limited liability company, association,
joint venture, governmental agency, public corporation, cor any other
legal or commercial entity.

(m) "Record” means information that is inscribed on a tangible
medium or that is stored in an electrcnic or other medium and is
retrievable in perceivable form.

(n) "Security procedure” means a procedure employved for the
purpose of verifying that an electronic signature, record, or
perfeormance is that of a specific person or for detecting changes or
errors in the information in an electronic record. The term includes
a procedure that reguires the use of algorithms or other codes,
identifying words or numbers, encryption, or callback or other
acknowledgment procedures. .

{0) "Transaction" means an action or set of actions occurring
between two or. more persons relating to the conduct of business,
commercial, or governmental affairs.

1633.3. {a) Except as cotherwise provided in subdivisiocns (b) and
(c), this title applies to electronic records and electronic
signatures relating to a transaction.

(b} This title does not apply to transactions subject to the
following laws:

(1) A law governing the creation and execution of wills, codicils,
or testamentary trusts.

{2) Division 1 (commencing with Section 1101) of the Uniform
Commercial Code, except Sections 1206 and 1306.

(3) Divisions 3 (commencing with Section 31C1), 4 (commencing with
Section 4101), 5 (commencing with Secticon 5101), 8 (commencing with
Section 8101), 9 (commencing with Section 92101), and 11 {commencing
with Section 11101} of the Uniform Commercial Code.

{4y A law that regquires that specifically identifiable text or
disclosures in a record or a portion of a record be separately
signed, including initialed, from the record. However, this paragraph
does not apply to Section 1677 or 1678 of this code or Section 1298
of the Code of Civil Procedurs. ’

{c) This title does not apply to any specific transaction
described in Section 17511.5 of the Business and Professions Code,
Section 56.11, 56.17, 798.14, 1133, or 1134 of, Section 168%.6,
1689.7, cor 168%.13 of, Chapter 2.5 (commencing with Section 1695) of
Title 5 of Part 2 of Division 3 of, Section 1720, 1785.15, 1789.14,

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17
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1789.16, or 1793.23 of, Chapter 1 (commencing with Sectiocn 1801) of
Title 2 of Part 4 of Division 3 of, Section 1861.24, 1862.5,
1917.712, 19817.713, 1950.6, 1983, 2924bh, 2%24c, 2924f, 29241, 29247,
28924 .3, or 2937 of, Article 1.5 {(commencing with Section 2945) of
Chapter 2 of Title 14 of Part 4 of Division 3 of, Section 23954.5 or
2963 of, Chapter 2b (commencing with Section 2281) or 2d (commencing
with Section 2985.7) of Title 14 of Part 4 of Division 3 of, Section
3071.% of, Part 5 (commencing with Section 4000) of Division 4 cf, or
Part 5.3 (commencing with Section 6500} of Division 4 of this cocde,
subdivision (b} of Section 18608 or Section 22328 of the Financial
Code, Section 1358.15, 1365, 1368.01, 1368.1, 1371, or 18035.5 of the
Eealth and Safety Code, Section 662, paragraph (2} of subdivisiocn

{a) of Section 663, 664, 667.5, 673, 677, paragraph (2) of
subdivision (a) of Section 678, subdivisions (a) and (b) of Section
678.1, Section 786, 10113.7, 10127.7, 10127.%, 10127.10, 101%2.18,
10199.44, 10199.46, 10235.16, 10235.40, 1050%9.4, 10509.7, 11624.09,
or 11624.1 of the Insurance Code, Section 77%.1, 10010.1, or 16482 of
the Public Utilities Code, or Sectiocon 9875 or 11738 of the Vehicle
Code. An electronic record may not be substituted for anyv notice that
is regquired to be sent pursuant to Secticn 1162 of the Code of Civil
Procedure. Nothing in this subdivision shall be construed to

prohibit the recordation of any document with a county recorder by
electronic means.

{d} This title applies to an electronic record or electronic
signature otherwise excluded from the application of this title under
subdivision (b) when used for a transaction subject to a law other
than those specified in subdivision (b).

{e) A Transaction subject to this title is also subject Lo other
applicable substantive law.

(f) The exclusion of a transaction from the application of this
title under subdivision (b) or (c) shall be construed only to exclude
the transaction from the application of this title, but shall not be
construed to prohibit the transaction from being conducted by
electronic means if the transaction may be conducted by electrenic
means under any other applicable law.

(g) This section shall remain in effect only until January 1,
2018, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2019, deletes or extends
that date.

bR A Page 3 of 1T

1633.3. (2) Except as otherwise provided in subdivisions (b) and
(c), this title applies to electronic records and electronic
signatures relating tec a transaction.

(b) This title does not apply to transactions subject to the
following laws:

(1) A law governing the creation and execution of wills, codicils,

http://www leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17 171372015
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or testamentary trusts.

{2) Divisicn 1 {(commencing with Section 1101} cf the Uniform
Commercial Code, except Sections 1206 and 1306.

(3) Divisions 3 {commencing with Section 3101), 4 (commencing with
Section 4101}, 5 {(commencing with Section 5101), 8 (commencing with
Section 8101), 9 (commencing with Section 9101}, and 11 {(ccmmencing
with Section 11101) of the Uniform Commercial Code.

(4) A law that requires that specifically identifiable text or
disclosures in a record or a porticn of a record be separately
signed, including initialed, frem the record. Hewever, this paragraph
does not apply to Section 1677 or 1678 of this code or Section 1298
of the Code of Civil Procedure.

(c) This title does not apply to any specific transactlon
described in Section 17511.5 of the Business and Professicns Code,
Section 56.11, 56.17, 798.14, 1133, or 1134 of, Section 1689.6,
1689.7, or 168%.13 of, Chapter 2.5 (commencing with Section 1695} of
Title 5 of Part 2 of Division 3 of, Section 1720, 1785.15, 178%.14,
17898.16, or 1793.23 of, Chapter 1 (commencing with Section 1801) of
Title 2 of Part 4 of Division 3 of, Section 1861.24, 1862.5,
1917.712, 1917.713, 1850.6, 1983, 2924b, 2924c, 25241, 29241, 29247,
2924.3, or 2837 of, Article 1.5 (commencing with Section 2845) of
Chapter 2 of Title 14 of Part 4 of Division 3 of, Secticn 2954.5 or
2963 of, Chapter 2b (commencing with Section 2981) or 2d (commencing
with Section 2985.7) of Title 14 of Part 4 of Division 3 of, Section
3071.5 of Part 5 (commencing with Section 4000} of Division 4 oL, or
Part 5.3 {commencing with Section 6500) of Division 4 of this code,
subdivision (b) of Section 18608 or Section 22328 of the Financial
Code, Section 1358.15, 1365, 1368.01, 1368.1, 1371, or 18035.5 of the
Health and Safety Code, Section 662, 663, 664, 667.5, €73, ©77, €78,
678.1, 786, 10084, 10113.7, 10127.7, 10127.9%, 10127.10, 10192.18§,
10189.44, 10199.46, 10235.16, 10235.40, 105059.4, 10509.7, 11424.089,
or 11624.1 of the Insurance Code, Section 778.1, 10010.1, or 16482 of
the Public Utilities Code, or Section 2975 or 11738 of the Vehicle
Code. An electronic record may not be substituted for any notice that
is required to be sent pursuant to Section 1162 of the Code of Civil
Procedure. Nothing in this subdivision shall be construed to
prohibit the recordation of any document with a county recorder by
electronic means.

(d) This title applies to an electronic record or electronic
signature cotherwise excluded from the applicaticn of this title under
subdivision (b) when used for a transaction subject to a law other
than those specified in subdivision (b).

(e) A transaction subject to this title is also subject to other
applicakble substantive law. :

(f) The exclusion of a transaction from the application of this
title under subdivision (b} or {c} shall be construed only to exclude
the transaction from the applicaticn ¢f this title, but shall not be

Page 4 of 11
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construed to prohibit the transaction from being conducted by
electronic means if the transaction may be conducted by electronic
means under any other applicable law.

(g} This section shall become operative on January 1, 2019.

1633.4. This title applies to any electronic record or electronic
signature created, generated, sent, communicated, received, or stored
on or after January 1, 2000.

1633.5. {(a) This title does not reguire a record or signature to be
created, generated, sent, communicated, received, stored, or
otherwise processed or used by electronic means or in electronic
form.

(b} This title applies only to a transaction between parties each
of which has agreed tec conduct the transaction by electronic means.
Whether the parties agree to conduct a transaction by electronic
neans is determined from the context and surrounding circumstances,
including the parties' conduct. Except for a separate and optional
agreement the primary purpose of which is to authorize a transaction
to be conducted by electronic means, an agreement to conduct a
transacticn by electronic means may not be contained in a standard
form contract that is not an electronic record. An agreement in such
a standard form contract may not be conditioned upen an agreement to
cenduct transactions by electronic means. An agreement to conduct a
transaction by electronic means may not be inferred sclely from the
fact that a party has used electrcnic means to pay an account or
register a purchase or warranty. This subdivision may not be varied
by agreement.

(c} A party that agrees to conduct a transaction by electronic
means may refuse to conduct other transactions by electronic means.
If a seller sells goods or services by both electronic and -
nenelectronic means and a buyer purchases the goods or servicsas by
conducting the transaction by electronic means, the buyer may refuse
to conduct further transactions regarding the goods or services by
electronic means. This subdivision may not be varied by agreement.

(d} Except as otherwise provided in this title, the effect of any
"of its provisions may be varied by agresment. The presence in certain
provisions of this title of the words "unless otherwise agreed," or
words of similar import, does not imply that the effect of other
provisions may not be varied by agreement.

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17
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1633.56. This title shall be construed and applied accerding to all
of the following:

(1) To facilitate electronic transactions consistent with other
applicable law.

{2) To be consistent with reascnable practices concerning
electreonic transactions and with the continued expansion of those
practices.

(3) To effectuate its general purpose to make uniform the law with
respect to the subject of'this title among states enacting it.

1633.7. {a} A record cor signature may not be denied legzl effect or
enforceablility solely because it is in electronic form.

{(b) A contract may not be denied legal effect or enforceability
solely because an electronic record was used in its formation.

{c) If a law requires a record to be in writing, an electronic
record satisfies the law.

(dy If a law requires a signature, an electronic signature
satisfies the law.

1633.8. (a) If parties have agreed Lo conduct a transaction by
electronic means and a law reguires a person te provide, send, or
deiiver information in writing to another perscn, that reguirement is
satisfied 1if the information is provided, sent, or delivered, as the
case may be, in an electronic record capabkle of retention by the
recipient at the time of receipt. An electronic record is nct capable
of retention by the recipient if the sender or its information
preocessing system inhibits the mUPHFﬁM of the recipient to print or
store the electronic record.

(b} If a law other than this title reguires a record tc be posted
or displaved in a certain manner, to be sent, communicated, or
transmitted by a specified method, or to contain infermation that is
formatted in a certain manner, all of the following rules apply:

(1} The record shall be posted or displayed in the manner
specified in the other law.

(2} Except as otherwise provided in paragraph (2} of subdivision
(d), the record shall be sent, communicated, or transmitted by the
method specified in the other law.

(3) The record shall contain the information formatted in the
manner specified in the other law.

(c) If & sender inhibits the akility of a HmOH@Hmﬂﬂ to store or
print an electronic record, the electronic record is not enforcezble
against the recipient.

(d) The reguirements of this section may not ke varied by

http//www.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=(1001-02000&file=1633.1-163
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agreement, except as follows:

{1} To the extent a law other than this title requires informaticn
to be provided, sent, or delivered in writing but permits that
requirement to be varied by agreement, the requirement under
subdivision (a) that the information be in the form of an electronic
record capable of retention may also be varied by agreement.

(2) A reguirement under a law other Than this title to send,
communicate, or transmit a record by first-class mail may be varied
by agreement tc the extent permitted by the other law.

1633.9. (2) An electronic record or electronic signature is
attributable to a person 1f it was the act of the person. The act of
the person may be shown in any manner, including a showing of the
efficacy of any security procedure applied to determine the person to
which the electronic record or electronic signature was

attributable.

{b) The effect of an electronic record or electronic signature
attributed to a person under subdivision (a) is determined from the
context and surrounding circumstances at the time of its creation,
execution, or adoption, including the parties' agreement, if anvy, and
otherwise as provided by law.

1633.10. If a change or error in an electronic record occurs in a
transmission between parties to a transaction, the following rules
apply:

{1) If the parties have agreed to use a security procedure to
detect changes or errors and one party has conformed to the
procedure, but the other party has not, and the nonconforming party
would have detected the change or error had that party alsoe
conformed, the conforming party may avoid the effect of the changed
or erronecus electreonic record.

(2) In an automated transacticn inveolving an individual, ths
individual may avoid the effect cf an electronic record that resulted
from an error made by the individual in dealing with the electronic
agent of another person if the electreonic agent did noi provide an
cpportunity for the prevention or correction of the error and, at the
time the individual learns of the error, all of the following
conditions are met: .

{i) The individual promptly notifies the other person of the error
and that the individual did not intend to be bound by the electronic
record received by the other person.

" {ii) The individual takes reascnzble steps, including steps that
conform to the other person's reasonable instructions, to return to
the other person or, if instructed by the other person, to destroy

http:/fwww.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17
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the consideration received, if any, as a result of the erronscus
electronic record.

(11i)The individual has not used or received any benefit or wvalue
from the consideraticn, if any, received from the other person.

(3) If neither paragraph (1) ncr (2) applies, the change or error
has the effect provided by other law, including the law of mistake,
and the parties' contract, if any.

dmv Paragraphs (2) and (3) may not be varied by agreement.

1633.11. ({(a) If a law requires that a signature be notarized, the
requirement i1s satisfied with respect to an electronic signature if
an eslectronic record includes, in addition to the electronic
signature to be notarized, the electronic signature of a notary
public together with all other informaticon required to be included in
a notarization by other applicable law.

{b) In a transaction, if a law regquires that a statement be signed
under penalty of perjury, the requirement is satisfied with respect
to an electronic signature, if an electronic record includes, in
addition to the electronic signature, all of the information as to
which the declaration pertains together with a declaration under
penalty of perjury by the perscn who submits the electronic signature
that the information is ftrue and correct.

1633.12. (a) If a law requires that a record be retained, the
requirement is satisfied by retaining an electronic record of the
information in the record, if the electronic record reflects
accurately the infeormation set forth in the record at the time it was
first generated in its final form as an electronic record or
otherwise, and the electronic record remains accessible for later
reference.

(b} A requirement to retain a record in accordance with-
subdivision (a) does not apply to any information the sole purpose of
which is to enable the record te be sent, communicated, or received.

{c} A person may satisfy subdivision (a} by using the services of
ancther person if the regquirements of subdivision (a) are satisfied.

(d) If a law reguires a record to be retained in its original
form, or provides consequences i1f the record is not retained in iis
original form, that law is szatisfied by an electronic record retained
in accordance with subdivision (a).

(e} If a law reguires retention of a check, that reguirement is
satisfied by retention of an electronic record of the information on
the front and back of the check in accordance with subdivision (&).

(f) A record retained as an electronic record in accordance with

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17 _ 1/13/2015
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subdivision (a} satisfies a law requiring a person to retain a record
for evidentiary, audit, or like purposes, unless a law enacted after
the effective date of this title specifically prohibits the use of
an electronic record for a specified purpose.

{g) This section does not preclude a governmental agency from
specifying additional requirements for the retention of a record
subject to the agency's jurisdiction.

1633.13. In a prcceeding, evidence of a record or signature may not
be excluded solely because it is in electronic form.

1633.14. {a) In an auvtcmated transaction, the following rules
apply:

(1) A contract may be formed by the interaction of electronic
agents of the parties, even if no individual was aware of or reviewed
the electronic agents' actions or the resulting terms and
agreements.

(2) A contract may be formed by the interaction of an electronic
agent and an individual, acting on the individual's own behalf or for
another person, including by an interacticon in which the individual
performs actions that the individual is free to refuse to perfeorm and
which the individual knows or has reason to know will cause the
electronic agent tc ccmplete the transaction or performance.

{(b) The terms of the contract are determined by the substantive
law applicable to it.

1633.15. (a) Unless the sender and the recipient agree to a
different method of sending that is reasonable under the
circumstances, an electronic record is sent when the information 1s
addressed properly or otherwise directed properly to the recipilent
and either (1) enters an information processing system outside the
control of the sender or of a person that sent the electronic record
on beghalf of the sender, or (2) enters a region of an information
processing system that is under the contrel of the recipient.

(b) Unless the sender and the recipient agree to a different
method of receiving that is reasonable under the circumstances, an
electronic record is received when the electronic record enters an
information processing system that the reciplent has designated or
uses for the purpose of receiving electronic records.or information
of the type sent, in a form capable cf being processed by that
system, and from which the recipient is able to retrieve the

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17
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electronic record.

(c) Subdivision (b) applies even if the place the information
processing system 1s lccated is different from the place the
electronic record is deemed to be received under subdivision (d).

{d) Unless otherwise expressly provided in the electronic record
or agreed between the sender and the recipient, an electronic record
is deemed to be sent from the sender's place of business and to be
received at the recipient's place of business or, if the recipient is
an individual acting on his or her own behalf, at the recipient's
place of residence. For purposes of this subdivisicn, the following
rules apply: :

(1) If the sender or recipient has more than one place of
business, the place of business of that perscon is the place having
the closest relationship to the underlying transaction.

(2) If the sender or the recipient does not have a place of
business, the place of business is the sender's or recipient's
residence, as the case may be.

(e) An electronic record is received under subdivision (b) even if
no individual is aware of its raceipt.

(f) Receipt of an electronic acknowledgment from an informatiocn
processing system described in subdivision (b} establishes that a
record was received but, by itself, does not establish that the
content sent corresponds to the content received.

(g) If a person is aware that an.electronic record purportedly
sent under subdivision (a), or purportedly received under subdivisicon
(b}, was not actually sent or received, the legal effect of the
sending cor receipt is determined by other applicable law. Except to
the extent permitted by the other law, this subdivision may not be
varied by agreement.

1633.16. If a law other than this title requires that & notice of
the right to cancel be provided or sent, an electronic record may not
substitute for a writing under that other law unless, in addition to
satisfying the regquirements of that other law and this title, the
notice of cancellation may be returned by electronic means. This
section may nect be varied by agreement.

1633.17. No state agency, board, or commission may require,
prohibit, or regulate the use of an electronic signature in a
transaction in which the agency, board, or commission is not a party
unless a law other than this title expressly authorizes the
requirement, prohibition, or regulaticn.

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=civ& group=01001-02000& file=1633.1-1633.17 1/13/2015
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g e APPLICATION FOR EXPERT CONSULTANT

Board of Chiropractic Examiners
201 P Street, Suite 142A
Sacramento, California 95814
916-263-5355

Compiete each section and attach your curriculum vitae/resume. If you need additional space you may attach a
separate sheet., PLEASE TYPE OR PRINT LEGIBLY '

SECTION 1 -APPLICANT INFORMATION _ 4

NAME: LT 3 CHIROPRACTIC LICENSE NO.:
(Last, First, Middle) e
BUSINESS ADDRESS:

CITY: STATE: ZIP Code:

TELEPHONE NUMBERS (include area code) ‘ "EMAIL ADDRESS:
Office; “ E
Moblle: 7| WEBSITE ADDRESS(ES):
FAX: e RN ) e

CURRENT EMPLOYMENT INFORMATION
EMPLOYER: R

ADDRESS:

CITY | T TSTATE. | ZIP Code

TELEPHONE NUMBERS {include area code) - = | EMAIL ADDRESS:
Office: ‘ i

FAX: : : T o
POSITION: D , - HOW LONG?:

COLLEGE EDUCATION
COLLEGE/UNIVERSITY:

CITY ' STATE ZIP Code

DEGREE EARNED: ‘ YEAR COMPLETED:

PROFESSIONAL EDUCATION
CHIROPRACTIC COLLEGE:

Ty STATE ZIP Code

DEGREE: DATE COMPLETED:




SECTION 2 —PROFESSIONAL QUALIFICATIONS

Year of Initial Licensure: _ Are you actively treating patients?  YES [_] NO [
Current Status of License (i.e., active; inactive): What percentage of time, per month?
Have you ever heen employed by or provided services to the Board?  YES | NO [ ]

If so, when and what services did you provide?

Are you board-certified or board-eligib]e In any of the chiropractic diplomate programs? YES [_| No (]

If yes, attach a copy of each certification or eligibility.

Have you, at any time in the past two years, worked for an insurance carrier, self—msured plan, third party administrator, o
chiropractic claims review company? YES [_| No [ '

If yes, attach a description of the services you previded and your employment relatlonshlp with the above-menticned
entities. -

Are you a State of California Qualified Medical Evaluator?  YES [:l -QME Cert No.: NOT |
If yes, attach a copy of the certificate.

SECTION 3 ~COURT EXPERT WITNESS EXPERIENCE

Have you testified in court as an Expert witness asa Doctor:of Chlropractlc’-’
YES [_] I have this experience No [ ]1do NOT havethrsexpenence

Do you have knowledge and expenence Wlth presenting test|mony in court or arb|trat|0ns as an expert in medical and lega
proceedings? S
YES [_] I have this experience. = No I*l do NOT have this expérience .

Do you have knowledge of and abllrty to lnterpret current laws: and regulations in Expert testimony?
YES [_] I have this experlence g 0.NQT have this experlence

If yes, to any question-in. thls section, how many times‘have you testified as an Expert witness within the Iast 3 years from
date of this app[ication _ and the approximate date of last Expert court testimony:

You may describé your court experief _:_ef-en a sepatate attachment if necessary.

SECTION 4 ~ACADEMIC APPOINTMENTS

Have you ever held any academic appointments at any college or university? YES[_| NO []
If yes, attach a description of each appointment and your job duties

SECTION 5 -PUBLICATIONS

Please list all published articles and texts which you have written;




Have you developed or assisted in the development of chiropractic statutes, regulations, and/or guidelines?
YES [] NO |:| If yes, attach a description of each experience.

SECTION 6 —-KNOWLEDGE AND EXPERIENCE

For each phrase listed below, please mark the statement that most accurately represents the depth of your knowledge
and experience in the field of Chiropractic:

A.  Knowledge and skill in case review of medical records (including x-rays) for the purpose of medical and legal
proceedings.
[] 1 have extensive knowledge and experience *

[_] 1 have some knowledge and experience
[] 1 have minimal knowledge and experience
[] 1 have no knowledge and experience

B. Knowledge of and ability to interpret current chlropractlc Iaws and regulations |ncludlng standard of care.
[C] 1 have extensive knowledge and ability * R .

[] 1 have some knowledge and ability
[ 1 have minimal knowledge and ability .-
[ ] | have no knowledge and ability

C. Knowledge and experience renderlng opinion or summary ofl"m;l‘[ngs regardmgtreatment utilization or gquestionable
billing issues. v : s

[] I have extensive I<n0wledge and experlence *

[ ] 1 have minimal knowledge dnd experlence
[} 1 have no knowledge and expetience

D. Knowledge and experience in performing case management / peer review evaluations regarding the professional
conduct of licensees as required by chiropracticrelated law,
1 1 have extén;s:iye knowledge and:experiencéj’l‘i . '
[ thave some‘k-nowleclge and experle
[ 1 have minimal knowledge and experlence
[] thave no knowledge and experlence

E. Knowledge and experience in réelewing chiropractic laws and regulations and rendering written opinions relating to
the review of chiropractic related laws and regulations,
[1 1 have extensive knowledge and experience *
L] 1 have some knowledge and experience
1 1 have minimal knowledge and experience
] 1 have no knowledge and experience

*If you have checked the boxes indicating extensive knowledge and experience, provide explanation on a separate
sheet.

SECTION 7 ~REFERENCES

List two professional references who can verify your knowledge and ability to perform the necessary functions of an
Expert for the Board:




Name; Relationship:
{Last, First)

Company Telephone No.:
Address:

City: State: ZIP Code:

Name: Relationship:
(Last, First)

Company Telephone No.:
Address:

City: State: ZIP Code:

SECTION 8 —DISCIPLINARY INFORMATION

Have you ever been involved in a matpractice lawsuit or arbltration proceeding related to yourtreatment of a patlent?

ves[]  w~o [

If yes, attach an explanation on a separate attachment, for each lawsuit LQF: arbitratton complaint.

Are there currently any medical malpractice lawsuits or atbitration claims pending against you?

YES [ ] NO []

If yes, attach an explanation on a separate attachmenf for each IaWSUJt or arb|trat|on complaint.

Has your professional liability insurance coverage ever heen denled : fmtted or cancelled by the action of any insurance
company? '
YES [] No [ ]

If yes, attach an explanation on a separate attachment for each oceurrence.

Be sure to answer all: questlons Ifyeu answer' yes "to any’of the following, attach an explanatlon ona
separate plece of paper.” . :

(A) Has yourchiropractic Iicense'(i‘,r__i;' this stéteﬁ*dr another state) or any health related professional licensing or
disciplinary body in any state, ténrfiﬁtory or foreign jurisdiction, or any branch of the military, denied, limited,
placed on probation, restricted, suspended, cancelled or revoked any professional license, certificate, or
registration granted to you, or imposed a fine, reprimand, or taken any other action against you?

YES [ ] NO []

(B} Has your participation in any private, state, or federal health insurance program ever heen the subject of
disciplinary action? YES [] NO []

(C) Has any other type of professional sanction, discipline, or other adverse action ever been taken against
you? ves [ ] NG []

(D) Have you ever been the subject of an investigation by any private, state, or federal health insurance
program? YES [] NO [[]

(E) Have you ever been convicted of a misdemeanor or felony or are you currently under indictment for any
alleged criminal activities? YES [ NO []




(F} Have you ever been the subject of an administrative, civil, or criminal complaint or investigation regarding
sexual misconduct? YES [] NO [ ]

{G) Have you ever voluntarily surrendered a professional license, staff privileges or consented to a limitation
of the same pending a review or investigation? YES[_| NO []

(H) Are there any other issues that should be disclosed that may have an adverse impact on your ability to
deliver effective and objective professional services? YES [ ] NO []

SECTION 9 ~PERSONAL SUMMARY

Why do you feel you are qualified to be an expert witness for the Board? If you need additional space you may attach a

separate sheet.

SECTION 10 -AFFADAVIT

Please Read and Initialeach Paragraph "

| hereby certify that 1 have not knowingly withheld any information that might adversely affect my appointment as an
expert reviewer and the answers given byme'are true and correct to the best of my knowledge. | further certify that |, the
undersigned applicant, have personaly completed this application.

| hereby authorize the Board to thoroughly investigate all of the information | have provided on this application, including
attachments, as well as my references, work record, education and other matters related to my suitability for
appointment as an expert and, further, authorize the references | have listed to disclose to the Board any and all letters,
reports and other information related to my work records, without giving me prior notice of such disclosure. In addition, |
herehy release the Board, my current and former employers and all other persons, corporations, partnerships and
associations from any and all claims, demands or labilities arising out of or in any way related to such investigation or
disclosure,

| hereby certify under penalty of perjury under the laws of the State of California that all

5




statements, answers and representations In this application, including all attachments, are true
and accurate.

Signature of Applicant: Date:







State of California
Board of Chiropractic Examiners

Guidebook for Expert Consultants

September 2014
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Section |

INTRODUCTION

The State Board of Chiropractic Examiners (Board) is an administrative agency created
by the Chiropractic Initiative Act of 1922, The Board’s paramount responsibility is to
protect California consumers from the fraudulent, negligent, or incompetent practice of
chiropractic care. Among its many duties, the Board investigates and disciplines
chiropractors for unprofessional conduct to protect the public from incompetent,
negligent, dishonest or impaired chiropractors. Your role as an expert constiltant is
extremely important in identifying whether a deviation from the chiropractic standard of
care or unprofessional conduct has occurred and in serving as an expert consultant at
any hearing that may result from your expert assessment.

These guidelines introduce you to the administrative disciplinary process and define the
Board’s expectations of the expert review. you have been asked to provide, your
responsibilities, your legal protection, your. compensatlon and your testimony if
necessary. . R

As an expert consultant, which is the f“rst stage of this: process for yourself and perhaps
the only stage (besides attendance: at mandatory Expeﬂ {raining), you will be provided
with the complaint, patient records; -and gertain other iinformation, including any
interviews with patients, subsequent treatlng chlropractors or.other ||censed health care
providers, other witnesses, and any statements of the: chitopractor who is the subject of
the investigation, Yau-will NOT be prowded a copy of any report prepared by another
Board expert consultant to avoid‘the appearance of tainting your evaluation. You will be
asked on the basis of your review:.of the decumentation provided to render your
professional assessment of the care rendered by the subject chiropractor to the patient
or patients involved and-other conduct relating to the practice of chiropractic.

You are neither asked, ner should you try, to determine what discipline should be
imposed upon the subject chiropractor. Your opinion must be based solely upon the
information provided to you by the Board; however, whenever possible you should refer
to chiropractic texts and other authoritative reference materials that help define
accepted standards.” Your oplnlon should be based upon your knowledge of the
education, training, and experlence and not upon the manner in WhICh you personally
practice chiropractic care.

If you have prior knowledge of the subject chiropractor or if you feel you cannot be
objective in your assessment for any other reason, please immediately contact the
Board representative who sent you the materials. Also, if you are in need of any
additional documents or the records provided to you appear incomplete, please contact
the Board representative who will attempt to resolve the issue.

In some cases, you will be required to testify in person as to your opinions in
administrative hearings held before an administrative law judge and be subject to

2




cross-examination by the respondent regarding your opinions. In these
instances, you will be considered an expert withess and will be required to make
time to meet with the Deputy Attorney General (DAG) assigned to prosecute the
matter in advance of the hearing to prepare for the hearing.

The Board appreciates your cooperation in lending your expertise and experience to

accomplish this important work. The Board recognizes that you play a vital role and your
objective performance will reflect well on the Board and the profession.

Section Il

CRITERIA/COMPETENCY REQUIREMENTS FOR
EXPERT CONSULTANTS

Effective September 2014, Board Expert Consultants must *e_ertify or declare under
penalty of perjury on the Expert Consultant-application for appointment that he or she:

A. Has not been employed by any insurance company or chiropractic review service
within two (2) years prior to their appointment or use as a Board expert.

B. Has experience providing wi"itteh review and -evaluation of the professional
competence, standard of patient care, -or conduct of licensees in relationship to
the requwements of law and regu!atlons :

C. Has an actlve Callfornla license in goed standlng with no statement of issues or
prior or pending disciplinary actions; which may deem or impact that license
status. as revoked, restricted, ‘interim suspended suspended, or probationary in
nature from the state ||censmg bdard

D. Has possessed an: actlve Callfornla ||cense for a minimum of five (5) years.

E. Has no.t;:sustamed a*tmzlrsdemea'nor or felony conviction related to the practice of
chiropractic, including crimes of fraud or moral turpitude.

F. Has experience providing Expert witness testimony in court.
G. Will not use their status as an Expert to promote themselves in advertisements.

H.Will not use the Board as a reference, or in any way indicate that they are
endorsed by the Board.

I Will not state nor imply that they are an employee or representative of the Board
other than when they are testifying as a withess on a case for which they are
acting in the capacity of an expert.




Section il
DEFINITIONS

The following terms are used throughout this guide and have specific legal meaning:

“Negligence” is the failure to exercise the level of skill, knowledge, and care in
diagnosis and treatment that other reasonably careful chiropractors would possess and
use in similar circumstances.1

If a chiropractor is a specialist, then “negligence” is the failure to exercise the level of
skill, knowiedge, and care in diagnosis and treatment that other reasonably careful
chiropractic specialists (in the same specialty) would possess and use in similar
circumstances.z

Under California ‘law, a “single act of negli@jence does not constitute grounds for
discipline of a professional license, however, “repeated aets of negligence” does
constitute grounds for discipline of a professional license.

“Standard of Care” and “Standard of Prac‘:ﬁthe’?;rar'i'e ‘terms used “in evaluating the
negligence of a chiropractor. The term “standardof care” and “standard of practice” are
used interchangeably, however, 'fo"r purpose of this document and your report, please
use the term “standard of care.” The standard of care.requires that the chiropractor
exercise that degree of skill, knowledge, and care ordrnanly possessed by members of
his or her profession under S|m|Iar crrcumstances'. 5

“Gross Negllgence” an extreme departure frem the ordlnary standard of care.4

“Incompetence” means an - absenee of quahflcatlon ability or fitness to perform a
prescribed duty or function. Incompetence is distinguishable from negligence in that
one may be competent or capable of performing a given duty but was negligent in
performing that duty.

Thus, a single act of negligence may be attributable to remissness in discharging known
duties, rather th:an-,incompete:nee respecting the proper performance.s

“Scope of Practlce” refers to the range of services that can be prOVIded by a
chiropractor under the' Chiropractic Initiative Act. The scope of practice is found in
Sections 7 and 16 of the Initiative Act, Section 302 and 306 of the regulations, and in
several California court decisions.

“Administrative Procedure Act” is the California law that governs all Board
disciplinary cases against a chiropractor.

1 California Civil Jury Instructions CACI 501, 2003.

2 California Civil Jury Instructions CACI 502, 2003,

3 Barris v. County of Los Angeles, 20 Cal.4™ 101, 83 Cal.Rptr.2d 145 (1999).

4 Kearl. v. Board of Medical Quality Assurance, 189 Cal.App3d 1040 (1986); City of Santa Barbara v. Superior
Court, 41 Cal.4™ 747, 62 Cal.Rptr3d 527 (2007).

5 Kearl,




“Administrative Law Judge” or “ALJ” presides at all administrative hearings before
the Board.

“Deputy Attorney General” or “DAG” is the attorney that represents the Board's

Executive Officer who is the “complainant” in all disciplinary cases. DAGs are employed
by the California Attorney Generals Office.

Section IV |
GUIDELINES FOR EXPERT CONSULTANTS

FREQUENTLY ASKED QUESTIONS

1. Will | have to testify?

Possibly. If the case is submitted for diséipljnary action and a Stiaﬁ.u:lated agreement
is not reached, you will be called upon to prévide expert testimony before an ALJ.
However, the majority of cases are settled before a hearing is held.

2. How much will | be paid?

The expert is paid $'! 00 per hour for record review and a maximum of $600 per half
day and $1200 per full day of testimany at an administrative hearing. You will also
be compensated for other expenses you may incur, {i.e., parking, postage or travel,
if appllcable) in accordance W|th state Iaw (effectlve July 1, 2008).

3. How soon will1 be pald?

Geﬁerally speaklng you should receive payment for your services Wlthln 4 to 6
weeks following receipt of your- billing for services rendered. Incomplete forms will
delay payment so be “sure to provide your taxpayer identification number and
signature. It is also important to complete the Payee Data Record form that is
required by the IRS and refurn it with the statement.

4. Can | be sued for expressing my opinion and if | am sued who will represent
me?

Yes. However, Civil Code section 43.8 provides immunity from civil liability for
expert consultants. If you are sued, either the Attorney Generals Office or outside
counsel in the event of the conflict with the Attorney Generals Office will represent
you.




5. Should | do research?

Yes, you should consult chiropractic texts and other authoritative reference
materials that help define accepted .standards and are encouraged to do so.
However, it is important that you do not attempt to conduct your own investigation of
the facts in the case.

6. How soon do | need to complete the review and provide an opinion?

The Board expects reports to be completed within 30 days of assignment; however,
this may vary depending on the volume and complexity of the case. In a
complicated case involving multiple patients, your review could extend beyond our
30-day time frame in which you are expected to notify the Board representative.
Keep in mind that the chiropractor you are reviewing will continue to see patients
until a determination is made by the Board. If this chiropractor poses a danger to
patients, it is vital that you provide your opinion expeditlously so that the Board can
move rapidly to protect the public.

7. Who will see my report?
The Subject chiropractor Will-;zﬁ.é‘:‘provided with. ::'1'= copy of your repq(')‘rwt as a part of

legal discovery if an accusation_is filed. In addl’clan |f the case goes to a hearing,
your report may be introduced m‘to evidenee ,

8. Can you give me. a copy ofa samp]e report’?:w”
Yes, please see Sec’uon VII

9. Whatis 'the‘,dl.fferencegbeﬂ;weeﬁ nggjigeﬁﬁé and gross negligence?
See Definitions Section for full. explahétio:n.

INSTRUCTIONS

A. Ensure that records, reperts and materials provided for your review are kept
confidential and secure _

B. Review the case and determme if there is any reason you cannot provide an opinion
because of a professional or personal relationship Wlth any subject, witness, or
patient.

C. If for any reason you determine that you cannot complete the review or provide an
opinion, please let us know immediately and the case will be reassigned.

D. Keep track of dates and hours spent reviewing.
E. Do not mark on the copy of the records provided to you.

F. Do not contact the Subject or patients.




- Do not discuss the case with outside third parties. You may use an office assistant
or transcriptionist to assist you in the preparation of your report.

. Do not perform any investigation on your own, i.e., attempting to obtain additional
records or interviewing participants in the case. If you feel the file is incomplete,
please contact the enforcement staff at the Board.

Do not offer any recommendation about the appropriate disciplinary action for the
Subject.

. Do not make a copy of the records.
. Do not destroy any of the materials provided to you.
. Remember to date and sign your opinion. - o

. Enclose a current curriculum vitae with ydur report. Fourféén {14) days before the
hearing, if a hearing is scheduled, you- naed to send an updated curriculum vitae to
the DAG assigned to the case. ;

. When your review is completed, please return your report along with the documents
unmarked and in bate-stamped order, confidentiality and conflict of interest
agreement, statement for services, and current curriculum vitae. It is necessary for
you to retain the report until the case is final in the event you need to review it for
either a meeting with the DAG orin preparatron fora. hearlng

. If you have questions or conc:erns contact the Boards enforcement manager or
Executive Offlcer e S

INIMUNITY FROM LIABILITY and LEGAL REPRESENTATION

CIVII Code Section 43 8 states ‘in.pertinent part

. there shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical staff,

. professional- I|censrng board or division, committee or panel of such licensing
board the Senior ‘Assistant Attorney General of the Health Quality Enforcement
Section appointed under section 12529 of the Government Code, peer review
committee, . . . when such communication is intended to aid in the evaluations of
the qualifications, fitness, character . . . of a practitioner of the healing arts . . . . *

This statutory provision provides for immunity from civil liability for expert consultants
and expert witnesses acting within the scope of their duties in evaluating and testifying
in cases before the Board. Should any problems arise in this area or if you are served a
lawsuit refated to your participation in this process, you should immediately contact
Board staff. Failure to do so may result in a default decision being taken against you.

- Section 306.2 of the regulations provides that the Board through the Attorney Generals
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Office shall provide legal representation under specified conditions. This section reads;

~ “If a person, not a regular employee of the board, is hired or is under contract to

provide expertise or to perform investigations for the Board of Chiropractic Examiners in
the evaluation of the conduct of a licensee or administration of a board examination,
and such person is named as a defendant in a civil action directly resulting from
opinions rendered, statements made, investigations conducted or testimony given, the
board shall provide for representation required to defend the defendant in that civil
action. The board shall not be liable for any judgment rendered against that person.
The Attorney General shall be utilized in those civil actions.”

CONFIDENTIALITY AND CONFLICT OF INTEREST

As an expert consultant to the Board, you must safeguard the confidentiality of the
records delivered to you for review and protect the identity of the patients, complainants -
and chiropractors involved. If you have prior knowledge of the-subject chiropractor or if
you feel you cannot be objective in your assessment for any other reason, please
immediately contact the Board representative who sent you the materials. You will be
given materials to review, including relevant patient records and investigative materials.
You are obligated not to divulge any information contained in these materials to other
parties. The obligation to preserve.confidentiality also extends to any assistant you may
utilize in the preparation of your report:You will be requwed to sign a confidentiality and
conflict of interest agreement form on each case you re\new

INVESTIGATIONS AND THE .ISCIPLINARY PROCESS

The Board is respon3|ble for mvestlgatlng and bnnglng d|SC|phnary action against the
professional licenses' Of chirgpractors suspected of violations of the Chiropractic
Initiative Act of California, the. Callforma Code of Regulations, and other applicable laws
and regulations

The Board's hearings a'ré_ conducted in accofdance with the Administrative Procedure
Act (Government Code § 11150 et seq.}. Its investigations are conducted pursuant to
Government Code sectlons 11180 though 11191,

The Board, through-;t_he Exe:r:._utwe Officer and investigative staff, identifies and takes
appropriate action against-chiropractors who commit unprofessional conduct, including
acts or omissions evidencing repeated negligence, gross negligence, or incompetence,
practicing under the influence of drugs or alcohol, practicing while mentally or physically
impaired affecting competence, fraudulently billing patients or health insurance
companies, clearly excessive treatment or use of diagnostic procedures, altering or
creating false records, sexual misconduct, criminal acts and other conduct that
endangers the health, welfare, or safety of the public.

The Board Members are not involved in the investigatory, expert review, or decision as
to whether an accusation should be filed.

Consequently, you should NEVER contact any Board Member regarding any aspect of
any case even after you have completed your opinion.




The purpose of the disciplinary process is not to punish as in the criminal justice system
but to protect California consumers by ensuring that quality chiropractic care is provided
by licensed chiropractors.

Standard investigations in quality of care cases include obtaining all relevant patient
records, conducting interviews with withesses, including the affected patient or patients,
and obtaining any additional information. In insurance fraud cases, billing records and
insurance claims are obtained. At times, information is found that goes far beyond the
original complaint. After the documentary and interview evidence is obtained, the case
is reviewed by the Board to determine if an evaluation by an expert consultant is
necessaty. If so, Board staff sends the case to an expert consultant who is qualified to
render an opinion as to whether a departure from the. standard of care occurred.

After the expert consultant submits his or her report the Board makes a determination if
the matter should be submitted to the Attorney General's Office to determine whether
sufficient evidence exists to file an accusatlon against the: subject chiropractor for
unprofessional conduct.

If it is determined that sufficient evidence e><:i"s;t§ an accusation is propared and served
upon the subject chiropractor, and he or she is glven the opportunity to contest the
charges. _

In a majority of cases, the case is settled between the parties. However, if the case is
not settled, a hearing is. held before an Administrative Law Judge (ALJ) of the Office of
Administrative Hearings. "The hearing -may- last-from one day to several weeks,
depending upon the complexity of the case and:the defense. Both sides may call expert
witnesses to support their views. ' This makes it incumbent upon the expert consultant to
ensure the utmost care is taken. when reviewing cases. The ALJ hears evidence
against and for the subject chiropractor-and renders a proposed written decision that is
submitted to the Board Members for adoption as'its decision in the matter. If the Board
members adopt the proposed decision, it becomes final: if the Board members do not
adopt the -proposed decision, the administrative record is ordered including the
transcript from. the hearing;“the exhibits, and other documents. The Board members
then decide the case themselves based upon the administrative record and the
disciplinary guidelines. The “Subject chiropractor may petition for reconsideration if
dissatisfied with the decision .or proceed to take a writ of mandate to the appropriate
Superior Court contesting the decision.

STAGES OF EXPERT REVIEW

A. Investigative Review

After the investigator assigned to a case has completed his or her investigation, the
case is reviewed by a Board reviewer who then makes a recommendation as to
whether or not a full expert evaluation is warranted. If the Executive Officer agrees
that an expert evaluation is necessary, that is where you come into the process.

You, the expert consultant at this point, will be contacted by the Board and will be
9




asked to review the case. Information will be provided to you that should be
sufficient for you to determine whether you will be able to devote the necessary time
to the matter and prepare an expert report in a timely manner. If you agree to
review the case, you will be provided with the case file that includes all necessary
documents, statements, and other evidence to render your opinion. Your review
should inciude an assessment of all relevant aspects of chiropractic care with strict
attention to information provided in the file. If you should require any other
information or something is not clear, you should contact the Board's
representative, and every effort will be made to provide you with the information
necessary.

You must remember that at this stage, the review is primarily concerned with
whether the facts as presented constitute unprofessional conduct. You are not
asked to be an advocate for the Board, the chiropractor, or the patient. Your
evaluation should be objective, well reasoned and impartial because it is the
primary factor in deciding whether the case-is submitted for disciplinary action.

The Board is not interested in using your services to advocdte a position, make an
example of a licensee or punish a licensee. The Board only wants you to provide
an objective evaluation so that it can determine.if public protec"fi‘on warrants the
filing of disciplinary charges. Your evaluation may also result in the“issuance of a
lesser enforcement action such a§ a C|tat|on

B. Hearing Testlmony

Once the case.is subm:tted for d|sclplmary acflon and an accusation is filed, you
may be called upon to provide expert testimony, should the case go to a hearing.
The majority of cases are settled before a hearing is held.

If a case is set for hearlng, the Deputy: Attorney General (DAG) assigned to
prosecute the case will meet with you, perhaps several times, to review your expert
opinion. You will be asked to educate the DAG in the detalls of your opinion and to
assist in the presentation of that opinion in the clearest and most concise manner
possible. You may also be asked to assist in reviewing the opinions of the opposing
experts and.in preparing cr.oss—examination questions for them.

During the hearing, you W|II be called as the Board’s expert witness to testify
concerning your opinion: -and the reasons for your opinion. You will be asked
questions by the DAG and by the subject chiropractor or his or her attorney if the
chiropractor is represented by counsel. The total time taken for your testimony at
the hearing varies with the complexity of the case. The subject chiropractor will
have been provided with copies of any written opinions you have submitted during
the mvestlgatlve stage of the case. You should always provide truthful testimony
even If it is contrary to the interests of the Board. You may also be asked to
evaluate the opinions expressed by respondent's expert at hearing because
oftentimes respondents’ experts fail to prepare a written opinion.
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REGULATION SECTION 317 “UNPROFESSIONAL CONDUCT”

The following are the primary laws that are used when an.expert consultant is
evaluating a case. However, you should be familiar as an expert in the field with
all applicable laws relating to the practice of chiropractic.

Section 317 referred to above under "Quality of Care” includes other acts that constitute
unprofessional conduct. This section reads:

The Board shall take action against any holder of a license who is guilty of
unprofessional conduct which has been brought to its attention, or whose license has
been procured by fraud or misrepresentation or Issued by mistake.

Unprofessional conduct includes, but is not limited to, tﬁ’eﬁtollowing:

(a)  Gross negligence;

(b}  Repeated negligent acts;

(c)  Incompetence; o :

(d)  The administration of treatment or the .use of diagnostic procedures which are
clearly excessive as determined by the customary practice and standards of the
local community of licensees;

(&)  Any conduct which has endangered or is likely to endanger the health, welfare,
or safety of the public;

(f) The administration to oneself; of any controlled substance, or the use of any
dangerous drug or alcoholic beverages to the extent or in a manner as to be
dangerous or II’IJUI‘IOUS 1o oneself -or to any other person or to the public, or to the
extent that the use impairs the ability of the person to conduct with safety to the
public the practtce authorized by the license;

()  Conviction of a critme whrch_lreﬂsubstantsatty related to the qualifications, functrons
or duties of a chiropractor;

(h)  Conviction "of any offense, whether telony or misdemeanor, mvolvmg moral
turpitude, drshonesty phys:eal violence or corruption. The board may inquire into
the circumstances: surroundlng the commission of the crime in order to fix the
degree of discipline or'to determine if such conviction was of an offense involving
moral turpitude, dishonesty, physical violence or corruption. A plea or verdict of
guilty, or a plea of nolo contendre is deemed to be a. conviction within the
meaning of the board's. disciplinary provisions, irrespective of a subsequent order
under the provisions of Section 1203.4 of the Penal Code. The board may order
a license to be suspended or revoked, or may decline to issue a license upon the
entering of a conviction or judgement in a criminal matter.

(i) The conviction of more than one misdemeanor or any felony involving the use,
consumption, or self-administration of any dangerous drug or aicoholrc beverage,
or any combination of those substances

)] The violation of any of the provisions of law regulating the drspensrng or

: administration of narcotics, dangerous drugs, or controlled substance;

(k)  The commission of any act involving moral turpitude, dishonesty, or corruption,
whether the act is committed in the course of the individual's activities as a
license holder, or otherwise;

(0 Knowingly making or signing any certificate or other document relating to the
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(m)

(0)
{s))

e}
(r)

(s)
)

(U)
(v)

(w)

)

practice of chiropractic which falsely represents the existence or nonexistence of
a state of facts;

Violating or attempting to violate, directly or indirectly, or assisting in or abetting
in the violation of, or conspiring to violate any provision or term of the Act or the
regulations adopted by the board thererunder:

Making or giving any false statement or information in connection with the
application for issuance of a license;

Impersonating .an applicant or acting as a proxy for an applicant in any
examination required by the board for the issuance of a license or certificate;

The use of advertising relating to chiropractic which violates section 17500 of the
Business and Professions Code;

The participation in any act of fraud or misrepresentation:

Except as may be required by law, the unauthorized disclosure of any
information about a patient revealed or discovered during the course of
examination or treatment; ' _ .

The employment or use of persons known as cappers or steerers to obtain
business; L ' '

The offering, delivering, receiving - or accepting of -any rebate, refund,
commission, preference, patronage, dividend, discount or other consideration as
compensation or inducement for referring patients to any person: -

Participation in information or referral bureaus which do not comply with section
317.1 of the regulations. .~ . o

Entering info an agreement to walye, abrogate; or rebate the deductible and/or
co-payment amounts of any.‘insurance. policy by :forgiving any or all of any
patient’s obligation for payment thereunder, when used as an advertising and/or
marketing procedure; unless the-insurer is hotified in writing of the fact of such
waiver, abrogation, rebate, or forgiveness in each such instance. (Subdivision
contains actual waiver Janguage) -

Not referring a patient to:a physician-and surgeon or other licensed heaith care
provider who can provide the appropriate.management of a patient's physical or

- mental condition, disease or injury within his or her scope of practice, if in the
‘course of a diagnostic evaluation a chiropractor detects an abnormality that

indicates that the patient has a physical or mental condition, disease, or injury
that is- not subject to appropriate management by chiropractic methods and
techniques. This subsection shall not appiy where the patient states that he or
she is already under the care of such other physician and surgeon or other
licensed health. care provider who is providing the appropriate management for
that physical or mental condition, disease, or injury within his or her scope of
practice. R

The offer, advertisement, or substitution of a spinal manipulation for vaccination.

TYPES OF EVALUATION

Because there are many possible violations of the laws governing the practice of
chiropractic, evaluations of cases vary with the subject matter of the possible
unprofessional conduct. Listed are the major kinds of evaluations you may be asked to
prepare.
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1. Quality of Care

These cases involve the quality of care rendered to a patient or patients. The
general question asked in this context is whether the subject chiropractor's
treatment of the patient constituted gross negligence, repeated acts of negligence,
or incompetence. Often, it is difficult to distinguish which of these definitions fits the
freatment rendered and sometimes, the conduct described exhibits both
incompetence and negligence or gross negligence for a given patient's treatment.

One departure from the standard of care is not considered unprofessional conduct
unless it is an extreme departure. Your evaluation ‘'should state whether in your
opinion it is negligence, repeated acts of -negligence, gross negligence or
incompetence. You may have situations where the subject’s conduct constituted
both negligence and incompetence. You should explairi-this in your report,

The determinations are often difficult to.make, but that is why"you are called upon to
render your expert opinion. With your knowledge of the standards of care within the
chiropractic community, especially in your area ofiexpertise, we are asking you to
render a professional opinion based upon your &ducation, knowledge, experience,
and training. '

2. Sexual Misconduct

Section 316 of t-h-_(_a_fegujlaiions prohibits certain sexual acts both on the premises of
a chiropractic business and with patients and other individuals. This section reads:

“(a) Every [icenéé@ayis re;s_i}iianaiple for";i::f;j‘e.conduct of employees or other persons
subject to his supervision-in his:place of ‘practice, and shall insure that all such
conduet in his place of practice conforivis to the law and to the regulations herein.

(b) Where a chiropractic-ficense is used in connection with any premises,
structure -or facility, no sexual acts.or erotic behavior involving patients, patrons or
customers; including, but hot necessarily limited to, sexual stimulation, masturbation
or prostitution, shall be permitted on said premises, structure or facility.

{(c) The commission:of any act of sexual abuse, sexual misconduct, or sexual
relations by a licensee with a patient, client, customer or employee is unprofessional
conduct and cause for disciplinary action. This conduct is substantially related to the
qualifications, functions, or duties of a chiropractic license. '

This section shall not apply to sexual contact between a licensed chiropractor and
his or her spouse or person in an equivalent domestic relationship when that
chiropractor provides professional treatment.”

In this area you are asked to assess, based upon the standard of care, whether a

chiropractor's relationship or conduct with a patient constitutes unprofessional
conduct based on California law and the facts presented in each case.
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In evaluating these cases, you are not asked to evaluate the CREDIBILITY of the
‘complaining witness or whether the alleged statements or actions actually occurred.

This will be determined at the hearing, if one is held. For purposes of your review,
you are to assume that the complainant’s account of the doctor's conduct is true.

While some actions clearly constitute sexual misconduct, there are cases in which
you will need to consider whether the conduct was appropriate because the doctor
used an acceptable diagnostic or treatment technique.

In these cases, your evaluation should address whether the diagnostic or treatment
technique is appropriate and whether the doctor used the diagnostic or treatment
technique in an appropriate manner with the patient.

Excessive Treatment Violations

California Code of Regulations Sectioir 317 states that the “administration of
treatment or the use of diagnostic. procedures which are clearly excessive as
determined by the customary practice:and standards of the-local community of
licensees...” In this type of case, you are asked toistate the standard of the local
communlty of licensees concerning the number~9f~ch|ropract|c visits necessary to
treat a certain condition and the kind and extent-of diagnostic procedures necessary
to diagnose the condition. Excesswe treatment may also constitute gross
negligence or repeated acts of negllgenqe The instrance industry does NOT set
the standard of care, therefore whether or: not an msurance company considered
treatment to be excessive: ;s wrelevant e

General Unprofessmnal Conduct

Section 317 st’ates that a chlropractor may be disciplined for unprofessional
conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct.
Any unprofessional conduct which is not set forth as such in the Chiropractic
Initiative: Act, governing regulations, or other statutes covering the practice is
referred to as “general unprofessional conduct.” General unprofessional conduct
reflects conduet which demonstrates an unfitness to practice chiropractic that does
not fit into other Categorles

[n a case entailing ethlcal violations, you are asked to set forth the standard of
conduct for a chiropractor in the circumstances described, and perhaps the
underlying ethical code, and then you are asked to describe in what manner the
subject chiropractor violated that standard.
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Section V
THE OPINION ITSELF

There are Sample Expert Reports appended to this booklet at Section VI. Please refer
to those when writing your report, but remember they are guidelines only, and your
case and the contents of your report will necessarily differ.

A. Contents

Your expert report should contain:

1)

An accurate listing of the records ar[d other documents sent to you -for
review. Additionally, all of the documents prewded for your review will be
stamped with a sequential number( Bates Stamiped.) For example, if you
receive a five-page investigation report and 50 pages of patient records,
each one will contain a page humber stamped at the bottom of the page
starting from 1 to 55. You should refer to these numbers whenever you
reference a document in your evaluation. This will assist the. DAG who will
later review your report. It will also ensure that your testimony before an
administrative law judge will be organized and time-efficient.

The substance of the opinion, which should consist of the following for
each patlent |fthere is more than one patlent

a. Do a summary'of the patlents case, including relevant patient history
and - presentlng complaint;.. Descrlbe the subject chiropractor's
treatment, and any Subsequent treatment. Summarize the facts of the

' treatment and the flndlngs

b. State the standard of care for the treatment of such a patient.
Remember to state. the standard of care for the community of

- chiropractors, notjust the way in which you personally would treat such

~apatient. The standard reflects what a reasonable chiropractor would
do-under the circumstances.

c. Specifically describe any departures from the standard of care and
explain why. Each finding of a departure from the standard of care
should be specifically described.

d. State your opinion as to whether the overall care of this patient
constitutes no departure, a departure, an extreme departure, a lack of
knowledge or ability, excessive treatment, excessive use of diagnostic
procedures, sexual misconduct, and so on, or any combination. You
must also state the basis for each opinion.
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B. Violation vs. Mitigation

In writing your report, you are asked to summarize the treatment rendered and the
findings of the subject chiropractor. In preparing your summary, you may have
identified certain factors that could have hampered accurate treatment. Please
remember that it is your obligation to state the standard of care and the departure
therefrom.

Mitigation is defined as an abatement or diminution of penalty or punishment
imposed by law. Although there are instances where mitigating circumstances are
relevant to the imposition of any penalty, those factors will be considered by the trier
of fact. Therefore, you are asked to refrain from commenting whether the subject
chiropractor should of should not be punished because of certain mitigating or
aggravating factors.

The actual discipline to be imposed on the chiropractor is the province of the trier of
fact, and you are not expected to prescrlbe or recommend - any discipline in the
case. : -

C. Injury Is Not Essential

The primary focus in an expert re\new is whether there has been a departure from
the standard of care of chrropractrc not .whether:the patient has been injured.
Although the potential.for injury because of the violation of the standard of care may
be relevant to a ‘determination of the degree of departure, actual injury is not
required to establish unprofessmnal ‘conduct.  Also, just because there was no
injury does not mean there was ng: departure from the standard of care.
Conversely, injury to a patrent |n and of |tse|f may not constitute violation of the
standard of care. L S

D. Evaluation and C‘red:i,bility-

In many cases, the significant facts will not be in dispute. However in some cases,
(such as sexual misconduct or allegation of assault) significant facts may be
disputed. For example, the patient may state that something happened, while the
subject may deny that it occurred. In those cases, your opinion should not include
~ an assessment asto:the subject and witnesses credibility, but if you render an
opinion as to whether certain conduct constituted unprofessional conduct you
should state in your report whose statement you relied to reach that conclusion.

E. Assess the Standard of Care as of the Time of the Violation.

The standard of care of chiropractic is constantly evolving, and so it is particularly
lmportant to be cognizant of the time that the violation occurred and assess the
case in terms of the standard of care AT THAT TIME.

This does not mean, however, that if you were not in practice at the time of the
violation, you are disqualified as an expert consultant. If you are aware of the
standards at the time the violation occurred through your education, training and
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experience, you may render an opinion on the case.
F. Objectivity

In performing your review, you should maintain objectivity, and view the assigned
case without regard to any other legal activity that may surround it. In specific, you
should ignore the existence, non-existence or magnitude of any civil judgments or-
settlements involving the case. Since you may not be reviewing the same
documents that were used to support or refute a civil case, no attention should be
paid to any past adjudicatory history, The expert consultant should focus on the
patient records and other case records, not on the reports, depositions or other
testimony of other expert witnesses. However; . you may review deposition
testimony of patients or non-expert withesses. -

Section s

COMPENSATION

The Board staff will provide you with a form entitled “Expert Chiropractic Consultant
Statement of Services” and a form entitled “Payee Data Record” for use in billing for
services which you render to the Board as an expert consultant. You will be asked to fill
out the Statement of Services form COMPLETELY for each case that you review and
you may be required to fill out more than one Statement of Services form during the
course of a case. Failure to fill out the form completely wrll delay your compensation.
The Payee Data Record is: orlly reqwred to be compfeted annua!ly

A. Initial Evaluatlon
You will be compensated at the rate of $100 per hour for your evaluation and expert
report, Please record the hours worked on ‘the case for each DAY for your eventual
b:lltng .
The Board keeps its aooounts by Flscal Year, which begins July 1 through June 30.
Please do not submit bills for two Fiscal Years on one form. Instead, use a
separate form for each Flsc_:_al Year.

B. Consultation with Deputy Attorney General
This includes any consultation, in person or by telephone, before the case is filed,
during the pendency of the action, or in preparation for hearing. You will be
compensated at the rate of $100 per hour.

C. Testimony at Hearing

You will be compensated at the rate of $600 for a half day of testimony and $1200
for a full day of testimony.

17




D. Miscellaneous Expenses

Expenses incurred in fulfilling the various requests may be itemized on a separate
sheet of paper. Mileage and parking can be charged in connection with testimony
at hearings. All expenses incurred in this category must be accompanied by a
receipt, excluding mileage. In the event your testimony requires an overnight stay,
the Board will make the appropriate arrangements for you.

Section VI

SAMPLE EXPERT OPINION(S)

The attached expert consultant report samples are what the Board expects from your
expert review. :

These are provided for purposes of reference as to format and expression only, and in
no way reflects the decisions or opinions of the Board with reference to any of the fact
situations cited. You may, in fact agree or drsagree with;-or have no oprnlons about the
opinion in substance. SO

TERMS TO BE AVOIDED IN REPORTS’-?

Guilt or Innocence: The expert consultant's role is to determine whether, and in what
manner, a chiropractor's actlans depart from the standard ot care, or demonstrate a lack
of knowledge or abrilty

Judgmental or subjectlve comments Your report shouid -objectively establish what
behavior was expected and how the' chrropractor failed to meet the expectation, Avord
terms such as “this guy is clearly incompetent” or “no-one in his right mind would do...

Malpractice: Malpractice -is a term which applies to civil law (i.e., suits between
individuals). - The Board functions under administrative law, and its cases deal with
unprofessional conduct. Also, the expert consultant should not let any information
regarding malpractice filings, settlements or judgments affect their review of a case.
The standards of evrdence and proof for civil cases are different than for administrative -
cases.

Penalties: It is not the role of the expert consultant to propose a penalty. This will be
determined at hearing, based on detailed guidelines adopted by the Board and utilized
by Administrative Law Judges.

Personalized comments: Avoid characterizing the actions of the chiropractor in

personal terms: “She was rude and unprofessional to the patient.” Instead, describe
what the expected standard was, and how the chiropractor deviated from the standard.
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Section VIII

SERVING AS AN EXPERT WITNESS

A. EXPERT WITNESS

You have been asked to testify at an administrative hearing against a chiropractor.
You will be an expert witness. What this means is that because of your
background, training and experience you can express opinions and make
evaluations that a layperson could not make. s

Prior to the hearing date, you will be contacted by the Deputy Attorney General
(DAG) assigned to represent the Board and to'present our case at the hearing. The
DAG may arrange to meet with you to review the case, your written expert opinion,
your qualifications to serve as an expert, and what you can expect at the hearing.
The DAG also may ask you to review expert opinions provided by the respondent
chiropractor or his or her attorney in the discovery phase of the case.

Discovery is when each side provides the other with all documents and other
exhibits it will use, as well as the names of any witnesses it intends to call.

If the case is unusually complex or involves voluminous records, you may have to
meet with the DAG more than once prior to the hearing.

B. THE HEARING

The hearing afforded a chiropragtor who is:charged by the Board, is known as an
“administrative hearing,” and is conducted under the Administrative Procedure Act
(APA). While an APA hearing has some things in common with a criminal trial, it
also has numerous differences. In general, APA hearings are less formal than
trials. " Fhe hearing will-be condugcted by an Administrative Law Judge (ALJ) who
works for-an independent state agency, not for the Board. No jury is used in APA
hearings. The attorneys (or the subject chiropractor, if he or she represents him or
herself) can ask questions of witnesses for both sides (direct and cross-
examination). The ALJ.also may choose to ask a witness questions to clarify
specific points. '

As with a trial, the burden of proving the case rests with the Board, which brings the
accusation against the subject chiropractor on behalf of the Board's Executive
Officer who is the Complainant in these cases. In an APA hearing, the standard of
proof that the Board must meet when an accusation is filed against a chiropractor is
“clear and convincing evidence to a reasonable certainty”  The standard that is
used when a statement of issues (filed against an applicant) or citation is appealed
is “preponderance of the evidence.”

As with criminal ftrials, the Board presents its charges against the subject
chiropractor first. The chiropractor or attorney can cross-examine each witness.

19




Then the chiropractor presents his or her defense, and the Board (DAG) has the
opportunity to cross-examine. Each side has the opportunity to give an opening
statement describing what they intend to prove and a closing statement
summarizing what they have attempted to prove.

C. YOUR TESTIMONY

Before you can give evidence, you must establish your expertise at the hearing.
This is done by the DAG asking you questions about your qualifications. This
process is known as voir dire. You may be asked about the following, or about
other matters relating to your qualifications:

1. Your license status and history. _

2. Your education, chiropractic education. and training.

3. Your experience. -

4. Any private board certification or board eligibility you have achieved.

5. The extent of your experience as it relates to the types of chiropractic care
or treatment at issue in this case. R

6. Your professional affiliations, memberships, staff appointments and other
associations. '

7. Your publications. .. ERAI R

8. Any other information that could sheg light on your qualifications to be

considered an expert. .

9. You probably will bé*ii:{a'skéaz"%whe_ther yéﬁ?jf-know or have any kind of
business or professionalrelationship with the'subject chiropractor.

During direct and cross-examination, you probably: will be asked questions about
the documents and other *exhibits” you reviewed as you prepared your expert
opinion report. You-should.be prepared to-identify any publications or resources you
referred to as part of your review. You alsg'may be asked to describe the kinds and
extent of experience you have in performing the chiropractic procedures or
treatments involved in the case, '

It is extremely important that you be able to describe what is the standard of care in
the chiropractic community for the type of procedure involved in the case. The term
“standard of practice” or "standard of care” is set by the community of licensed
chiropractors based upon their training, education and experience. This standard
may change over time with new advancements in chiropractic. It will be necessary
for you, as an expert witness, to articulate what the current acceptable standard is
in chiropractic for various diagnosis and treatment procedures. Focus on what the
standard is. Also, use lay terms whenever possible, and explain unavoidable
technical terms and acronyms.

Focus on how the treatment in a particular case departed from the standard of care.

You also may need to address a charge of incompetence based on use of
outmoded procedures. In some instances, you may be faced with a lack or
inadequacy of patient records upon which to assess the quality of the case the
patient received. Your testimony may consist of pointing out that based on the
patient chart, it is not possible to determine what tests, if any were ordered, what
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instructions were given the patient, what in-office procedures were done, etc. You
could be asked to explain the standard of care as lt relates to documenting such
information in the patient record.

Be prepared to discuss the degree to which the treatment departed from the
standard of care. Was the treatment a departure or an extreme departure? For
more information on this, see the Guidelines For Expert Consultants in Section IV.

Very often, the other side will attempt to discredit you, belittle your qualrﬂcanons or
use other technlques to raise doubts about your testimony.

You should make every effort to remain objective and detached. Try not to become
defensive or to lose your professional demeanor. - Your role is as a teacher, not as
an advocate for the Board. :

D. AFTER THE HEARING CONCLUDES

When the hearing is completed, the Al will take the case under submission. He or
she has 30 days to prepare a proposed decision (PD). The PD:is sent to the Board,
which then has 100 days to decide whetherto acceptthe PD, reject it and substitute
its own decision in the case, or modify and adopt the decision.
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