; BOARD of G State of California
g CH IROPRACTIC ralinel Edmund G, Brown Jr, Governor
% FXAMINERS
: STATE OF eALIFQAHIA
NOTICE OF PUBLIC MEETING
February 12, 2015
8:00 a.m.
Palmer College of Chiropractic West Campus
: 90 E. Tasman Drive
San Jose, CA 95134
(408) 944.6000
AGENDA

1. OPEN SESS!ON CaII to Order & Establishment of a Quorum :
Sergio Azzolino, D.C., Chalr
Heather Dehn, D.C., Vlce Chair
Julie Elginer, Dr.PH, Secretary
Dionne McCIain D.C.

" John Roza Jr., D.C.

Corey chhtman, D.C.
Frank Ruffino

2, Pledge of Allegiance

3. Chair’s Report
2014 Year-End Summary of BCE Accomplishments

4, Welcome Presentation and Introduction from William Meeker, DC, MPH, Pre5|dent Palmer
- College of Chiropractic West Campus

5. Approval of Minutes
September 25, 2014
October 28, 2014
January 27, 2015

6. = Executive Officer’'s Report
A. Administration
B. Budget
C. Licensing
D. Enforcement

7. Ratification of Approved License Applications

8. Ratification of Approved Continuing Education Providers

T (ge6) 263-5355 Board of Chiropractic Examiners
F (16} 327-0019 got P Screet, Suite tyzA
TT/TDD {800} 735-2929 Sacramenta, California 95814
Consumer Complaint Hotline www . chiro.ca.gav
(866} 543-1311 |
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10.

11.

12.

13.

14,

15.

16.

17.

18.
19.

Ratification of Denied License Applications in Which the Applicants Did Not Request a
Hearing

BCE Licensing, Continuing Education and Public Relations Committee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public
Relations Committee meeting agendas.

BCE Government Affairs Committee Meeting Update —
Board may fake action on any item on the attached Government Affairs Committee meeting
agenda. :

BCE Enforcement Committee Meeting Update —
Board may take action on any item on the attached Enforcement Affairs Committee meeting

~agenda.

Updates on Proposed Regulations
A. Licensing Application and Continuing Education Exemptlons Title 16, CCR §§ 321 & 364
B. Sponsored Free Health Care Events, Title 16, CCR §§ 309, 309.1, 309.2, 309.3, & 309.4

Public Comment for Items Not on the Agenda

Note: The Board may not discuss or take action on any matter raised during this public comment
section that is not included on this agenda, except to decide whether to place the matter on the
agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public comment is
encouraged; however, if ime constraints mandate, comments may be limited at the discretion of
the Chair.

Hearings Re: Petition for Reinstatement of Revoked License (Time Certain 12:00 P.M.)
A. Bruce Ankrom
B. Dmitriy Sklyut

Hearing Re: Petition for Reduction of Penalty
A. Ali-Duy Nguyen, D.C. —DC 18151

Closed Session
The Board wifl meet in Closed Session to:
A. Deliberate on Disciplinary Decisions and Petlttons Pursuant to California Government Code
Section 11126(c){(3)
B. Receive Advice from Legal Counsel Pursuant to California Government Code Section
11126(e) Regarding:
1} Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of
Chiropractic Examiners, Cal.Ct.App.(1* app. Dist.), Case No. A142454
2) Hugh Lubkin, D.C. v. Board of Chiropractic Examiners
Workers' Compensation Case No, ADJ7361379

OPEN SESSION: Announcements Regarding Closed Session

Adjournment

T T
Meelings of the Board of Chiropractic Examiners are open to the public except when spacifically noticed otherwise in accordance with the
Open Mesting Act. Public comments will be taken on agenda items at the fime the specific ilem is raised. The Board may take action on any
item listed on the agenda, unless listed as informational only. All times are approximate and subject to changs, unless noticed as “Time
Certain,” Agenda items may be taken cut of order to accemmodate speakers and to maintain a quorum, The meeting may be cancelled

without notice. For verification of the meating, call (916) 263-5355 or access the Board's Web Site at www.chiro.ca.gov.

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or
‘modification in order to pariiclpate in the meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext, 5363 or e-maif
marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 1424, Sacramento, CA
95814. Providing your request at least five (5) business days before lhe meeting will help to ensure availability of the requested
accommodation.

- ]
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i CH IRQOPRACTIC %Y Edmund G. Brown Jr., Governor
Y XAMINERS

5 STAYE 0F CALIFORIA

NOTICE OF PUBLIC MEETING

February 12, 2015
8:00 a.m.
Palmer College of Chiropractic- West Campus
80 E. Tasman Drive
San Jose, CA 95134
(408) 944-6000

AGENDA

1. OPEN SESSION Call to Order & Establishment of a Quorum
Sergio Azzolino, D.C., Chair :
Heather Dehn, D.C., Vlce Chair
Julie Elginer, Dr PH, Secretary
-Dionneé McClain, D. C
John Roza Jr., D.C.
Corey Li‘chtman, D.C.
Frank Ruffino

2. Pledge of Allegiance

3. Chalr s Report
- 2014 Year-End Summary of BCE Accompltshments

4, Weicome Presentation and Introduction from William Meeker, DC, MPH President Palmer
College of Chlropractlc West Campus ;

5. Approval of Mmutes
September 25, 2014
October 28, 2014
January 27, 2015

6. Executive Officer's Report
A. Administration
B. Budget
C. Licensing
D. Enforcement

7. Ratification of Approved License Applications

8. Ratification of Approved Continuing Education Providers

T {9t6) 263-5355 | Board of Chiropractic Examiners
F (g16) 327-003g ' gor P Street, Suite 142A
TE/TDD (800) 735-2029 Sacramento, California 95814
Consumer Complaint Hatline l www.chiro.ca.gov
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9. Ratification of Denied License Applications in Which the Applicants Did Not Request a
Hearing '

10. BCE Licensing, Continuing Education and Public Relations Committee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public
Relations Commlﬁee meeting agendas

11. BCE Government Affairs Committee Meeting Update —
Board may take action on any item on the attached Government Affairs Committee meeting
agenda.

12, BCE Enforcement Committee Meeting Update — , ;
Board may take action on any item on-the attached Enforcement Affairs Commiitee meeting
agenda.

13, Updates on Proposed Regulations
A. Licensing Application and Continuing Education Exemptions Title 16, CCR §§ 321 & 364
B. Sponsored Free Health Care Events, Title 16, CCR §§ 309, 309.1, 309.2, 309.3, & 309.4

14, Public Comment for ltems Not on the Agenda
Note: The Board may not discuss or take action on any matter raised during thls public comment
section that is not included on this agenda, except to decide whether to place the matter on the
agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public comment is
encouraged however, if time constraints mandate, comments may be limited at the discretion of
the Chair.

15. Hearings Re: Petition for Reinstatement of Revoked License (Time Certain 12:00 P.M.)
A. Bruce Ankrom
B. Dmitriy Sklyut

16. Hearing Re: Petition for Reduction of Penalty
A. Ali-Duy Nguyen, D.C.,.—DC 18151

17, Closed Session
The Board will meet in Closed Session to:
A. Deliberate on Disciplinary Decisions and Petitions Pursuant to California Government Code
Section 11126{c)(3)
B. Receive Advice from Legal Counsel Pursuant to California Government Code Section
11126(e) Regarding: _
1) Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of
Chiropractic Examiners, Cal.Ct.App.(1* app. Dist.), Case No. A142454
2) Hugh Lubkin, D.C. v. Board of Chiropractic Examiners
Workers' Compensatlon Case No. ADJ7361379

18. OPEN SESSION: Announcements Regarding Closed Session
19. Adjournment
e —————————— A — et ——

Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the
Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board may lake action on any
itern listed on the agenda, unless fisted as informational only. Al times are approximate and subject to change, unless noticad as “Time
Certain." Agenda ilems may be taken out of order to accommodate speakers and to maintain a quorum. The meeting may be cancellad
without notice. For verification of the meeting, call (916) 263-5355 or access the Board's YWeb Site ai www.chiro.ca.gov.

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accornmodation or
modification in order o participate in the meeting may make a raquest by contacting Marlene Valencia al (916) 263-5355 ext, 5363 of e-mail
marlene.valencia@dca.ca.gov or send & written request to the Board of Chiropractic Examiners, 901 P Street, Suile 142A, Sacramento, CA
95814. Providing your request at least five (5) business days before the meeling will help to ensure availability of the requested
accommodation. )

o ———————_————— A - —
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{ Boarp of State of California
% Cﬁ IROPRACTIC Edmund G, Brown Jr,, Governor
‘5; EXAM INERS
g FTATE 0F TALIFORNIL
BOARD OF CHIROPRACTIC EXAMINERS
TELECONFERENCE PUBLIC SESSION MINUTES
September 25, 2014
901 P Street, Suite 142A
Sacramento, CA 95814
Teleconference Meeting Locations
Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A 4616 El Camino Ave #B.
San Francisco, CA 94109 Sacramento, CA 95821
{415} 563-3800 (916) 488-0202

Frank Ruffino .
700 East Naples Court
Chula Vista, CA 91911
{619) 2%5—1415

Board Members Present

Sergio Azzolino D.C., Chair
Heather Dehn, D.C., Vice G
Julie Elginer, Dr.PH, S
Frank Ruffino &

Staff Present

jdge, Atiorne
, Staff Service

Call to Orde

Dr. Azzolino der at 12:10 p.m
Roll Call
Dr. Elginer called the uorim was established.

Closed Session .
The Board went into CloSed Session to receive advice from legal counsel regarding the matter of Anthony
T. Johnson v. California State Board of Chiropractic Examiners, Cal.Sup.Ct. Los Angeles Co., Case No.
BS144229 at 12:12 pm.

Open Session
The Board went into Open Session at 12:18 p.m. to take public comment and adjourn the meeting.

T {g16) 263-5355 Board of'Chiropractic Lraminers

E
F {gr6) y27-0039 I guat P Street, Suite tqz4A
TT/TDD (800} 735-2020 | Sacramento, California o581
Consumer Complaint Hotline % www.chiro.ca.gov

(866) 5431311
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Public Comment for Items Not on the Agenda
None

Adjournment
Dr. Azzolino adjourned the meeting at 12:20 pm.
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STATE OF CALIFDARLA

BOARD OF CHIROPRACTIC EXAMINERS
PUBL.IC SESSION MINUTES
October 28, 2014
State of California
San Diego State Building
1350 Front Street, Suite B109
San Diego, CA 92101

Board Members Present
Sergio Azzolino D.C., Chair
Heather Dehn, D.C., Vice Chair
Julie Elginer, Dr.PH, Secretary
Dionne McClain, D.C. :
John Roza, Jr., D.C.

Corey Lichtman, D.C.

Frank Ruffino

Staff Present
Robert Puleo, Executive Officer
Kristy Schieldge, Attorney |l

Linda Shaw, Staff Services M

anager |
Sandra Walker, Staff Service$:Mat

Call to Order
Dr. Azzolino ca

Pledge of Allegiance
Mr. Ruffino led t ledge of Allegiance.

Chair’s Report

. Dr. Azzolino spoke on the Board’s implementation of the strategic plan. He reported on the Board's
outreach efforts to stakeholders through a Chiropractic Summit held in San Francisco in which various
chiropractic college representatives and chiropractors shared their ideas relating to the Chiropractic
Initiative Act. Dr. Azzolino requested the chiropractic colleges and the California Chiropractic Association
(CCA) to inform students and licensees that the Fall 2014 newsletter is now available on the Board’s
website. He reported that the California Law and Professional Practice Examination-has been updated
and will go into production on October 31, 2015. The fully redeveloped examination will go into production

T (518) 263-5355 | Board ofChi'ropractic Examiners
F (9:6) 327-0039 gor P Street, Suite 1424
TT/TOD (Bao) 735-2029 ! Sacramente, California 95814
Consumer Complaint Hotline | www.chiro.ca.gov
(866) 5431301 |
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in the spring of 2015. Dr, Azzolino thanked the subject matter experts and DCA's Office of Professional
Examination Services for their involvement.

The Board moved to Agenda ltem 10 — Welcome Presentation from San Diego Senator Marty Block.

Welcome Presentation from San Diego Senator Marty Block
Dr. Azzolino and Mr. Ruffino welcomed Senator Marty Block to the Board mesting. Senator Block

welcomed the Board to San Diego and also commended the Board on their oversight and consumer
protection achievements for the Chiropractic Profession.

Mr. Fiuffmo introduced and thanked Alberto Velasquez, Field Representati om A"ssembly Member
- Lorena Gonzalez' office, for attending the Board meeting.

Approval of Minutes

MOTION: MR. RUFFINO MOVED TO APPROVE THE JUL:}’A'{ 2014 MENUTES W[
FOLLOWING AMENDMENT ON PAGE 5: INSERT THE PHRASE, “AND WELCOM
HIS ASSEMBLY DISTRICT AND...” FOLLOWING THE HRASE, “ASSEMBLY MEMB
OF HAYWARD CAME FOF{WARD” L

SECOND: DR, DEHN SECONDED THE MOTION
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGIN
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR:RUFFINO-AYE)

MOTION: CARRIED

E BOARD TO
BiLL QUIRK

AYE, DR. MCCLAIN-AYE,

MOTION: DR. DEHN MOVED TO APPROVE THE MINU
SEPTEMBER 25, 2014 TELECONFERENCE BOARD ME
SECOND DR. ELGINER SECQNDED THE MOTION

OF THE JUNE 26, 2014 AND THE

DR. ROZA—AYE DR. LI
MOTION: CARRIED

. here ang
indicated that Ms. Shaw.and Dr. Elginer have assisted him in working with the Department of Consumer
Affairs (DCA) Budget Office ta develop a plan for repayment of the loan,

Dr. Elginer provided clar tion on possible scenarios to repay the loan for the Arbuckle case. The Board
had to borrow 3 million déliars from the Bureau of Automotive Repair (BAR). One of the scenarios under
consideration is an initial payment of 1 million dollars and approximately 200 thousand dollars a year
thereafter for 10 years. Mr. Puleo added that the Board has been very frugal with the budget to prepare for
repayment of this loan. Dr. Elginer also stated that a repayment recommendation wiil be brought to the
Board for approval at a future Board meeting and a Memorandum of Understanding will be drafted
between the BAR and the Board detailing the repayment plan. Mr. Puleo thanked DCA for their
understanding and flexibility.
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Mr. Puleo summarized the Board's licensing trends. He provided information regarding chiropractic
college enroliment from 1995 to 2013 and licensee population provided by the Federation of Chiropractic
Licensing Boards. Dr. Azzolino requested school enroliment trends from other health care Boards.

Mr. Puleo reported on the enforcement statistics. Mr. Puleo announced, with the help of Ms, Shaw and
Ms. Lauziere, the Board held a Health Care Executive Officers Council (Council) meeting and it was very
well received by the other Board and Bureau Executive Officers. He also stated that the Council will meet
quarterly, but the group decided to meet more frequently at the onset to share ideas such as training for
Executive Officers. He also indicated that Christine Lally, Deputy Director, Board and Bureau Relations
and Brian Clifford, Manager, DCA Division of Legislative and Regulatory Review, also participated in the
meeting.

Mr. Ruffino congratulated Mr. Puleo on getting the council together
for taking a leadership position across all healthcare Boards.

Mr. Puleo acknowledged and thanked Ms. Walker for a job
Department of insurance workshop on fraud investigatio

Mr. Puleo advised that consumer satisfaction surveysare
an electronic link. ' :

Mr. Puleo announced that a new enforcemea
Unit.

Ratification of Approved Lic&F

MOTION: DR. DEHN@M; VED TO
SECOND: DR. MCCLAIN'SEC
VOTE: 7-0 { DR. AZZOLINO

DR. ROZA-AYE,.BR..LICHT

MOTION: DR. DE_!:';N,MOVED TO RATIFY THE APPROVED CONTINUING EDUCATION |
PROVIDERS

SECOND: DR. ELGINER-SECONDED THE MOTION

Mr. Puleo stated that there is no additional information to provide on continuing education providers.

VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE,

DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

MOTION: CARRIED ,

The Board ratified the attached list of approved continuing education providers incorporated herein
. (Attachment B).
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Ratification of Denied License Applications In Which the Applicants Did Not Request a Hearing
There were no denied license applications.

Discussion Regarding Possible Changes to the Chiropractic Initiative Act

Dr. Azzolino spoke on the possibility of changes to the Chiropractic Initiative Act (Act) and the information
gathering meeting held with Dr. Dehn, representatives from chiropractic colleges, associations and
individual chiropractors. Dr. Azzolino would like to establish advisory committees, one for education and
the other for scope of practice, to further explore possible changes to the Act and the regulations.

MOTION: DR. AZZOLINO MOVED TO ESTABLISH COMMITTEES, ONE FOR EDUCATION THE
OTHER FOR SCOPE OF PRACTICE, TO EXPLORE THE NEED FOR CHANGES TO THE ACT AND
REGULATIONS IN ORDER TO MOVE THE PRACTICE OF CHIROPRACTIC FORWARD.

Ms. Schieldge advised that formally establishing a committee of more than 2 p. '_,’sons would require the
meeting to be publicly noticed pursuant to the Open Meetmg : U

Dr. Azzolino withdrew his motion.

MOTION: DR. AZZOLINO MOVED TO CREATE TWO
MORE THAN TWO BOARD MEMBERS, FOR EDUCATION Al
EXPLORE POSSIBLE CHANGES TO THE ACT AND THE RE
COMMITTEE WILL REPORT BACK TO THE.-APPROPRIATE col
OR LICENSING AND CONTINUING EDUCATION COMMITTEES)
SECOND: DR. DEHN SECONDED THE MOTIO

COPE'OF PRACTICE, 'To
TIONS. EACH ADVISORY
NTTEE (GOVERNMENT AFFAIRS

Dr. McClain inquired about the topics in questlon that the cc ’mtttees need o discuss. Dr. Azzolino
commented that the Schools have concerns with the prescrtptlve ou’r[y requirements in the Act and the
regulations. Dr. Dehn clarified? urpose of thesé committees are to gather information to be
brought back to the full Board for cc ration. Dr. Elglner recommended that the Chair and Vice Cha|r

DR. ROZA—AYE DFIWLICHTMA E

MR. RUFFIIG'O -AYE)
MOTION: CARRIED

3

BCE Llcensmg, Contmumg Educatlon d Publlc Relations Committee Meetings Update

Dr. Dehn reported that the Licensing, Conttnumg Education and Public Relations Committee is awaiting
the Meta-AnaEysm report which wolld determine equivalence of the educational standards between
international and U, S chsropractlc polleges Dr. Dehn stated that the Committee is Eooklng to revise the
Continuing Education (CE) regulations to give the Board authority to audit CE courses in order to ensure
consumer protection. The Committee is developing outreach publications and the first pubtication will be a
Consumer Guide to ChII‘OpraCtIC Services. She also stated that the Board’s Strategic Plan will be posted
on the website soon. Dr. Azzolino suggested that the Board should request chiropractic colleges and
continuing education providers to post the Board's website and social media links on their websites. Dr.
Stenzler, CCA, requested clarification on approval of continuing education courses. Dr. Dehn advised that
the Board is just beginning to explore this area and has not made any decisions on changes to the current
continuing education requirements. Dr. Azzolino would like the Board to interact with CCA to provide -
valuable information to licensees.

BCE Government Affairs Committee Meeting Update
Dr. Elginer thanked Mr. Ruffino for delivering the Committee update at the last Board mesting in her
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absence. Dr. Elginer provided a summary of legislative bills and the Board's position that were taken this
legistative year. Dr. Elginer brought to the Board's attention AB 2720 (Ting), which requires meeting
agendas to be available at all teleconference meeting locations. This bill also requires all votes at
teleconference meetings to be made by roll call and each member’s vote formally recorded in the minutes.
Ms. Schieldge pointed out that for AB 2143 (Williams) includes a legislative declaration regarding the need
for having chiropractic perform commercial drivers examinations to address healthcare shortages. Ms.
Schieldge discussed procedural changes and challenges the Board will face as a result of AB 2396
{Bonta} when processing license applications. Dr. Elginer provided a brief overview of the Committee's
progress on Action items in the Strategic plan and hlghllghted the proposed Board Member Mentorship
Program.

1S COMMITTEE, MOVED

MOTION: DR. ELGINER, ON BEHALF OF THE GOVERNMENT A}
.OARD!NG MANUAL

TO APPROVE THE CONTENTS OF THE NEW BOARD MEMBERb
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR, ELGImj:.R AYE,
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR, RUFFINO AYE)} .-,
MOTION: CARRIED -
MOTION: DR. ELGINER ON BEHALF OF THE GOVERNM TOVES TO
APPROVE THE BOARD MEMBER MENTORSHIP PROGR

VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGI ER
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO -AYE)
MOTION: CAHF{IED

-AYE, DR. MCCLAIN-AYE,

BCE Enforcement Committee Meetings U da :

Dr. Azzolino reported on the items discussed a‘t_‘the E ment Compmitiee Meeting.

The Committee is working on pOSSIb|e changes to,the Jangua -California Code of Regulations
Section 318-Patient Hecord 50 rewewmg e qualifications, criteria and

Initiate a Rulemaking to nd Title 16 CCR Sections 321 and 364 (Licensing Application and
Continuing Education Exemptions)

Discussion and Possible Action to Initiate a Rulemaking to Amend Title 16, CCR Sections 321
and 364 (Licensing Application and Continuing Education Exemptions)

Ms. Schieldge summarized revisions to the licensing application, the social security number/ tax
identification number, military questions, conviction questions in regards to expungements and the
disclosure notice at the end of the application.
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MOTION: DR. AZZOLINO MOVED TO PROCEED WITH THE RULEMAKING PROCESS TO
AMEND TITLE 16, CCR SECTIONS 321 AND 364 (Licensing Application and Continuing
Education Exemptions)

SECOND: DR. ELGINER SECONDED

VOTE: 7-0 (DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE,
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

MOTION: CARRIED

The Board moved to Agenda 17- Public Comment for Items Not on the Agenda

Pubtic Comment for items Not on the Agenda :
Dr. Stenzler, CCA, inquired about the status of the high school physica ,_xam letter.

Proposed 2015 Board Meetmg Schedule

The Board selected the following tentative dates for future boa?d' eettngs
~January 27, 2015 — Sacramento

April 16, 2015 — Southern California

July 30, 2015 — San Francisco California

October 27, 2015 ~ Southern California

MOTION: DR. ELGINER MOVED TO APPROVE THE 2015 BOARD MEETING SCHEDULE
SECOND: MR. RUFFINO SECONDED THE:. MOTION
VOTE: 7-0 { DR. AZZOLINO-AYE, DR. DEHN'AYE DR. ELGINER- '
.DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

MOTION: CARRIED

DR. MCCLAIN-AYE,

mat:on/Modi?"

Heatings Re: Petition for Ea

‘of California in the following hearing:

appearad on beha]f of the péc‘ipl"ﬁ'of the S ,\
A. Richard A. Warner | &
Closed Session -
Fallowing oral testlmonles the Board went into Closed Session for deliberation and determinations

regardlng petitioners.

Open Session
The Board went back into Open Session to adjourn the meeting.

Adjournment
Dr. Azzolino adjourned the meeting at 5:02 p.m.
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Approval By Ratification of Formerly Approved License Applications
July 1, 2014 — September 30, 2014

Name (First, Middle, Last) Date Issued DC#
Michae!
Jeremy De Mesa Bonsol 7/1 1/2014
Kenneth - Justin Dobbs 71
David Robert Mason
Shane Harrison Ott
Blair Ryan Schoolhouse
Nicole Meshelle Gauthier
Ann Charlotte - Kushner
Mandana M;ramad|
Peter Paul - Alongi
Scott John Davis
Gayane Magzanyan =
Khaleed Camara Samuels
Dena Melissa

Shahrouz

Neha 713012014
Suzanne Rebétea 7/30/2014
Seth 7130/2014
Broderick _«“Alan'=, . Pelerson 713012014
Kotbyann ; 7/30/2014
Chﬂs" F 713172014
Troy” 713112014
Jerry 713112014
Nicole - Joaguin 713112014
Annalea Kaye 713172014
Munish Kumar 713112014
Yanessa Nordin 713172014
Melissa Shizuka” Tashiro 713112014
Sarah Loredana Schilbach 713112014
Savannah Kathleen Shertz 713112014
Pheomany Vandy 713112014
Andrew - Phillip Bussell 8712014
Hyosook Kim Hoe 81712014
Daniel Cory Hoover 8712014
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Mindi Louise Jentes
Michelle Carling Law
Bennie Lee Ness
Alireza Nikroo
Titus Gan Chiu
Jonathan Hsitarn Lin
Gregory Chad Nicosia
Walter - Su

CoCo Wei-Lee Chin
Justin David Coffeen
Amanda Katherine Stanuszek
Matthew Michael Willis
Jennifer Anne Liebersbach
Joseph Ming-Yan Ling
Michael Dewayne Scott
Sara Hyun Ju Chong
Amanda Jane Foster
Jane Giddings Macris =

Gina Antoinette McCarthy

Christopher Matthew Norton
Rafasl Raraon |V
Eric Tszchun

Caroline T
Tiffany Colyn
Race Alton
Sara Arminta
Daniel

Shahed Aol
: Stromsness

Chiu -~

Deysrle

Rhiannon - Dickison
Gerrit  Wagner
Eric Goodman
Christina Renbarger
Grayson Renbarger
Mary Heidkamp
Steven Jay Albinder
Beau Ryan Beard
John Douglas Fraser
Justin Allen Keffer

Kevin Confer Leach

81712014
81712014
81712014
81712014
8/8/2014
8/8/2014
8/8/2014

B8Ot

8113120
8113/20°
8/18/2014

L8 3/2014
81412014

8/1412014
8!14#2014

8/21!2014

82112014
B21/2014 -

8/22/2014
8/22/2014
8/22/2014
812212014
8/22/2014
8/22/2014
8/22/2014
9/4/2014
9/4/2014

9/4/2014

9/4/2014

9/10/2014
9/10/2014
9/10/2014
9/11/2014
9/18/2014
9/18/2014
9/18/2014
9/18/2014
9/18/2014

- BR12014
812112014
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Michael Moon Myung 911812014 33072
Charles Edward Richardson 9/18/2014 33073
Joseph Leonard Ritola 9/18/2014 33074
Aaron James Basco 9/18/2014 33075
Jasmine Y ukiko Chau 9/18/2014 33076
Stephenie Elizabeth Stephens 9/18/2014 33077
Sarah Caroline Williams 918/2014 ‘ 33078
Farid Esmailion 912412014 ) 33079
Ly Minh Klat 9/24/2014 - 33080
Alicia © Lynn McDanough 0/24/201 33081
Kori Chad Mortenson 942014 33082

Daniel Alfred Nash Il 24/2014 oL 33083
Justin Thomas Paquette ’ ' 3084
Hana Issa Hadawar

Philtip Robert Hersh




BCE Pubtic Meeting Minutes
October 28, 2014

ATTACHMENT B)

Ratification for New Continuing Education Providers

CONTINUING EDUCATION PROVIDERS ____ DATE APPROVED

1. Daniel P Dock, DC 10/28/14
2. Cage Motion 10/28/14
3. Internationai College of Complementary & Alternative Medicing 10/28/14

4. Dr. Kenneth Howayeck 10/28/14
5. Resource Care One 10/28/14
6. Online CE Pro 10/28/14
7. Adam J Del Torto. DG 10/28/14
8. SIBONE 10/28/14
David W Leaf, DC 10/28/14
10/28/14

10




5 :E%OELR Pof R State of California

i Ci"iIRQ?ichIC # Edmund G. Brown Jr., Governor

»

! EXAR AINERS

% STACE OF CALIFORHIA

BOARD OF CHIROPRACTIC EXAMINERS
TELECONFERENCE PUBLIC SESSION MINUTES
January 27, 2015
Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, DC Julie Elginer John Roza, Jr., DC
1545 Broadway St., #1A 4616 El Camino Ave., #B 640 Charle 800 Douglas Blvd.
San Francisco, CA 94109 Sacramento, CA 95821 Los Ang§ es, Roseville, CA 85678
{415) 563-3800 {918) 488-0202 Oﬁtce‘fﬂpmber (916) 786-2267
Dionne McClain, D.C. Carey Lichtman, DC
6360 Wilshire Blvd., #410 538 Stevens Ave, Iy
Los Angeles, CA 90043 Solano Beach, CA 92075+
{323) 653-1014 (858) 481-1889

Board Members Present
Sergio Azzolino D.C., Chair
Heather Dehn, D.C., Vice Chair
Julie Elginer, Dr.PH
John Roza, Jr., D.C.
Corey Lichtman, D.C.
Frank Ruffino

Staff Present
Robert Puleo, Executiy
Kristy Schieldge, A 'omey Il
Dixie Van AEIen o

Call to Order
Dr. Azzolino called the

Roll Call

T (916} 263-535% ; Board of Chiropractic Examiners
F (916} 327-0019 go1 P Street, Suite 1424
TT/TDD (Boo) 735-2920 i Sacramento, California g5814
Consumer Complaint Hotline | www.chiro.ca.gov
{866) 543-1311




Election of Ofiicers for 2015
A. Chair

MOTION: MR. RUFFINO MOVED TO NOMINATE DR. AZZOLINO AS CHAIR

SECOND: DR. ELGINER SECONDED THE MOTION

VOTE: 6-0-1 ABSTAIN (DR. AZZOLINO- ABSTAINED, DR. DEHN-AYE, DR. ELGINER-AYE, DR.
MCCLAIN-AYE, DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO- AYE)

MOTION: CARRIED

B. Vice-Chair

MOTION: DR. AZZOLINO MOVED TO NOMINATE DR. DEHN AS VICE CHAIR
SECOND: DR. ELGINER SECONDED THE MOTION

VOTE: 6-0 -1 ABSTAIN { DR. AZZOLINO-AYE, DR. DEHN- ABS§ ED, DR. EL
MCCLAIN-AYE,DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINC-AYE )
MOTION: CARRIED : k

ER- AYE, DR.

C. Secretary

VOTE: 6- 0 -1 ABSTAIN ( DR. AZZOLINO-AYE, DR 1
MCCLAIN-AYE, DR. ROZA-AYE, DR. LICHTMAN AYE M
MOTION: CARRIED
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0152 - Board of Chiropractic Examiners 112912015

Analysis of Fund Condition
(Dollars In Thousands)

CURRENT
ACTUAL CcYy . BY BY+1 BY+2
201314 201415 201516 201617  2017-18
BEGINNING BALANCE $ 2204 § 2923 5 2846 § 2706 $ 2478
Prior Year Adjustment : $ 67 § - 5 - 8 - 5 -
Adjusted Beginning Balance $ 2361 $ 29823 $ 2946 § 2706 § 2478
REVENUES AND TRANSFERS
Revenues: .
125600 Other regulatory fees $ 153 3% 29 % 29 3% 29 % 29
125700 Other regulatory licenses and permits $ 4 § 477 0§ 177§ 177§ 77
125800 Renewal fees $ 3379 § 3297 $§ 3297 5 3297 § 3,297
125900 Delinguent fees : 5 53 % 83 % 53 % 53 § . 53
150300 Income from surplus money investimerits 5 7 0§ 3 0§ 16 3% 1% § 6
161400 Miscellaneous revenues $ 2 3 3 % 3 3 3§ 3
161900 Other Revenue - Cost Recoveries $ 9 3 - $ - $ - % -
164600 Finas and Forfeitures $ 25 § - $ - 8 - § -
Tolals, Revenues $ 3632 § 3562 $ 3575 § 3575 $ 3,565
Transfers from Other Funds i ) )
FO0421 From Vehicle tnspeclion and Repair Fund per $ - $ 3000 $ - $ - % -
Item 1111-011-0421, Budget Act of 2014 '
Totals, Revenues and Transfers : § 3632 § 6562 § 3575 § 3575 $ 3,585
. Totals, Resources $ 5993 5 9485 % 6521 § 6,281 § 6,043
EXPENDITURES
Disbursements:
0840 State Controller (State Operations) 3 - [ - 3 - B - $ -
1110 Program Expenditures {State Operations)® $ 3053 § 3839 §$ 3803 § 3,803 § 3,879
8500 Program Expenditures (State Cperations) 3 - $ - $ - % - $ -
8880 Firancial Information System for CA (State Operations) $ 17  § K- 12 % - $ -
9670 Equity Claims of California Victim Compensation and Government Claims . 5 - $ 2608 § - 5 - $ -
Board and Seftlements and Judgements by Depariment of Justice ’
Total Disbursements $ 3070 § 6540 § 3815 $ 3803 $ 3,879
FUND BALANCE ) i . :
Reserve for economic uncertainties $ 2923 § 2946 § 27068 § 2478 § 2,164
Months in Reserve : 54 9.3 8.5 7.7 6.6

Nate: §1k rounding adustment in FY 2014-15.




0152 - Board of Chiropractic Examiners
Analysis of Fund Condition

{Dollars in Thousands)

REPAYMENT SCENARIO

BEGINNING BALANCE
Prior Year Adjustment
Adjusted Beginning Balance

REVENUES AND TRANSFERS

Revenues:
125600
125700
125800
125800
160300
161400
161900
164600

Qther regulatory fees

Other regulatory licenses and permits
Renewal fees

Delinguent fees

Income from surplus money investments
Miscellaneous revenuas .
Other Revenue - Cost Recoveries

Fines and Forfeitures

-Totals, Revenues

Transfers from Other Funds
FO0421 From Vehicle Inspection and Repair Fund per
Itern 11114-011-0421, Budget Act of 2014

Transfers to Other Funds .
Repayment Scenaria (from State Board of Chiropractic Examiners Fund fo Vehicle
Inspeciion and Repair Fund)

EXPENDITURES

Totals, Revenues and Transfers

Totals, Resources

Disbursements:
0840 State Controller {State Operalions)
4110 Program Expenditures (State Operations)®
8500 Program Expenditures (State Operations)
8880 Financial Information System for CA {State Operafions]
9670 Equity Claims of California Viciim Compensalion and Govemment Claims
Board and Setflements and Judgements by Department of Justice
Total Disbursements

FUND BALANGCE

Reserve for economic uncertainties

Months in Reserve

Noles:
a. $7k rounding adjustmen! in FY 2G14-15.

b. The Board will have the fiexibility to adjust repayment amaunis if the fund is
prajecied lo faft below 2.0 months in reserve.

112942015

ACTUAL cY BY BY+1 BY+2
2013-14 201415 2015-16 201617 201718
$ 2294 % 2923 ¢ 1946 § 145 3§ 978
$ 67 % - 5 - $ - ] -
$ 2361 $§ 2923 §$°1946 § 1456 % 978
$ 153 % 29 % 8 % 28 % 29
$ -4 % 177 & 177 % 77 & 177
$ 3379 $ 3297 $ 3297 $ 3,297 § 3,297
$ 53 % 53 % 53 ¢ 53 % 53
§ 7 % 3 % 16 § 16 § 2
$ 2 % 3 % 3 0% 3 3 3
¥ 8 5 - - 5 - 5 -
$ 25 % - 5 - 5 - 3 -
$ 3632 § 3562 ¢ 3575 § 3575 § 3,561
8 - $ 3000 3§ - - -
5 - $ 1,000 § -250 $ 250 % 250
§ 3632 §$ 5562 $ 3326 § 3325 3§ 3,31
$ 5993 § 8485 § 5271 ¥ 4781 § ‘4,289
5 - - P - 5 - 5 -
$ 3053 $ 3B33° $ 3803 § 3,803 § 3579
5 - 5 - 5 - &8 - 5 -
$ 17 5 3 % 12 % - -
5 - $ 2698 § - 5 - -
$ 3070 § 6540 % 3,815 % 3B0O3 § 3,879
$ 2923 % 1946 §$ 1456 § 978 § 410
5.4 6.1 4.6 3.0 1.2




BOARD OF CHIROPRACTIC EXAMINERS
LICENSING TRENDS

Total Population of Chiropractic Licenses New Chiropractic License Issued
Month Total Licenses Month Received Issued
July 13,404 July 41 30
August 13,413 August 27 32
September 1 3,392 September 22 28
October 13,389 October 19 33
November 13,369 November 27 10
December 13,360 December 39 27
Number of Restored Cancelled Licenses New Satellite Office Certificates Issued
Month Received - Issued - Month Received | Issued

July 2 -4 [ July 111 131
August 3 4 August 68 67
September 7 5 September 101 102
October 7 4 October 135 70
November 3 0 November 124 . 148
December 3 5 December 123 122

Corporation Registrations Issued

Month Received Issued
July 5 3
August 9 6
September 6 4
October 6 5
November 9 3
December 8 10

Liéensing Population as of December 31, 2014

License Type Clear Licenses
Chiropractors 13,360
Satellite Offices 3,766
Corporation Registrations 1,376

Applications Received and Processed —~ October 1, 2014 through December 31, 2014

Application Type Received Issued Denied Pending
Initial 83 69 0 89
Reciprocal : 2 1 0 13
| Restorations {Cancelled & Foifeiture) 50 41 0 7
Corporation 23 18 0 12




Fiscal Year

Complaints
Received
Pending

Closed with insufficient Evidence

Closed with No Violation

Closed with Merit

Letter of Admeonishment

Citations and Fines Issued (Total Fine Amount)

Filed
‘Pending

Revoked

Revocation Stayed: Probation

Revocation Stayed: Suspension and Probatlon
Suspension

Suspension Stayed: Probation

Suspension and Probation

Voluntary Surrender of License
Dismissed/MWithdrawn

Filed

Denied

Probationary License
Withdrawn

Granted

Petition for R iderati
Filed

Granted
Denied

Petition for Reinstaf t of Li
Filed

Granted
Denied

: E I.I. [ E l I . I- EE l |-

Filed
Granted _
Denied : '

Potition for Modificati f Probati
Filed

Granted

Denied _
Filed

Revoked

Probation Cases

Active

Compliance Unit Statistics

10/11

497
137

96
135
140

4
47($12,700)

68
130

17

-
COOOoOoW

= OoOWo N

Lo 3 s Y i ]

BN B

138

*FY 14/15: July 1, 2014 -December 31, 2014

11/12 1213 13/14
391 386 487
125 159 214
89 57 88
93 84 140
120 95 148
1 2 5
26($37,400) 33($19,400) 26($1 8,500)
41 34 38
89 73 56
14 11 12
20 31 15
12 5 4
0 0 0
0 0 0
0 0 0
7 11 8
21 9 3
5 1 5
0 0 2
4 3 1
0 1 2
0 0 0
2 4. 3
0 0 0
0 2 2
7 6 ]
2 2 1
6 5 -3
1 8 11
1 1 0
1 1 3
0 0 3
0 0 0
0 0 1
6 2 11
8 3. 5
89 139 135
Reviséd: January 30, 2015

14/15*

274
253
24
48

69
1

7($4500)

12
63

TN BREOOC 20

NG = [ T ] OO0 =2

[N NN

131
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Violation .CedeS'IDescriQtions

The Chiropractic Initiative Act of C'aliform (ACT):

10 — Rules of Professional Conduct
15 - Noncompl:ance Wlth and V|0Iat|ons of Act

Callforma Code of Requlatlons (CCR)

302(a) Scope of Prachce

302.5 = Use of Laser

303 = Flhng of Addresses

304 — Discipline by Another State

308 - Display of License

311 — Advertisements

312 = lllegal Practice :

- 316 — Responsibility for Conduct on Premlses
317 — Unprofessional Conduét

318 — Chiropractic Patient Records/AccountabIe Bllllng
319 = Free or Discount Services

* 319.1 - Informed Consent o

- 361(b) = 24 Hour CE Requirement

- 366 - Contlnumg Education Audits -

367.5 —Application, Review of Refusai to Approve {(corporations)
367.7 — Name of Corporation
371(c) — Renewal and Restoration

Bus'in'ess an'ci -Profeésione Code iBP)‘ '

801 (a) — Professmnal Reportmg Reqmrements (Ins-malpractice settlements)
802 (a) — Professional Reporting Requirements (Lic-malpractice settlements)
810 - Insurance Fraud

1051 ~ Apply for a Corporation with the Board

1054 ~ Name of Chiropractic Corporation

17500 — Unlawful Advertising

Health and Safety Code (HS):

123110 — Patient Access to Health Records

Revised October 9, 2014
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Violation Cd‘délee’scrig‘ tions

California Code of Regiilations :(ccﬁ‘; ‘s‘ec‘tion 317 — Unprofessional Conduct:

(a) Gross Negligence

(b} Repeated Negligent Acts

(c) Incompetence

(d) Excessive Treatment

(e) Conduct Endangering Public

(f) Administering to Oneself Drugs/Alcohol

(g) Conviction of a Crime Related to Chiropractic Duties

(h) Conviction of a Crime Involwng Moral TurpltudelPhySIcaI Vlolence/etc
(i) Conviction of a Crime Involving Drugs ©r Alcohol

(j) Dispensing Narcotics/Dangerous’ Drugs/etc

(k) Moral Turpltude/Corruptron/etc '

() False Repréesentation S

-(m) Violation of the ACTIReguIahons '

(n) Falsé Statement Given in Connectlon with an Appllcatlon for Licensure
(o) Impersonating an Applicant

(p) lNlegal Advertising related to Vlolations of Section 17500 BP
(a) Fraud/Misrepreseritation

() Unauthorized Disclosure of Patient Records

(s) Employment/Use of Cappers or Steerers

(t) Offer/Receive Comperisation for Réferral

(u) Participate in an [llegal Referral Ser\nce

(v) Waiving Deductible or Co- Pay : '

(w) Fail to Refer Patient to Physaman/Surgeonletc

(x} Offer or Substitution of Spinal Manipulation for Vaccination

Revised =.Jemuary 2010
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STATE OF CALIFORNIA
BOARD OF CHIROPRACTIC EXAMINERS . ' . EDMUND G. BROWN JR., GOVERNOR

MEMORANDUM

‘Date: ~ February 2,2015
To: Board Members
From: Robert Puleo
_ Executive Officer
Subject: Ratification of Formerly Approved Doctors of Chiropractic for Licensure

This is to request that the Board ratify the attached |lSt of individuals as Doctors of Chiropractic at the
February 12, 2015, publtc meeting.

Between October 1, 2014 and December 31, 2014, staff reviewed and confirmed that the apphcants
met all statutory and regulatory requarements

If you have any questions or concermns, -please contact me at your earliest opportunity.




Approval By Ratification of Formerly Approved License Applications
October 1, 2014 — December 31, 2014

Name (First, Middle, Last) Date Issued DC#
Jason Charles Braun 10/2/2014 33087
David Tanner Brooks 10/2/2014 33088
lan Christian Cooke 10/2/2014 33089
Cassandra Leigh Angott Ferguson 10/2/2014 33090
Mitchell -Steven Simon 10/2/2014 33091
Luke Richard Anthony Stringer 10122014 33092
Maurice Daoud 10/9/2014 33093
Alison ~Hope Evans 10/9/2014 33094
Scott Aubrey Howard 101912014 33095
Eun Chu Kim 101912014 33096
Carling Frances McMichael 10/9/2014 33097
Russel Myers 10/9/2014 33098
Peter Kes Rath 10/9/2014 33099
Eric Ryan Schaid 10/9/2014 33100
Jason Hale Fitch 10/16/2014 33101
Daniel Lee Mendez 10/16/2014 33102
Alison Lea Stamos 1011612014 33103
Anh-Tu Thuy Vu 10/16/2014 33104
Jason Luke - Hodges 10117/2014 33105
Jennifer Melanie Mulford - 101712014 33106
Regina Marcella Adams 10/21/2014 33107
Thomas Michael Drzemala 10/21/2014 33108
Robert Richard Fano 1012172014 33109
Trevor Ross Miller 102112014 33110
Tina Dawn Pearl 10/21/2014 331
Kimia Akhavan - 1072412014 33112
Andrew Bradley Buser 10/24/2014 33113
Misty Rhiannon Hutton 10/24/2014 33114
Faiz Mashood 101242014 33115
John C Argerich, Jr - 10/30/2014 - 33116
Jason Joseph Cindric 10/30/2014 33117
Kim Nguyen 10/30/2014 33118
Daniel Alan Woodward 1013072014 33119
Andres Gabriel Garcia 111672014 33120
Nya Jahdai-Brown 1111312014 33124
Jennifer Nichole Maltby 1111312014 33122
Tania Ayse Williams 117132014 33123

Page 1 0of 2




Karla
Patrick
Nicholas
Sanjeni
Dersk
Jasmeen
Aimee
Ameriah
Christopher
Joel
Michael
Adriana
Liesel
Hedieh
Gregory
Kris
Sean
Matthew
David
Devin
Maymanat
Luka
Jeffrey
Kian
Joshua
Kevin
David
John-
Devon
George
Jeffrey
Tamara
Sachin

Sweigert
Adam
Ramesh
Quan

Marie
Arbelyn

 Geoffrey

Wendell
Allen

Gabrielle

. Allan

Michael
Gregory
Nielsen
Justin
Kent
Shadi
Charles
Allen -

Mohammad Hakimi

Daniel
Lane
Salvatore
David
Leigh

Luke
Lee
Amol

Mehlenbacher
Ryan
Sorenson
Patel
Pham
Singh
Bautista
Beam
Canning
Huff
Lopez
Mekhael

~ Orend

Rastegar Aria
Smith
Isakson

Levesque

Smith

Valle
Weatherley
Ashtiani
Musich
Spaulding

- Javid

Wideman
Hummel
Sosa
Appleman
Gaston
Boghozian
Boyajian
Macintyre
Narvekar

Page 2 of 2

1111472014
1171472014
1171412014
11/20/2014
1112012014
11/20/2014
12/4/2014
12/42014
12/4/2014
12/412014

- 121412014

12/412014
12/4f2014
121412014
121412014

12/6/2014

121512014

12/5/2014

1211212014
121212014
1211612014
12116/2014
12/16/2014
12/17/2014

1211712014

12/19/2014
12/39/2014
1273112014

- 1213112014

12/31/2014
1213172014
12/31/2014
1213172014

33124
33125
33126
33127
33128
33129
33130
33131
33132
33133
33134
33135
33136
33137
33138
33139
33140
33141
33142
33143
33144
33145
33146
33147
33148
33149
33150
33151 -
33152
33153
33154
33155

. 33156




STATE OF CALIFORNIA )
BOARD OF CHIROPRACTIC EXAMINERS EDMUND G, BROWN JR., GOVERNOR

MEMORANDUM

Date: February 12, 2015

To: BOARD MEMBERS
From: Robert Puleo, Executive Officer Q
Subject: Ratification for New Continuing Education Providers

This is to request that the Board ratify the continuing education providers at the public meetingon ~ »
February 12, 2015. ‘ '

CONTINUING EDUCATION PROVIDERS DATE APPROVED
1. Kurt Spurgin, DC, and Dennis Spurgin, DC _ : - 02/12/15
2. National Provider Compliance Corp | ' 02/12/15

- 3. David M Bleiler, DC | 02/12/15
4. Stephen Harkins, DC i 02/12/15
5. Mitchell Brian Mays,DC 02/12/15
6. Neil Asher Healthcare 02/12/15
7. Premier Research Labs 02/12/15
8. Scott Sawyer, DC , 02/12/15
9. American Chiropractic Association 02/12/15
10. Chad D Warshel, DC 02/12/15
11. Carol J Phillips, DC ' 02)1 2/15
12. Anna Manayan 02/12/15
13. Gregory Melvin, DC 02/12/15
14. Mark R Algee, DC 02/12/15
15. Marcus Ettinger, bC " 02/12/15

16. Marc Moramarco, DC : 02/12/15




STATE OF CALIFORNIA

BOARD OF CHIROPRACTIC EXAMINERS EDMUND G. BROWN JR., GOVERNOR

MEMORANDUM

Date: February 2, 2015

To: Board Members

From: '
Robert Puleo

Executive Officer
Subject: Ratification of Formerly Denied License Applications
The Board of Chiropractic Examiners (Board) denies licensure to applicants who do not meet all
statutory and regulatory requirements for a chiropractic license in California. An applicant has 60-
days after the denial is issued to appeal the decision. If the applicant does not submit an appeal
to the Board, the denial is upheld.
During October 1, 2014 and December 31, 2014, staff reviewed and confirmed that applicants met
all statutory and regulatory requirements for licensure. There were no denials or appeals during
this time period. :

At this time, no ratification is necessary.

If you have any questions or concerns, pléase contact me at your earliest opportunity.




g BQAREJ af : : ,.= State of California

a CHIRGM{AC TIC i : ® Edmund G, Brown Jr., Governor
E EXAMINERS """"

- = " STATE OF BALIFARHIA

NOTICE OF TELECONFERENCE

LICENSING, CONTINUING EDUCATION & PUBLIC RELATIONS
COMMITTEE MEETING .
January 22, 2014
3:00 p.m.

One or more Committee Members will participate in this meeting at the teleconference sites
listed below. Each teleconference location is accessible to the public and the public will be
given an opportunity to address the Licensing, Continuing Education and Public Relations
Committee at each teleconference location. The public teleconference sites for this meeting

are as follows:

Teleconference Meeting L.ocations:

Corey Lichtman, DG : Heather Dehn, DC

538 Stevens Ava. John Roza, Jr., DC
Solana Beach, CA 92075 901 P St, #142A

{858) 481-1889 ' Sacramento, CA 95814

(916} 263-5355

AGENDA
1. ' Call to Order

2. Approval of Minutes
October 2, 2014

3. Review and Discussion on Strategic Plan Action Items:

¢ (oal 1- Licensing
« Goal 3 - Professional Qualifications and Contmumg Education

+ (Goal 5 - Public Relations and Qutreach

4. Review and Discussion Regarding Proposed Outreach Publications

* About the Board
» A Consumer's Guide to Chiropractic

5. Public Comment
Note: The Commitiee may not discuss or take action on any matter raised during this public

comment section that is not included on this agenda, except to decide whether to place the matter
on the agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public
comment is encouraged; however, if ttme constraints mandate, comments may be I|m|ted atthe

discretion of the Chair.
6. Future Agenda ltems

7. Adjournment

T(916) 263-5355 | Board of Chiropractic Examiners
F (916} 327-0039 901 P Street, Suite 142A
TT/TDD (800) 735-2929 Sacramento, California 95814
Consumer Complaint Hatline www.chiro.ca.gov
{266) 543-1311 .
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LICENSING, CONTINUING EDUCATION

PUBLIC RELATIONS COMMITTEE
Heather Dehn, D.C., Chair
John Roza Jr., D.C.
Corey Lichtman, D.C.

l% R — e —— s i
Meetings of the Board of Chiropractic Examiners’ Cemmiltee are open ta the public except when specifically noticed otherwise in accordance with
the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board's Commities may take
action on any item listed on the agenda, unless listed as Informationai only. Al times are approximate and subject to change. Agenda ftems may
be taken out of order to accommodate speakers and to maintain & quorum. The meating may be cancelied without notice. For verification of the
meeting, call {916) 263-5355 or access the Board's Wek Sile af www.chiro.ca.gov.

e —————— T— —

The meeting facilities are accessible to individuals with physical disabilities.” A person who needs a disability-related accommodation or
madification in order o participate in the mesting may make a request by contacting Marlene Valencia al (216) 263-5355 ext. 5363 or e-mail
marlene.valencia@chiro.ca.gov or send a written request 1o the Board of Chiropractic Examiners, 901 P Street, Suite 142A, Sacramento, CA
95814, Providing your request at least five (5) business days before the meating will help to ensure availability of the requested accemmodation.
S — b ————————— ¥ S R ——
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g C:E“.{g ROPRACTIC Edmund C. Brown Jr., Governor
% [EXAMINERS

: ATATE OF QALIFOANLA

NOTICE OF PUBLIC MEETING

TELECONFERENCE - GOVERNMENT AFFAIRS & STHATEG_IC PLANNINQCOMMITTEE
January 23, 2015, 9:00 a.m.

One or more Committee Members will participate in this meeting at the teleconference sites listed below.
Each teleconference location is accessible to the public and the public will be given an opportunity to
address the Government Affairs and Strategic Planning Committee at each teleconference location. The
public teleconference sites for this meeting are as follows: :

Teleconference Meeting Locations:

Julie Elginer, Dr. PH Dionne McClain, D.C. Erank Ruffino, Public Member
Board of Chiropractic Examiners ~ McClain Sports & Wellness Inc. Department of Veterans Affairs
801 P Street, Suite 142A 6360 Wilshire Bivd. #410 . 700 E. Naples Court
Sacramento, CA 95814  Los Angeles, CA 90048 Chula Vista, CA 91911

(916) 263-5355 (323) 653-1014 (619) 205-1415

AGENDA

.- CALL TO ORDER

2. Approval of Minutes
Octaber 1, 2014

3. Review of the Board Member Administrative Manual

4, Review of Recently Enacted Legislation

“ AB 809 (Logue, Ch 404) — Patient Consent for Telehealth Services
AB 1702 (Maienschein, Ch 410) — Denying or Delaying Licensure Due to Incarceration
AB 1711 (Cooley, Ch 779) — Administrative Procedures Act: Economic Impact Assessment
AB 2396 (Bonta, Ch 737) - Denial of Licensure Based on Expunged Convictions -
AB 2720 (Ting, Chapter 510} — Record of Action Taken at Public Meetings
SB 1159 (Lara, Ch 752) — Use of ITINs on Licensure Applications
SB 1226 (Correa, Ch 657) - Expediting Applicants from the Military
SB 1243 (Lieu, Ch 395) — DCA-Wide Reforms
SB 1256 (Mitchell, Ch 256) — Third Party Medical Creditors

T (916) 263-5355 Board of Chiropractic Examiners

F (g16) 327-0039 gor P Street, Suite 1424
TT/TDD (Boo) 735-2920 Sacramento, California 95814

Canciimar Camnbaing Hadlina wnanar rhirm ra o




BGE Government Affairs Gommittee Meeting Agenda
January 23, 2015
Page 2

5. Review and Discussion of BCE Strategic Plan Goals Assigned to the Government
Aftairs & Strategic Plan Committee
+ Goal 4 — Organizational Effectiveness
» Goal 7 — Government Affairs

6. PUBLIC COMMENT FORITEMS NOT ON THE AGENDA

Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).]
Public comment is encouraged; however, if time constraints mandate, comments may be limited .
at the discretion of the Chair.

7. FUTURE AGENDA ITEMS

8. ADJOURNMENT

GOVERNMENT AFFAIRS COMMITTEE
Julie Elginer, Dr. PH, Chair
Dionne McClain, D.C.

Frank Ruffino, Public Member

The Board of Chiropractic Examiners’ paramount respansibility is to protect the health, welfare, and safety of the public through licensure,

education, and enforcement in chiroEracﬁc care. .

Committee Meetings of the Board of Chiropractic Examiners are open to the public except when spacifically noticed otherwise in accordance with the Open
Meeting Act. Public comments will ba taken on agenda items at the time the specific item is raised. The Committee may take action on any item listed on the
agenda, dnless listed as informational only. All imes are approximate and subject to change. Agenda items may be taken out of order to accommodate
speakers and to maintain a quorum. The meeling may be cancelled without natice. For verification of the meeting, call {916) 263-5355 or access the Board's
Web Site at www.chiro.ca.gov.

The meeting facilities are accessible to Individuals with physical disabilities. A person who needs a disability-related accommodation or modification in order
to participate in the meeting may make a request by conlacting Marlene Valencia at (916} 263-56355 ext. 5363 or e-mail mariene.valencia@dca.ca.gov or
send a written request o the Board of Chiropractic Examiners, 901 P Street, Ste. 142A Sacramento, CA 95814, Providing your request at least five (5)
business days before the mesting will help to ensure availability of the requested accommaodation. ’
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BYATE DR OALIEQRMNEA QUBIHESS, SNURBILSRHVIAES, R0 HOUSIEARRIGY ¢ GOVERNGH BN . SROWILR,

Execufive-Office
- E 1625 N. Markst Botlavard, Sults 5-308, Sactarmento, GA 95634
S P (918) §74-8200 F (918) 574-86813 | Wil dod.ed.00v

DATE: 'Decemberm 2014
16: | Executive Officers/Bursay ChiefsiDmswn Ghuafs

| Departinent of Consumer:Affalrs

FROM:

ot rer. | 2014 Legisiation Impacting Al nepartment ofconsumer
S'UB"!EQT' - ,Affazrs Licensing Prerams o e

In Urder fo 353‘5t ‘W'ﬂ} Qrampllan_crle,rt'he Depadment f'Cbnsumer_A"

Department) is nottfymg
d i aci across all

ou eashons_ or cancerns regardmg
sass. contact; Justin Paddod ., the Assistant

-16" A': ?4-7800 or Justin. paddec_@dca ca.gov; You may also
wish to cbntact y“our legal counsel as well.

i : g ; verbal: sovsERt and pectfle" hat’
the consent is valid for a des:gnated course of health care and traatment, This bl took effact
Septembier 18, 2014.

This. bill |mpacts heallh"'—arts programs ONLY Each healing arts program miay WISh to provide
putreach to its licensees regarding thé changes-and how this legistation may: aiter theregulation -

of telehealth by fhe.ptogram.

AB 1702 (Malenscheln, Chapter 410) — Danyirig of Delaying Licensure %.Due 10
Incarceration
This: bill prohibits. programs within the Department from denying ‘a license -or delaying the

processing of licenses based salely ‘ah any licénsire requtrements having been completed
during an applicant’s | mcarceratlon

Pragrams should review their licensing procedures to ensuré.that the processing of applicatiohs
is not delayed due solely to licensure requirements being fulfilled during incarceration.

Additionally, progratn tegulations should bé reviewed to ldentify any- confitctmg rulss that may
riead to be revised.
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AB 1711 (Cooley, Chapter 779) - Admiinistrative Procedures Act: Economic
Impact Assessment

This bill requires state agencles to include an economic impact assessment in its pub[:shed
initial statement of reasons docunient for all proposed. regulations. The bil also requires the
Department of Finance to provide, and perlodmally Update, instructions on how to prepare the
economic impact assessment, which wil! be placed in the State Administrafive Manual.

The Department's regulatory process alrsady incorporates these reguirements and therefore,
there should be no lmp!mentatlon impact from this bill,

AB 2396 (Bonta, Chapter 737} - Demal of Licerisuieé Based on Expunged
Convictions

Thils bIIl prohzbtts a licerising authority uiider the Department from ‘denying & license based
solely ‘'orr @ pricr .conviction if the eonviction Has been dismissed pursuant to PenaE Code
expungement procedures.

The Depariment's Legal Division is providing guidance 1o alf the:licensing programs regarding
implementation of this legislatzon If you have any quesﬂ'ons or ¢oricerms, please contact your
legal counsel. '

AB 2720 (Ting, Chapter- 510) — Record of Action Taker at Public Meetmgs

This bill amends the Bagley-Keene Opsn Meeting Act to require all state: bodies, lncludmg all
licénsing programs within the Department; to kesp & récord of; -aid piblicly repott, evety vote
and abstention of each voting member on every ‘action faken by ‘@ board, committee, or
commlssion )

The Departmsnt’s Legal .Office. will include guldance on -complying with this law n its annual
memorandutn on the Open Meéeting Act, which will be issied in Janudiy. At:a minimuim, ach
program should review ifs procedures for taking votes, recording them, and memorializing them
i méetihg mindtés fo ensure transparency.

SB 1159 (L'ara Chapter752) —~ Use of ITINs on Licensure Applications

This bill requires all programs within the Department to accept an individual taxpayer
identification humber (IT:N) from applicants in lieu of a social secufity’ riumber (SSN) and
explicitly directs the Department’s licensing programs to issue licenses to individuals qualified
for licensure but dre not legally present in the United States. All prograins must implement fhis
bill no-fater than January 1, 2016. However, a program cannot-bégih accepting these ridimbers
prior to January 1, 2015,

The Department's Office of Information Services .(OIS) is working on incorporating the
hecessary changes into BreEZe and legacy systems to ensure full lmplementat:on of this bil
takes place no later than January 1, 2016. The Department will provide additional guidance on
implementation efforis in January 2015 We are asking programs to not begin-accepting ITINs
from applicants until this additional guidance is given.
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currently licenses military applicants-and determi
~ Sonie Department programs, the Bureau of Sesu

SB 1226 (Correa, Chapter 657) ~ Expediting Applicants from the Military

This blll reduires prograriis under the Dipartment 6 expedite tie Jicansure process for
individuals honorably: discharged from the United States Armed Forces: This bill also allows a
program to assist the licehsure procsss for these ndividuals. This bill is operative July 1, 2048
Programs will need regulations to speoffy what doumentation is needed to qualfy for the
expedited licensure process. If you have questions regarding tegulations, please contact your
legal courisel, ' ) '

The expetdited. licensire process undef this bill shauld be §imilar to what &ach program has

dorie to implement the expedited licensure progess for military spouses under AB 1904 (Block,
Chapter 399, ‘Statutes. of 2012). OIS will be working to Implement SB 1226 in BreEZe. Due 1o
resource limitations, there are fio plahsto change the Isgacy systers to implement SB 1226,

. Programs not'on BreEZe: should utilize 2 manual process for-expsditing military applicants.

- wRegarding the assistance fo honorably discharged military applicants, this is permissive. not
- mandatery for each program. Whils permissive, we encoutage esch program to feview how it

where, if any; improvements made,

: : nd Investigative Services ( and the
Contractars' ‘State. Licehse :Boaid (CSLB), :curéntly reach ouf and make Staff available 1o
military applicants during the licensure process. If your program tends fo have a-high volume:or
percentage of military ‘applicarits’ and is intetested in implerenting # :military assistanice
program, we suggest your program review the assistance that BSIS and €SLB eurrently provide

td military applicarits.

BSIS; Veterang Come First Pragram

biteIhww bsis.ca dovieustomer setvice/fans/vaterans.shtmi

CSLE: Military Appilcation Assistarice Programs
httes fanin, eslb:ca, govICohtractors/ Applicants Miltary

_ SB 1243 {Lieu, Chapter:395) — Departinent:Wide Refortiis

This bill makes & nurmber of changes to. program authority and requirements:

« ltallows & program fo provide & mesting notice. by regutar mail, email, of by both. The
program must give each person who réquests a notice the option of receiving the notice
by regular.mall, erriail, or by both, - -

* It requires that any program that intends to webcast a meeting, to indicate on the
meéting notice that it will be webcasted, :

¢ It extends current telephone disconnect authority from specific Department programs io
all programs. _

+ It requires the Depariment to ‘annually report additional enforcement ‘statistics to the
Legislature. '

If you have any questions regarding implenienting a telephone disconnact program, you should
contact your legal counsel,
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SB 1256 (Mitchell, Chapter 256) ~ Third Party Medical Creditors

This bill requires all healing arts licensees to present patients with a specified notice and
treatment plan that includes estimated costs and items to be pre-paid prior ta facilitating a third-
party line of eredit for payment of fiedical expensas. The bill also forbids the arrangement of
suich a credit _plan with a patient that is under the influence of anesthesia.

This bill is also impacts healing arts programs ONLY. Each healing arfs program may wish to
contact its legal counisel for assistance regarding enforcing these new requirements as well as
provide outreach to its licensees regardmg the changes.




‘; BQAR’Q of State of Californfa
g C}; i KGPHAQT;{E Edmund G. Brown Jr.,, Governor
E .
% FEXAMINERS
: STATE OF BALIFUSNIA

NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
January 27, 2015
SR - 3:00 p.m,
One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committee at each teleconference location. The public
teleconference sites for this meeting are as follows: . :

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A Frank Ruffino
San Francisco, CA 94109 801 P-St., #1424

(415) 563-3800 Sacramento, CA 85814

AGENDA
1. Call to Order.

2. Approval of Minutes
Qctober 28, 2014

3. Discussidn and Possible Action on Advertising a Chiropractic Specialty

4. Discussion and Possible Action on Prfoposed Language Regarding Maintenance of
Patient Records/Amendments to Title 16, California Code of Regulations Sections
312.2 and 318

5. Discussion of Developing Qualifications and Proficiency Standards for Expert
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and Standards for Expert Consultant Selection. [2014-2107 Strategic Plan]

6. Public Comment
Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125 & 11125.7(a) ]
Public comment is encouraged; however, if time constraints mandate, comments may be
limited at the discretion of the Chair,

7. Future Agenda ltems

8. Adjournment

T {916) 263-5355 Board of Chiropractic Examiners
F (916) 327-0039 got P Street, Suite 142A
TT/TDD (Boo) 735-2020 Sacramento, California 95814
Consumear Complaint Hotline www.chiro.ca.gov
(866) 543-1311
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ENFORCEMENT COMMITTEE
Sergic Azzolino, D.C., Chair
Heathar Dehn, D.C.
Frank Ruffino

e — e 1
Meetings of the Board of Chiropractic Examiners’ Commitlee are open 1o the public except when specifically noticed otherwise in
accordance with the Open Meeting Act. Public comments will be taken on agenda items al the time the specific item is raised, The
Board's Committee may take action on any item listed on the agenda, unless listed as informational only. All times are approximate
and subject lo change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access lhe Board’s Web Site

at www.chiro.ca.gqov.

The meeting facifities are accessible to individuals with physical disabilities. A person who needs a disability-relaled accommeodation
or modification in order to participate in the meeting may make a request by ‘contacting Marlene Valencia at (918) 263-5355 ext.
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite
1424, Sacramento, GA 95814, Providing your request at least five (5) business days before the meeting will heip to ensure
availability of the requested accommaodation, ’ :




MEMORANDUM

DATE January 20, 2015 .

Enforcement Committee Members
TO Board of Chiropractic Examiners
Department of Consumer Affairs

' /
,:27{/?// >&4{%p§&
FROM Kristy Schieldge, Attorney 1ll, Legal Affairs Division
Department of Consumer Affairs

Case Law Involving Advertising as a Specialist for Diséusslon of
SUBJECT - Item 3 of the Committee's Agenda Regarding “Discussion and
Possible Action on Advertising a Chiropractic Specialty”

Issue

Atthe last Enforcement Committee Mestirig, the Committee requested that informatioh about
Medical Board of California’s regulations and litigation involving the Dental Board's regulation
of advertising specialties be brought to this meeting. | am providing a copy of Title 18,
California Code of Regulations section 1363.5 and the following case information and
summary for the Committee’s review and discussion, ' '

Background and Summary of Cases

In 2000, the Dental Board of California (Dental Board) lost the attached federal court case
Bingham v. Hamilton, (2000} 100 F.Supp.2d 1233. In that action, the federal court struck

down as unconstitutional the Board's proposed regulations on advertising that attemptedto

restrict advertising as a specialist unless certain requirements were met, including abtaining
education from Board-recognized specialty boards or successfu comptetion of a formal
advanced education program at or affiliated with an accredited dental or medical school. The
Board paid approximately $254,000 to settle that case.

In 2003, plaintiffs Michael Potts, D.D.S. and the American Academy of Implant Dentistry
(AAID) (*Plaintiffs™) sued the former Director of the Department of Consumer Affairs Kathlean
Hamilton, and the Dental Board. Plaintiffs challenged the constitutionality of Business and




Professions Code section 651 (h)(5)(A), which governed false and misleading advertising and
outlined the conditions under which a dentist could advertise as a “specialist.” Section 651
permitted, among other things, a dentist to advertise a specialty if: () he or she has
completed a specialty education program or is a member of a national specialty board
approved by the American Dental Association (ADA); or, (i) in the absence of ADA
accreditation, he or she has attained membership in or been credentialed by an accrediting
organization that is recognized by the board as a “bona fide” organization for that area of
dental practice.’

Consequently, Plaintiff, AAID members could not advertise as specialists, only as "general
dentists,” despite the fact that their members truthfully earned additional education and
training in a specific area. AAID alleged this violated thelr constitutional rights of free speech.

On September 8, 2004, the federal district court ruled in favor of Plaintiffs In this case, finding
the Dental Board’s advertising statutes were unconstitutional as applied and that the statute
had to be “invalidated.” (Potts v. Hamilton, 334 F. Supp.2d 1206 is attached.) Plaintiffs sought
and received an injunction prohibiting the Dental Board's enforcement of the statute and
obtained an order for payment of attorneys' fees in the amount of $324,252.91, which the
Dental Board paid. On February 2, 2007, the Ninth Circuit reversad the lower court's
judgment for plaintiffs and remanded the case for further proceedings at the District Court
level fo consider “sutvey evidence” collectad by the Dental Board to show that the advertising
was potentially misleading to consumers. (See attached Potts v. Zettel, uripublished decision.)

On October 18, 2010, the district court again found agalnst the Dental Board, ruling that
Business and Professions Code section 651 (h)(5)(A) was unconstitutional because it violated
the plaintiffs’ First Amendment rights of free speech. On November 18, 2010, the Board filed
an appeal, but later settled the matier. It was estimated that the Dental Board expended over
1.5 million dollars to litigate and settle this case. The Dental Board's advertising statute was
later repealed. (Stats.2011, ch. 385 (SB 540).)

Aﬁachments: 16 CCR 1363,5_-_ TS mnesmiseeosmnaelonos s aoo Lioo o hs o eoss L4 S el me el e s
Bingham v. Hamilton (100 F.Supp.2d 1233)
Polts v. Hamifton (334 F.Supp.2d 1206)
Potts v. Zeftel February 2, 2007

" The amendments to Business and Professions Code section 651{h)(S){A}, challenged in this later actior,
essentially placed into statute those regulations that were struck down by the federal court in the prior Bingham
case.







§ 1363.5. Advertising of Specialty Board Certification. - WestlawNext

WéstlawNext‘

§ 1383.5, Advartising of Specialty Board Cartification,
18CAALG § 13830.5  BARCLAYS OFFICIAL CALIFORIMA CODE OF REGULATIONS  [Appene. § puged)

© Barelnys Official Californk Code of Ragalations Carrentoess
Tithe 1. Professtonsl and Voeational Regulations
Divigion 13. Medical Board of Catifornda {FMaL]
Chapter 2, Division of Medical Quality
Article 5. Advertising and Standals of Practice (Refs & Annox)

16 CCR § 1363.5

§ 1363.5. Advertising of Specialty Board Certification.

{a) As tised Iri this saction,

(1) “spacially board” means a board or asseclatian which certifies physictans in a
specialty or subspecially area of medicina.

(2) “Specialty or subspecfaity arza of medidnz® means a distinet and well-difined felkd
of madical praclice. It Includes special cancere: wilh diagnostic and therapetitic
modaliies of palignis! heallh problems, or it may concern health problams aceording to
age, sax, organ sysiem, bady reglon, or the Interaction befween palients and their
environmant. A medicat speciaily promotes [he staadards of practica within its spacialty
association.

(b} if a physlcian adverdises that be o she is cerfified by a specially board or assaclation in a
specialty or subspecially area of medicing and that specialty board or association is nol a
member board of the American Board of Madical Specialties (ABMS) or dees not have a
postgraduala fraining program approved by the Accreditation Gourteil for Gradusate Medical
Education {ACGME) of the Royal Collega of Physiclans and.Surgaons. of Caitada (RCPSC),
then the speclally board or aasociation shall ke approved by the Division of Licénsing and
shalf comply with afi of the following requiremaents:

{1) The primary purpose of the speclalty board shall be cartificalion in a medical
specially or subspecialty. The specialty board shall encompass the broad areas of e,
specialty or subspeclalty.

{2} The speclalty board shail nat restrict ilself 10 a single madalily or treatmant which
may he part of a broader specially or subspecialty,

. {3) If the specialty boarg certifies professicnials ofher than physicians, the specialfy
board shall nel represent aither (hal {i) the criteria set fortb In these reguialions or {il) the
medical board's approval of the spscially board's carfificalion program Is applicable to
nenphysiclans,

{4} The specially beard shall be a nonprofit carporation or assoclation, and it shall have
at least a total of 100 members located in at least oae:hird of the slates who.shall . .. .
possess a clear and unrestdcted license lo practice medicina,

{5) Tire spacially board shall have arlicles of incorporation, a conatitution, or a charter
and bylaws which describs ifs operation. The bylaws shall:

{A) provide for anindepandent and stable goveming body with stagqered, limiled terms
of nod more han aix years that Is internally-appainted or selected by the members.

{8) set forth the requirements and policies far cartification by ke specialty board.

{C) raquire Ihat the spacialty board promote the public interest by contributing to
improvemant of medicing by aslablishing requirements and evalualing applicanis who
apgly.

(0} require that lhe specialty toard defermine whether applicants have raceived
adequate preparation in acoord with standards estabiished by the specialty board.

{E) roquire evidence Ihat appiicants hava acquired capability in a specially or
subspecialty araa of medicine and will demanstrala special knowledga in that fiald.

Page 1 of 4
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{F) require Ihat tha specially board conduct comprahensiva svaluations of e
knowledge and axperienca of appilcants.

(8) The specially board shall have standards for detormining {hat those who are certiffied
possesa the knowladge and skills essantial to provide cempetent eare In ths designaled
specialty or subspeclafly area.

{7) More than 86 percent of the specially board's revanue for comlinulng cparations shall
be lror centification and examination fees, mermbership feas and Interasi and
investment income.

(8){A} Except as provided in subparagraph {B] or {C) of ihis paragraph (8}, the spaclalty
board shall require all appllcants who are saeking cerificalion to have salisfactorly
completad a posigraduate raining pregram accradited by lhe ACGME or fhe RCPSC
that includes ldentifable Iraining in the-spedlally or subspecially area of medicine in
which the physician is seeking certification. This identiabla training shall be deamed
acceptahile unjass determined by lhe Division of Licensing to be eilher (1) Inadequate n
scope, content and duration In that speclality or subspacially are of medicing I order
W protect the public health and safety or (2) net equivalent In scopa and content fo the
residency kaining regulred for board céﬂiﬂcatinn_ by any refated ABMS board for the
specific candifions, disease processes and surgical procedures wihin the scops of the
applicant cerliffing board's examination and carlification.

(B} i ihe training required of applicants saeking certificalion by the spaclally board is
other than ACGME or RCPSC accredited postgraduata traiing, then the specral_ty
baard shalt have tralning standards that Inelude Identifable lraining in the specialty or
subspecially area of medicine in which Lhe physiclan {s Seeking cerlification and that
have been determined by he Divislan of Llcensing to.bie aquivalant I scope, content
and duralian to those of an ACGME or RCPSC acaredited program in a refated
spacially or subspecialty area of medicine. This tialning shall b2 evalualed by the
Division of Licensing to ensure thal its scopa, content and duration are aquivalent lo
thase of an ACGME or RGPSC aceradited pragrarms and ars adecuaie for raining in fhat
spocially or subspaclally area of medicine I order t prolect the pubiic heali: and
safaly. o

{C) In liex) af the postgraduate lraining required undsr subparagraph (A} or (8) of this

s . Pacagraph (8), the specialty board shall require applicants saaking ceriificalion to have
completext {1} a minimum of six years of full ime teaching andfor practice in the
spacialty or subspacially area of medicine In which tha physiclan Is seeking certification
and (2) a minlmum of 300 hours of continuing medical educalian in the speclalty or
subspecially area of mediche in which the physician Is seeking ceriification which is
approved under Sectlon 1337 and 1337.5 of these regufations. Ahy teaching experlence
acceplabie under this subparagraph shafl have beenina postgraduale raining program
accradited by the ACGME or RCPSG or that maels the standards set forth in
subparagraph (B) (hat Includes identifizble tralning in the spagialfy or subspecially area
of madicine to be carfilied. This tralning shail be evaluated by the Division of Licanaing
and delermined to be squivalent in scope, conlent, and duration to thosa ofan ACGME
or RCPSC accredited program in a relaled specialty or sUbspeciaity area of medicine
and to be adaquate for training In that specialty or subspeclally area of medicing in

 OFdEr & pratect fie FUbhe haalki and safely. Teaching or pracice experierice accepled

under this subparagragh shall be evalualed by ang accepiable fo the cradentials
commitiae of the specially board pursuant to standards that are {13 specified In the
bylaws of the specially board and {2) approved by the Divisicn of Licgnsing in
accordance with ciitera set forih in these regulations.

Physicians applying for cerificalion who gualify under this subparagrapgh shall be required by

the spaclalty board ta have satisfaclorly complated an ACGME or RGESC aceredited

residancy iraining program, This residancy shall have provided lraining irs the canditions and

disease processes that are ncluded in the new specially.

Phiysicians whe are certified by specially heards under this subparagraph which are
Incorpodaled, or organized as an association on tha effeclive date of thesa regulations, may
advarlise their board ceriification for thrae yaars from the effeciive date of lhese ragufations,
During that time, the spechalty beard shall demonslrale to the satisfaction of the Division of
Licensirg that there Is in exjslence one of mare postyeaduata tralning programs that inciude
idenlifiable tratning in the specialty or subspecially area of medicine to be cerlifled that meet
the requirements of subparagraph (A) or {B) of this paragraph {8); hen the spacially board's
approvai shall be permanent unless withdrawn under subsection {¢). This Iraining shail be




§ 1363.5. Advertising of Specialty Board Certification. - WestlawNext Page 3 of' 4

evaluated by the Division of Licensing and delermined ta be squivalent In scapa, contenl,
and duralion lo those of an ACGME or RCPSC aceredited peogram in a relaled speciaity or
subspecialty area of medicing and to be adequale for Iraining in thal spachalty or
subspaclalty area of medicine In ordar to proted! (he public heallh and safa ty. if a speciafty
board cannct demonslrale its equivaisncy to ABMS heards i the three yaars followlng the
effeclive dale of thesa regulations, ils members may not thareaner advertise cerfification by
that board. This peried may be exlendad for a year if the Divisicn of Licensing detarmines
Ihat the specialty board is making z gned failh effort fowards achieving equivalency to ABMS
boards.

Physlcians who are cerfilied by speciaity boards under this subparagraph whichi are
incorparated, or organized as an assoclation after the effeciive dale of thase regitations,
may not adveriias thalr cerlificatlon unlif the specially board Is determinad twy the Divigion of
Licansing to he equivalant to ABMS toards. The specialty board shall demonsirata %o the
salisfaction of the Division of Licensing tal there I3 In axistence one or more posigraduate
training programs that Include identifable lraining in the specially or subspacalty area of
medicine to be cerlified Ihal meat the requirements of subparagraph {A) or {8} of this
paragraph {8). This training shall be-evaluated by the Division of Licansing and determinad
to be equivalent in scope, content, and duration to those of an ACGME or RCPSC
accredited programt in a ralated spedialty or subspectally arza of medicine and tobe
adaquate for training In thal specially or subspaclally srea of medicine In order lo protect {he
public health and salaty. -

(9) Except as provided in subparagraph {8}{C} abave, at lhe line of application for
approval-lo the Division of Licensing, a spectalty board shall demonstrate that one or
more postgraduate tialning programs are In existence and (hat these programs grovide
identiffable training In the spacially or subspecialty area of medicine In which physicians
are seeking cedificalion. This fraining shall be avaluatad by the Givision of Licensing
and determined {0 be aquivalent In scope, contant and duration lo those of an ACGME
or RCPSC acerediled program In a relatad spagially or subspecialty area of medicing
and to be adequate for iraining in that specially or subspecialfy area of medicine in
arder to protect fhe public heaith and safaty. .
The speclally board shall submit a glan that (A) estimates the rumber-of physicians 15 be
certified through subsection (b){B}{C), abovs; (B} apecifies the number and localion of post
graduate trainlng programs developed and io be deveioped; the number of lrainees
gomplating the frafning annsafly; {C} demanstrates the equivalency of those pragrams, ag
provided for in subsection {b){8)(B), above; (D) providea for monilaring o evaluats the
quality of exisling pragrams; and (£) allows for upgrading of the paramalers of the speciaily
or subspecialty area of medicine to accommadate new develapmants. .

Every year lhe specially boand shall report o the Division of Licensing its progress in
implementing the plan for postgraduale training programs in the specialty or subspacially
area of medicine In which physiclans are segking cartifcalien. Failure to so reporl shall ba
grounds for withdrawal of approval by lhe division. Failure of a spacialty board to establis tg
tha salisfaction of the division that it is in compliance with is plan, as stated in lts original
subimission to the divisian, shalf be grounds for withdrawal of the division’s approval of the
spacialty board, Failurs ofa specialty board lo provide evidence lhat the posigraduate
training programs are equivalent In scape, content and duration lo those of AGGME or )
- RCPSC accradited programs shalt be grounds for witharawal of the-apoeoval.-- s - s e o o e

(10} Tha speciaily board shall require ail physiciana who are sesking cartification lo
successiully pass a writien or an oral examinatian or beth which lests the applicants'
knowledge and skills I the specialty or subspeclatly area of medicina. All or par of the
examinalions may ba delagated io a tesling organizalion. Al examinalions shall be
subject {o a psychomelric evaluatlon. The examinations shall be a minimum of sikfeen
{16) hours in lenglh. Those specialty hoards which require as a prerequisite for
cerfification, prior passage of an ABMS examination In a relatad specialty ar
subspecialty, area, may grant up fo eight hours cradi for the ABMS qualifying board
examinaticn toward the sixtesn (18} hour testing requirament.

{11} The spesiaity board shall issus cerlificates to those physicians who arg found
qualified under the stated requirements of the speciatly board,

(12) The specially board shall assist in mainfaining and elevaling the standards of
graduate madical education and faciliies for specially fraining in madicine it
collaboration with olher concerned organizalioné and agencies, and have a mechanism
for assislirg accrediting agencies in the evalualion of kraining programs,
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{e)(1) Upan request the Divislon of Licenaing will approve a spaclally board iF it meets the
ariterla set forth in Ihesa regutations. The division may withdraw the approval of a apaciatty
beard if the: division finds that it falls to mest the criterla sel forth in thase regulations,

(2) Within 30 working days of teceipt of an application for spacieity board approval, the
divislon shaft inform the applicantin wrillng thal It is eithar cumpteié and aceeplad for
flling and fofertal to 2 medical consullant selectad by the division or that Itis daficient
and what specific iformallon or documeniation js required to complate the application.

(3} Within 918 caleridar days from the data of filing of & complelad applicallon, the
divizion shail Infarm the applicant in wiiting of s declsicn regarding the applicant's
approval as a specially board.

{4) The division's Ume. periods for processing an applicalion ram the receipt of tha initial
application lo the final declslon ragarding approval or dlsapproval based on the
division’s actval performance during the two years preceding the progosal of this section
were as follows:

{A) Minirnum - 646 days.
{8} Median - 714 days.
{C) Maximum - 18 days.

{d) Speclalty boards approved by fhe Division of Licensing shall cerlly avery thiee years
from ihe dafe of approval that they continug lo meet the requlrements of these ragulaitons.

{&) The Division of Licensing shall canduict such evaluzlions as It desms apprapriaie fo
ensure that applicant boards applying lo the division meet tha criteria of these regufations.

Note: Authority alted: Saclions 651 and 2018, Business and Profzssions Code: and Serticn
16376, Government Cads, Reference: Section 651 . Business and Prafessions Coda: and
Saction 16378, Government Cade,

HISTORY
1. New section filed 1-27-94; operative 2-28.94 {Register 94, No. 4),

2, Amendment of subsections (e)(2) and (2){3) and new subsections (L) A)-CH{HHE) filed
3-24-89; operative 4-23-08 (Register 99, No, 1 3).

This dalabase is current through 1/2/15 Register 2015, No. 1

16 CCR § 1383.5, 16 CA ADC § 1363:3
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Bingham v. Hamtltén

Unitad B1ales Disirict Courf, B.D, Califomis.

May 15, 2000

8% Orqirat image of 100 ¥ Suop.2d 1233 (POF)
100 F.Supp.2d 1247
Urited States Digtrict Court,

E.D. California,

Dentistcy, Plaintiffs,

V.

.

100 F.Supp.2d 1233 (Approx. 17 pagas)

Perry J. BINGHAM, D.D.8., and the Amerlean Aeademy of Implant

Cathleen HAMILTON, in her Officizl Capacity as Director, California
Department of Congumer Affalrs, et al,, Defandants,

Denlist and the American Academy of Implant Denilslry {AAID) brought action challenging

Mo. CIV, $—99-0499 DFL JFM,

May 15, 2000,

the California State Board of Dental Examiners’ enforcement palicy prahiblting the

advertisament of certain credentials by Callfornia fcensed dentists, Upon plaintifts® motion

for surarmary judgment, the District Courd, Levi, J., held that board’s snforcement policy
vialated First Amendrment lo exlent that it profibitad advertisement of AAID credentials
uniess the adverlising danlist had at [east one year of posl graduate academic sfudy in
implant denfistry.

Motion grauled.

West Headnotes {9}

1 Fedoral Courls @m _Fllness and hardshlp
- Inconsidering whether a case Is ripe for raview, a court must evalua{e the fitness

Change View

of the: Issuas for judiclal decision and the hardship to the parlies of withholding

caurt conslderation.

2 F&dera! Courts = Ftness and hardshlp

A clalm is fit for declsion, for purfoses of fpeness analysls, ¥ Ihe issues raised

are primanly legal, do not require furlier factual development, and the chalienged

Aaction: s final,

Federal Courts % Envlrunmentand health

3

4 Fedt.ra[courta e Youngerabstenlmn

§ Fodaral Courts B Padicular Gases, Contexis, and Queslions

Althaugh ragulation conlaining policy for advertising of sredentials Issued by

recognized dental specially boards and assaclations was nol yeat cperalive, suil
chailenging California Stale Board of Dental Examiners' enforcament policy

pmhlbftlng advertisernent of seraln credenlials by California tcensed dentisls was

fipe for ad]ud[callon gince-recerd was developed the dispute was primarily legal,
and plalnliffs would suffer hardship wilh continued delay; If dentist wera to

adverlise his Amerlcan Academy cf implant Dantistey (AAID]) credentials, he

would violate statute and could be Immediately subject to sanctiens, including

revocation of his licanse, Wast's Anp.Cal. Bus. & Prof.Cods § 85 (; Cal.Code

Regs. titlo 18, § 1054,

5 Cases that cite his headnote

Younger abstention only applies {o pracgedings that are judicial in aalure.

Agency’s review of praposed ragutaiion for compliance with the necessity and

clarity standards of Government Code was not a Judicial proceading, and Younger

abstention, therefors, did not apply.
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2004)
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-LEvI, Dislrict Judge. - - —— — - - S S P

& Constitutional Law = Healih care
" Hoallh & Advariisirg

Benilsts’ advarlisement of their American Academy of implant Bentlsiry (AAID)
credentials consliluted commercial speach prataclad under the First Amendment.
U.5.CA. ConstAmend. 1,

3 Casas that cite this headnota

7 Constitutionat Law &= Reasonableness; relationship o governmental
interesf
Commarcial speech that is not false, decaptive, or misleading can be restricted,
but only if the State shaws thal Ihe restriclion directly and materially advances a
substantial state inferest in a manner no more axtensive than necessary lo sarve
that interast. [J.S.C.A. ConstAmend. 1.

g Constitubional Law & Business or professional services
With regard lo adveriising of credentlals from professional arganizations, state
may nod, under First Amendment, complately ban stalements hat are not acfually
or Inherenlly misleading, such as carlification as a speclalist by bona fide
arganizaflons. U.5.C.A. ConstAmend. 1.

§ Constitutional Law &= Health care
Health &= Adverlising
Galifernla State Soard of Dental Examiners’ anforcement policy viotated First
Amendment lo extent that it prohibited adverlisement of American Acadery of
Implant Dentistry (AAID) cradentias unless the adverfising dentist had af feast '
one year of post graduate academic study In Implant dentistry; board failed to :
show that advertisemant of AAID credentials was inherenily misleading, that ;
_adverlisémz_ant of AAID oredentials would mislzad e public inte believing that the
dentist placing the advertisement had at leasf one year of post graduate
academic work In implant dentistry or that any patential for cansumer deception
could nof be addiessed by disclosure raquirements rathay [fan prohibition.
U.5.C.A CenstAmend, 1; Wesl's Ann.Cal.Rus, & Prof.Code § 851,

: 4 Casas that cite (his headnots ’

PRSP

Attarnays and Law Firms

“1234 Richard W Nighals, McDonaugh Holland and Allen, Sacramento, CA, Frank R Racker,
pro hac vice, Frank R Recker and Asscclales, Marco Isfand, FL, for Plaiptitfs.

doet 5 Primes, Allomey General's Office of the Slafe of Calil‘crhia. Sacramenio, CA, for
Defendant.

MEMORANDUM OF QFINION AND ORDER .

This I3 a First Amendment commercial speach case in which plaintifis Perry Bipgham and
the American Academy of Implant Dentistry (AAID) challenge the Califoreia State Board 6f
Dendal Examinars' ("Cafifornia Denlat Board® or "Dental Board®) enforcement policy
piohubiting the adverdisement of cerlaln credenlials by Galifornia licensed dentists. Plairdifis
now move for summary judgment. For the reasons stafed telow, the motion will be granted.

|8
tmplant dentistry consists of the placing of *devices for attaching arfificial replacement teelh
fo he same bones ta which ralural teeth are anchored.*! (Pfs.' Exh. DO, Defs.’ Regulatory
Fila, at 546, AAID Position Paper. Spacialty Recognition and the Fulure of Dentat mplants.)
This case afises from the interzction of four sets of facts or cirmumslances conceming the
practice of Implant dentistry_ First, any dentist with a general license to praclice as a dentlst
may pesform implant dentistry in California. There is no requirement of any special training
oF education beyend that required for Ihe llcense lo practice as a dentist. As a consequence,
any licensed dentist may advertise Iia! he or she practices implan| dentistry Second,,
implant denlistry is not one of the eight speciaiities recognized by the American Dental
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Supreme Cond of Ihe Unilod Stalas.
June 28, 2043

...Bprint Gammunicaflons Company, L.P.,
(8print*) fa a dmited parinorship organized
under Dalnwinre law thaf pninarily provides
telacommenicalions services lo e pubiic,
Spiinl's partnars include U.S. T...

Joint Appendix

2002 YA 32102932

{OLE FOOD COMPANY, & al., Oulitionars,
+. Gasrtio Daenis FATRICKSON, ot al,,
Raesportdents, DEAD SEA BRGMINE COQ.,
LTD., &l al, Pelifioners, v. Gararda Denniz
PAFRICKSON of ol , Raspondants.
Bupreme Couil of lhe Uniled Slales.
August 23, 2002

-..Pursuant fa Hawaii Ruls af Givl Procadura
A4 arid wilhin tan days aftar sepving fts
otiginal answer. dafendan Oola Food
Company, inc. ("Pola") haraby filss ita third-
party comphalnt comeplalaing of Daa.,,

Ser ¥ore riels

Trial Court Dutuments

POINTE SAN DIEGD RESIBENTIAL
GOMMURITY L.P., a Galfarala Nimitad
parinoratip and Gosnell Bulldarg
Carporation of Galifornia, a Califarnia
commoration, Plaintiffs, v W.W.I,
PROPERTIES, LLD., & Galffernia
tinited NMabWty eampany; Aalra
Management Garparatian, a Callfern
corparation; Palomba Welngarten, an
Individual Potar Wenner & Assoclalas;
Atlag Homes, LLC, 8 Calltarmia Hmited
Ifaibility a Callfomia corporation dnd
ooz 1 through 50,

2002 Wi 31077968

POIMTE SAM DIEGD RESIDENTIAL
COMMUNITY LP., a Catiforaia lnllad
pairlnatship and Goanal Bullders Cotparation
of California, a California corporalion,
PralatifTs. v WL PROPERTIES, LLG., a
Californfa limtiad fiabilily eompany; Asira
Managamant Comporation, 8 Californla
coiporatlen; Balombn Weingdtian, an )
Individual Potar Wennar & Associates; Algs
Hames, LLG, & Calilornla dmited abifily 2
Califemia carporation and Doss 1 through 56,
Superior Gowt of Callfarla, San Dlago
Counly -

fdarch o4, 2002

...Tha phainliffsitross defendants wara
repraseniad by Stavan Sfrauzs, Frank Tabin
and Paul Tyrall Balosvdanisfoross. |

pk ware fep by Dowglas
Ragnalds, R. Gaylord Smith ant Ataa
Gresabarg...,

City of Colali v. Cashiman

2000 ¥4 35728030

Eity of Cotali v. Cashman

Suparior Courl of Callfinia, Sonoma County
Faboyary 04, 2000

-.Cirm. 19 Tha dafendants’ metdon io sidke
Tha complainl undar CCP §423.16 was haard
by this Cnur on Dacambar 5, 139¢ Plaintli
sppoared by and tcaugh ifs allornays,
JIntirsy Waltar and Hanry Haater; ...

Ahcade v, Hasp, Gorp. of Amarica

2014 L 5502416

Abegds w. Hosg. Gorp., of Amorica

Suparior Court of Californla, Yantura Sounly
July 01, 2014

-TIME: 02:21:00 PM DEPT. 20 GLERK,
Chrislina Schaflals EVENT TYPE; Ruling an
Submiliad Matler CASE CATEGORY: Civil »
UnHimirad CASE TYPE: Wrongful Tarmination
Tha Court, having praviusly taken the Moli.,

S9s Norg Trinl Court Decumanis
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Association {ADA) and tharefors no ADA credentials are avallable In implant dentistry as a
disfinct fleld or specialty. However, lhe ADA does award tredentials in oral surgery,
periodontics, and prosthadontics, flelds that Include Implant dentistry, byt that requira
extersive post graduats acadermic kraining, {Ses Bergar Decl, 11 3-4.) Third, the AMD, &

* nallonal dertist organization foundad In 1953 with some 2#1 Califorals mambers, {se¢
Caenpl, 11 13}, arguably fills the gap betwean the generat dentst and fre ADA specfalist by
awarding the eredentfals of *Fellow” and “Diplomate” in impiant denfistry lo lisensad dantists
who "1235 have completed cerlain requirements.* These requirements hclude tesfing,
saveral hundrad hours of continulng educalion in implan{ denfistry, and cinical experience
also inimplant dentistry, {See Shuck AR af | -} The AAID raquirerments, fiowaver, do not
Inchrda post graduate acadesmic iralning at an accreditad dental or medical school,

Finally, as applled {o dentists, Cal. Bus. & Prol.Coda § 651{h)BKA) allows a dentist lo
adverlise credemtlala ar a specially certification awardad by a private or public hoard only if
that board or agency Is recogrized by the Californla Dental Board. Un(il recenlly the
Catifornfa Dental Board appeaced {o rely upon the ADA In making rscognition decisions.
Mora recently, nowevar, as a result of the pradecessor lawsult lo this actlon, the Califarnia
Dental Board has developad lls own recognilion standards which have been reduced o a
proposed regulaion,

Plainliff Bingham Is a Cafilornia licansed danlist practicing general dentistry, He is a membar
of tha AAID and has been awarded the. *Fellow” and "Diptomate” rankings in Implant
dentishy from that organization. Mat surprisingly, Bingham and ather members of ihe AAID
wand lo advartise their AAID grademtials and have sought permission to do 3o from the
Dental Beard. As explained balow, the Californla Dentat Board's legal position has
undergone same development In the course of this litigatian. ta bottom line has not
changsd, however. It daes nol recagnize the AAID o its credentials, and it siatos that under
§ 851(h}{5)(A), Cal, Bus, & Prof.Code, It Is antilled o lake enforcement aclion against any
dentist who advertises AAID cradentlals unless the. dentist has one academls yéar sludying
implant dentistry at an accrediled dental or madical schoal, -

A. Prior Litfgation History

Tne plaintffs first challomed the Califosnia Dental Hoard's position In ar action fled in
ééﬁt&nﬁeﬁ 1897, The court dismissed that action as undpe. ._Efa_e Bingham v. Berfe, Gle. No.
S~97-1817 DFL JFM (Bingham 1), Order of Jan. 15, 1998, At the fine of he prior achion,
the Denlal Board fallowed an infarmal policy of deferring ta the ADA 25 to which credentials
and spechafities should be recognized. Ia the federal aclion, plaintilfs argued Ihat lhe ADA
Improperly had dedlined lo recognize irilpfanl dentlsiry in orderto protact other axisting
spectalilies from competilion. Whataver the merifs of that pusition, the court conciuded that
thase arquments had not been prasented to the Dental Board fn the Arst Instancs aing that
plaintifis had not yef sought & declaraiory decislon fram the Dental Board sfthef approving or
disapmroving a particuar proposed advertisament. Thus, prior (o Atigaling lheir clalm In
federal court, the plaintitfs were ordered to “sesk relief from the Dantal Board directly.*? fd.
at 4. The court noted:

The Dental Board also must considar whelher a llat ban on any advertisement of AAID

credentials—aeven If accompanied by appropsiate disciainars—Is required to protect the

puibilic from misteading advartising. The Dental Board may well conclude Lhat the proposed

adverlisement shauld ba permitied, Even If it reaches a different conelusion, he record SRR
will e far claarer as to why the Dantai Soard concludes that such a *1236 ban Is Justified

In the clroumstances hers,

fel.

On February 9, 1898, the plaintif's requested: by letter, a declaratory decislon from the
Dental Board under the lerms, of Cal, Gov.Cada § 1148620, ¢ (See Gompl. 1] 8.) Daspile an
exchange of letters batween counsel for plaintiifs and counsel for delendanis, no action has
aver been taken by the Dental Board on plaintiffs' requost for & declaratory decision,
presumably biecause al roughly the same fime as the raquest the Denlal Board bagan
drafting a regulation fo address the lssues presenled by Bittgham I,

On March 15, 1999, the plalntiffs again fled a complainl in faderal court, “conlaining

substantially the sama legal asserlons” as the earlier Seplamber 2%, 1997 complaint.

(Gompl.{ 6.) Since the filing of that complainl, the Dental Beard has proposed Cal.Code

Regs. i. 16 § 1054 as its mechanism fo enforce Cal. 8us. & Prot Codz § 851, '

8, The Dental Board's Currant Interpretation of § 851
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Alihough § 1064 has nat gane Into effect, lhe Dental Board currently inlerprets and enforcas
Cal. Bus. & Prof.Cods § 851 according io the standards conlained in the proposed
regulation.® According to Ihe Exgeutive Officer of tha Dental Board, “[tjhe Board palicy for
advertising of credentialg issued by Recognized Dental Speclalty Boards and Associations i
axpressed In proposed Section 1054, {Golemaa Dedl, T 11,)

Thus. the Dentat Board's current pollcy tnder Cal, Bus. & Prof.Cade § 651 Is'that:

(a) A denfist may adverlise thal &2 or she has credentials from one of lhe dental specialty
boards recognized by lhe Board of Dental Examiners of the Slate of Califarnfa, pursuant
to Section 1054,

(b} A danust may not advertise credentlals granlted by a privats or public bodtd or parent
association which Is not recognized pursuant to Saction 1054, unless:

{1) The privala ot public board or parent assacialion which granis fhe cradentials
currently requires:

(A} The successiul completion of a formal advanced aducalion program at or affiliated
with an accredited demtal or madical schoof aquivalent o al least one academic year
beyond the pradectoral curriculun;

{B} Successful complelion of an oral and written examination based on pyschometric
princlples; and

(G) Training and experience subssquent to succassiut compietion of (A} and (B)
above, to assure competent practice In the dentafl discipline as determinad by he
peivate or public board or parent assoclalion whigh granis the credantials.

1237 2) Any adverfisament which referencas the denlist's cradantialy shall include the
faltowing statement *[Name of annaunced dental discipline} is a discipine not
fecognized as a danlal specialty by tha Board of Dental Examittors of the Stale of
California.”

(3} The dentist discloses that he or she is a general dentist in any advertising which *
references the denlist's cradenilats.

Cal.Code Regs. {it. 18 § 1054.1 {proposad).

The AAID Is not recognized by the Dental Board, Thus, under the Dental Board's currert
anforcement policy, AAID credentials cannot be adverissd sirice lhey are not earned atler
an academic year of posidoctoral curdculum al an aceredited dentat or medieal school.”
Because plaintiff Bingham has not completed one year of post gracuale siudy in implant
dentisiry, and because lhe AAID is not recognized by the Dental Board, were ke lo advertise
his AAID cradentials, he would violate Cad, Bus. & PralCode § 851 and could bo subject to
sanclions, including revocation of his ficense, See Cal. Bua. & Prof.Code § 832,

Plaintiffs bring tiy action to challange the one year educational {equfce-ment. They donot
atiack Ihe Dsntal Board's disclosure requirersents nor do they quarse! wilh the testing,
training and experience requiremants.

e _ 1l Ripenass e
The: Denlal Board argues that the plaintiffs' claim Is nat ripe for adjudication bacause
Cal Cada Regs. {it. 16 § 1054 ts no yel oparative. Instead, the Dantal Board argues that the
court should abstain frem jurisdiction until he regulation goes into effecl. The basie prablem
wilh his argument, hawever, is that what Is befag challanged is the Dental Board's present
enforcement policy under § 651, and this policy is now in place and does not wait upan
implementation of § 1054,

1 2 "in considering whelher 2 casa is ripe for review, a court must evaluale '[1] the
fitness of ihe issues for Judicial decision and [2] the hardshig Lo the parlies of withholding
cowt consideration.” * US West Communications v. MFS Infslanst, fne.. 193 F.3d 14 12,
1118 (+999) {quoling Winler v. California Mad. Revigw, inc., 900 F.2d 1322, 1325 (3l
Ci.1989}) {brackets In original). "A claim i fit for decision if lhe Issiies raised are primarily -
legal, do not require further factual developmenl, and the challenged action is final.” Winfer,
- 909 F.2d at 1325,

3 Uniike the claims in Bingham /, the plaintiffs have prasenied sufficient evidenca of the
Dental Board's enforcemenst pelicy. The Deatal Board has concedad In Its oppasilion papers,
{see Defs’ Opp. Suram. J. af 8), in ils answers la lne plainlifis’ requests far admissions,?
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and al oral argument on March 24, 2000, thal Bingham and ofher members of the AAID
would be subjact to sanclions If they weare *1238 lo advertise their AAID Cradaatials, it ig no
longar “speculativa™ as to whether the: plainlifs would be subject to discipline for advertising
AAID credentlals. See Bingham i, Order of Jan, 15, 1998, al 3. As a resull, the conlroversy
Is primarlly lagal; whether the Danial Board's advartising prohibition violates Ihe Firsl
Amendmenti.

The plaintiffs alsa present a compelling argument for kardshlp. CGver two years have elapsad
since the dismissat of Bingham L During this two-year period, Bingham and members of the
AAID have been unatile o advertise thair AAID credentlals withaut jusfifiable fear of
professional discipiing from the Danfal Board. Thia injury wilt parsist If their claim ia further
delayed, ’

The Denlal Board also arguas that plaintiifs have failed 1 exhaust adminlsirative remedies,
Yetitis unclear what lwther staps plalnliffs could take to challange tha Dental Board's
present enforcament policy. Aker Bingham ! was dismissed, piaintiffs promptly sought
declaratory relief from s Denlai Soard to clarify whether AAID cerlifications could bs
adverlisad under § 851, Although their request for declaratory rellaf was nof acted upon, ¥

i’

fhe Dendal Board In Fact did clarify and articufale its enforcement policy, and this clarification
Is embodied in proposed § 1084, There are no adml‘nl‘slr?tlwa remadios leftlo exhaust.

4§ Findly, the Dantal Board argues Mat ¥ plalilfe’ claim [s fipa for adjudication,
the court shouki nonelheless absialn from exarcising its jurlsdiction under Yowager v. Hars,
401 U8, 37, #1 5.01. 748, 27 [..Fd.2d B89 (1971), hecause the Denlal Board's proposed
regulatfon is before fhe CAL In an ongoing administraliva proceeding. Younger abstention,
however, oaly applies (o proceadiags that are Judicial in nature. See New Oricans Public
Saiv., Inc. v Councll of the Gily of New Orleans, 491 1,5, 380, 370, 109 3.C1, 2508, 2519,
106 LEd.2d 208 {1989). The DAL's revlew of the groposed regulation for comﬁﬁange with
the necessity and clarily standards of tha Govemment Cocle is not a judiciai proceeding.
Younger absteniion, therefere, doas rot apply.

Plaintiffs clatm Is ripe for adjudicatlon. The record s devetr)ped" the disputz Is primarily legal,
and the plaintiffs would auffer hardship with continuacd dalay.

- {lt. Commarelal Speegh

[+ T The plalniiffs’ adverlisement of thelr AAC credentials constilutes cammercial
speech protectad under the First Amendment. See Virginia Board of Pharmacy v, Virginka
Cltizens Constimar Cowneil, inc., 425 U.5. 748, 770, 96 8.CL 1817, 1840, 48 L.Ed. 23 348
(1976). The stafes may prohibit false, deceplive or misleading adverlising. Sse i, at771
~72, 96 8.C1. at 1830-31. "Commerclal speech that Is not talse, deceplive, or misleading
can be restricted, but only if the Slate shows thal the. reslriction directly and matedally
advances a subslantial state interast In a mannsr no more extensive than necessary to
serva that interest,” Ihanez v. Fiorida Dap't of Busiiess and Professional Regulation, Bd. of
Accountancy, 512 U.8. 136, 142, 114 8,CL 2084, 2088, 120 L.Ed.2¢ 114 (1994) {clting
Cenlral Hudson Gas & Electric Gorp. v. Public Service Comm' of New York, 447 U.5.557,
5a6, 100 8.0t 2343, 2351, 85 L.EL.2d 341 (1980)); see also I re .M., 455 U.S. 151,
203, 102 S.Ct, 929, 937, 71 L.Ed.2d 64 {1982},

*1239 A. Commercial Speech In Profassfonal Services

organizations is not inhecenrlly misleading fo the public, In Peaf v, Atlorney Registration &
Disciphnary Comm'n of llinois, 496 U.S 51, 140 5.CL 2261, 140 L.Ed.2d 83 (1990), a
pluraiity of the Court found that an attarney who deslgnatad himself as a "Certifled Civll Tiial
Specialist by the Nafional Board of Trial Advocacy® was nat engaged i migfeading
advertising. In ovarturning the lllincis Supreme Courl's linding that the general public might
be misled by the advarisement and could mistakanly befieve that the fawyer was more
qualified than his peeis or had received a credendiat from an official slate organizalion, the
Cort held: ’

This analysis eonfuses the distinclion ketwaen statements of opinion or
quality and statements of ohjeclive facts that may support an Inference of
quality. A lawyer's cerificafion ., is a verifiable fact, as ara the predicate
requirements for thal certificalion. Measures of Ifal experience and nours of
continuing educalicn, like Informalion about what schoots the lawyer
attended or biis or her bar activitizs, are facls aboul a lawyer's lrzining and
practice. A claim of cerlification fs not an unverifiabie opinion of the ultimate
quadity of a lawyer's wark or a promisa of succass but is simply a fact, albeit

comee oo -8 The Supreme Courlhas held that tha advertising of eredenlials from PROTEIBIONG] orm o <o o
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deceplive or inherenlly misleading.

ane with mulfiple predicalas, from which a consymer may or may nat draw an
Inference of the likely quallty of an atorney's work in a givan area of practice.

i at 161, 110 5.Ct. at 2288 (infernal citations omilied), Moraover, tha Court cancluded Hat
even If the pubiic might potentially be misled by a term such @ *cartified” or *spectatist” leas
teslrictive regutations requiring disclosure could address this poteniial wed short of an
owtright prohibition: "a Slate might considar screening earfifying organizations or requiring a
disclaimer about the carifying organizations or the slandards of a'speclally. A state may not,
however, complelely ban sialemanls that are not actually or Inharantly misleading, such as
cedificallan as a speclalist by bona fide erganizations ..." jo. af ¢ 10, 110 5.CL al 2292-93
(intsrnal cltafions omitted),

Sirollarly, In Ihanez v. Florida Dap't of Business and Professional Raglation, Bd. of
Accountancy, 512 U8, 136, 114 5.Ct. 2084, 129 LEd.2d 118 (1944), (he Florida Board of
Accountancy reprimanded a lavwysr for adverlising her credentils as a Cerllfied Financial
Planner (CFP}—awarded by a privale organtzalion—beside her credentials as g Certified
Public Accountant {CPA)—licensed by Ike Board of Accountancy. The Board of
Accountancy arguad that the use of Iha term *cerlified” is her GEP credenlials Yinherently
mislead(s] the publle info beliavirg that state approval and recognition exists.” fd. at 142, 1 |4
5.Ct. at 2088 (orackets in orlginal).

@ Applying Peel, the Court hefd that wilhout conerete avidence of decaption caused by
the credentials, the evidence was "ot sufficient to rebul the constiulional presumplion
favoring disclosure over soncealmant.” fd, at 145, 414 8.Ct at 2090 (chation omilled), The
Court hald that the mara claim that the commercial speach may he pofentially misleading
cannot supplant the state's "burden to ‘demanatrale that the harms ¥ racites are teal and that
Its restriclion will in fact alleviate them to a material degree.'” 1d. at 144, 114 5.G1. at 2090
{qualing Edenflefd v. Fans, 507 U.5. 761,771, 113 S.Ct 1792, 1800, 123 LEd.2d 543
(1g993)).

The reasoning in Peel and /banez Is zpplicable o any professional advertising, including the
advertisement of denlal cradenliala. Ses Bergrer v, Cook, 33 F.8upp.2d 1327

(M0 Fia. 1998) (aprlying Pasland ibanez in a sult invoiving the advertising of dental
credenfials); &F *1240 Parkary Cammomyeallth of Kenfichy, Board of Denfistry. 818 F.2d
504 (Gt Cir. 1287). Under Peel and fbanez, then, the Denta) Board's prohibifion of AAID
credentials can only be sustained if thera is a real, demansirable polential that the pubile
may be misled, and if ire prohibilion is necessary lo address this prablam, as opposed lo
lesser measures.

B. AAID Credentials and Commarcial Spaech

The Denfal Board's contenlion thal the adverlisement of AAID eradeatials wil miskead
members of the public is not persuasive, To begin with, as in Peai, there is nothing
Inherently or recessanly misleading about the adverfisement of he AAID's credentials. The
Dental Board does not contend that the credentials are meaningless or that ihe organization
is & sham. The AAID is a bona fide organization, and it aclually Issues credentialy aceording
to cartain published standards. Thus, the AAID cradentials that Bingham and other AAIL
members desite lo adveslise exist and members of tha public can confirm this fact as well as
the predicate acts required for AAID carlification. in sharl, the advertising Is not fatse,

Nonathefess, the Dental Board apparently sees a potential for sonfusion bacayse
consumers might believe that the AAID's cradenlials are In some way spansored by the
Dental Board. The Board alzo apparently believes thal consumers assumie that professional
credantials are backed by at teast one year of post graduale academic work and further Ihat
members of the public may not undarstand the diffarence befween an AAID cerlification and
the more figorous requiremants of the varlous ADA speciallies. While plausible concesns,
the Dental Board has virlualy no vidence beyend conjeclure Ihal any of these concams
has real substance. ™

The anly evidance Ihat the Dental Board offers Ihat the advartising of AAID credentials
would be misleading is conclusory, anecdotsl, and speculalive, (See Colaman Deci.,
Binghant I, § & {“n my capacily as Execulive Director ¢f the Board, | am aware (hat thera
have been complaints regarding consumer cenfusion caused by dental adverlising of
specialty board cerfificalion in specialty boards not recognized by ihe ADA."}: Berger Decl.,
Bingham {19 {"{Tha public would be mislezd [sic] inta believing hat an AAID or ABOLAD

Fellow’ or 'Biplomate’ had the educational and examination raquirements of an orat surgacn

and specialist in prostiodontics when in fzct they do net."); Atbwood Dedl. 15 4-8 {anecdotal

Page 6 of 8
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avidence from a dental patient who was alfegedly misled by AAD credentials); Cinealla
Decl. 11 518 (anscdotal evidence from a lavwar who rapresents a dantal pallént who
aflegedly raceived Inaderuate dental care from an AAID agcrediled dential).) ' The Dental
Board has nat offered any empirical evideace—i the form of sludies or surveys—which
would support a concluslon (hat the advertising of AAID credentials would mistead the
genarat public. See lbanez, 512 1.8, at 146, 114 5.Ct. at 2000; Paal, 494 L).5. at 106, 110
S5.CL. at 2299. More parileularly, there is no evidence thal members of lhe public assume
thal ths AAID cradenlials at Issua here are backag by at least ene year of posl gradyate
study In fmpiant dentistry.

Even assuming that tha Dental Board had made an adequate evidentiary shawing of lhe

potentiaf for deception, il has failed to show Ihal a total prohibition Js necassary. 1244 The . -
Dental Board's cancern as lo sporlisursnip could be’addregsed by requidng disclosure in the

advertisernant that the AAID Is nol recognizad by the Denial Board or the AGA. The

proposed reguiation require disclosure that fmplant dantisiry Is not a disclpting recognized

by the Dental Board; an equivalsnt disclalmar might stals that the AAID js not affiliated with

the- Cafifornia Dantal Board. Simitarly, the Dental Board's concara {hat the publlc will maka

Incorract assumptlons as to the requiremenls for calification could be addressed by

raquiring the adverlisement fo summarize the requirements for carlification, See Bales v.

Stata Bar of Arfzona, 433 U.S. 358, 375, 97 5.Ct. 2601, 270, 53 LEd.2d 819 (1977).

in short, the Dental Board fails to show that the advertisament of AAID credentials fs
Jnherently misteading. It further fails fo shovi that the adverlisement of AAD credentials wilf
mislead the pubiic ino belleving tat the dentist placing Ihe advertisement has at least ong
yearof posl graduate academic work In Implant dentistry. Finally, the Dental Board fails to
show thal any palenkal for consumer decaplion cannot be addragsed by disclosure
requlrements rather than prohibiiosn. ; - ' :

V. Raoifaf
The court finds and declares that the Dental Board's enforcament policy is unconstitutional
- to the extent that it pichibits adverisement of AAID credenliais unless the adverlising denfist
has at least one year of post graduate acadeimic sludy In implant dentlstry, The rernainder of
the Dental Board's apforcement policy under Cal, Bus. & ProtCode § 651 Is not befare the
courk and, tharefore, remalns undisturbed, ' :

. )
The plaintiffs' molfon Tor summary judgment {: ;3RANTED. B
IT IS S0 ORDERED,
Footno_te_s e e e f
© Accanding o s AAI, "l mostcurentfomma dr e, i ston

top of the gums or are atlached to exlsting laath, Implants may be Inserted Into
the bone, funclioning like an artificial oot roat, or may ba placed directly
against the bona to supporl a denlaf prosthesls.” i,

2 The "Fellow" designation is awarded dirgotly by e AAID; the higher rank of
“Diplomale” is awarded by the Amerlcan Board of Dral Implantologyftmplant
- Denistry, a cerlifying board sponsored-by the AAD. Compl g 11} — <o e

3 At oral argument on December §, 1997 In Bingham |, the defendan(s’ counsel
indlcated that the plaintiffs could ask for a declarafory decision from the Dental
Board as to whether their proposed advertisemanl would ba in compliance
with § 851{h}(5){A). (Rep.'s Trans. of Proceedings,'Bingham i, Dec. 5, 1997, at
8)

4 Following tha dismissat of 8mgham I, defendants' counse! ser 2 letler to the
Dantal Beard recommendling that the Denlal Board progosa a fermal
regulation. {Seze Latter from Primes lo Coleman, Jan. 22, 1998.)

5 On January 28, 2000, the California Office of Administrative Law {OAL}
disapproved the Dental Soard's progosed regulation for pracedural reasons;
according to defendants, CAL disapproved the proposed requiation because it
failed to comply wilh the necessity and clarity standards of Cal, Gov Code §
11349.1, (See Colaman Decl. Exh. 2, Decislon of Disapproval of Reguialory
Action, File No, 99-1214-08S, Fab, 2, 2000, at 1.} At oral arqument on Mlarch
24, 2000, deferdants’ counsel stated tha! the Dealal Baacd had restbmifled
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the sama proposed regulallon {o the OAL after addressing the procedural
deficiencias, and that it expecied appsoval In April 2000. According to the
OAL's Infarnat web page, it appears that the QAL has approved the ragulation
and that it 1 schedufed te become operative an May 24, 2000. Saa
<ptpfceroal.ca.gove>,

Further, at oral argument on March 24, 2000, defandanls’ counsel conceded
thal Bingham wiould violate Ihe Danlal Board's currant polley, 83 exprassed in
the praposed ragulallon, If he ware to adverlise cradentizls awarded by the
AAID. '

Al oral argument on March 24, 2000, defendants’ counsaf indicated that AAID
mambers wha have salisfied Ihe requirements of proposed Cat.Code Rags. fit.
18 § 1054.1(b) could adverlise their AAID cradentials. Thus, AAD cradantial
haldars who flave completed one post graduate academic ysar In implant
dentistry at an acerediled medical or dentat schoal may net be subject to
disciplinary action. However, since fhe defendaats have conceded that
Bingham has not satisfied those requirements, e cannot advertise hls AAID
cradanilals.

See Defs. Responses lo Pls.* Request far Admissions, No, 38 ("The Board's
interpretation and implementation of Seclion. 651 of the Business and
Professions Cade s cutlined in Saction 1054, ol 4eq."; id,, Na. 37 (*The
Board's cumrant Interpretation of Seclion 651 of the California Business and
Prafsssions Cede is outlined In Saction 1054, el seq.™; i, Mo, 46 I the
Plaintiff?leensee doas not comply Sactian 1054, the Board would admit that it
would be unfawful for him lo acvertisa AAID and ABOVD credentials.”). But
see id.. Nos. 3, 19 & 44 {denying that the proposed regulalion is the Dental
Board's current enforcement palicy).

“A dacision rot lo issue a Declaratory Decisicn is within the discretion of the
Agency. An Agency's failure to lake action wilhin 60 days of receipt of an
application constilutes a daniaf of the applicaticn.” Cal.Cade Rags. tit. 1§
1274{a). When taking aciion on an application for 4 dedlaratory decision, the
Denla Board is radulrad to commence a Daclaratory Decision Proceeding with
specific nofica raquirements, Sea i, at § 1272, “Within 60 days of raceipt of an
applicallon ... the Agency shall serve on the Appileant ... nolice of lhe

Beclaratory Decislen Praceading.” /d. ai § 1275(a). Since the Dental Board dig

not respond o the plaintifls’ request within 60 days of its receipl, the Dental
Board denled the plaintilfs' appiication for a dectaratory declsion. )

The Denlai Board does not coatend that ans year of post graduate education
is required to perform implant denfistry. As discussed In Part ) supra, any
denfist with a generai license to practics as a dentist may perforen implant
dentistry.

It 15 significant fo aoie that the patient's daclaration, (Alwood Decl. §ff 4-8),
and he lawyer's deelaration, (Cincotta Decl, §ff 5-13), only allege that the
AAID dentist provided substandard care. The patiant alleges that she balievad

the dentiat was well qualifiad-because-of e AAID cradenlials -(See Alwaod - -~

Bact. 1 4-8.) As a resuli, thase daciarations do littls 1o bolster the Denlal
Board's ¢laim thal the public would be misled by credentiala which did nat
require an academic year of postdoctoral educalion.

0 Raclers Mo ctaam te aignad UL Govznimsrt Woks.

Privagy $latarsant  Accassibiily  Suppfar Tarms - Confactils 1-802-REF-ATFY §1-300-733-238%4)
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Polts v. Hamilton
Unitad Siates Diskicl Cocrt, E.D. Catilomia.

Septambar 8, 2004 34 F.Supp.2d 1206  (Spprox. 18 gagas)

F Roverdnd and Runandnd by Pelis v Zallol, 9th CiriCal., Febiuary 2, 2067

253 Oviginal [inage of 334 £.Supp.2d 1206 (PDF)

Michael L, POTTS, D.D.3., and the American Academy of Implant

Kathieen HAMILTON, Director, Californla Department of Consumer
Affaivs; Cynthia Gatlin, Exeeutive Officer, Caltfornia Dental Baard; and
Alan H. Kaye, D.D.8,, President; Michael Pinkerton, Vice-President, Public
Menber; LA Donna Drury-Elein, R.D.A, Secretary; David L Baron, Public
Member; Newton Gordon, D.0.S,, Member; Lawrence Hyndley, D.D.8,,
Member; Patricin Osuns, R.D.H., Member; George Soohoo, D.I.S.,
Mesnber; Aviane Terlet, T0.D.5., Member; and Chester Yokohama, D.D.S.,
bMember, in their official capacities with the California Dental Board,

334 ESupp.2d 1206
United States Distiiet Court,
E. 1. California,

Dentistry, Plaintiffs,
v

Defendants.

Na, CIV-5-03-034B8DFT/DAD.  Supt, 8, wuos4.

Synopsis

Background: Dentist and aalienal dental specially organization brought actlon challenging
canstitutionality of state's prohibitions upon advertising of dental specially credentials,

Plaintifts moved for summary judgment.

Haldkigs: The District Cour,

Lavi, J., held that;

1 doclrine of res Judicata did not bar aclien;
2 slalute did not reguiale only inherenily misteading speech; and
3 statute viclated First Amendment and had lo br invalidaled.

Motion granted, .

West Headnates {15

1 Judgment & plalure and Requisites of Former Recovery as Bar in Geneml

Change View

Judgmant £ Nature and Elements of Bar or Ssloppal by Former

Adjudica:lion

SR -“Claim preclusion™ bars refigation of claims that were raised or could have bean -
ratsad in priar lawswil, and requires kentily of claims, final judgment on merits in
priar lawsult, and Identity of, or privily between, padies in first and second

{fawsuits.

Estoppelin Ganeral

2 Judgment %= Natre and Raquisiles of Fermer Adjudicalion as Ground of

Judigment = Scope and Extent of Zsloppel in General

“lesue preclusion” bars relitigation of issues actually filigated and decided in prior
lawsuit, and requires identity of issues. final judgment on merits in prior lawsuit,
Tull and fair epporfunity fo litigate issue in prior proceading, actual iitigation and
decision of issue in pdor praceeding. and necessily of that issue o suppart finai

judgment an marils In pdor proceeding.

31 Judgmant &= Etlecl of Changa ir Law or Facts
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SELECTED TOPICS

Canstitulicoal Law

Fraadum of Spsach, Expraasian, and Pross

Falsa ar Histeading Commarclal
Advadising

Fraadom of Speach, Exprassion, and

. Fress

Frotecled Spouck and Copdunl

Judgmari
) Cantlusivariess of Adjudisatian
Sauply ur Mupicipal Tax

Snucondary Sources

§ 296 Regulalion of commurclal
aclivily

13 Cal. Jur 3d Gonsdlulional Lavr § 296

wAlthough e =xistance of commarcial
aclivily in conneciion with speach doas not
prevan( such speach fom anjoying the
canslifudional prolaciions of fea spavch and
Iree prasa, o Constltutlon stfurdi...

§ 262 Nature and scope of preleciion

13 Cal. Jfur, 3d Constilujenal Law § 262

-.The Gafiformnia Cansthution's Fres Spoach
Clause galects commareial apeech, al loast
In the form of tadhiut and nonmistaadiog
massages aboul lawlel produsis and
eivicas, as doas the Flrsi Ameadment,,..

§ 4:7.Coleréd spéeth

Gal. Cis. Prags, Givil Rights Ligation § +7

W The conglitutional dght {o ires spaach snd
press prafecis mast fypes of spaach on alf
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concaras. [Arron v. Munidpat Cour...
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Officlals of state dental examiners' board warg riol preciuded, under docline of ; . adverllzing of thelr proshucts. Pafitionsr is 2
: laryy, tamify-mn fuil farm. its owners

188 judicata, from seeking to uphold constitutionallly of atata's prohibitions upon {harslnaflar Garawan...

advarlising of dantal speclalty credentials, despite prior judgment finding Wat ;

statute violated protection afforded to commercial speech by FlrstAmendmanl ; Som ot Briof

whete ragulalory educational requirament in irat action entailed *successful Trial Court Documonts

compledion of a formal advanced education program at or.affliated wilk an Asmiortoarn Givll Liberties Urifan af

accredited dentaf or medical school aquivater lo al laast Qne academic year ; Martheen Californila v, City of Rodding

bayond the predoctoral curricuium,” and statule was submaquenlly amended o : 2011 WL 8022000

require "sucoassiul complelion of a farmal, full-fime advanced aducation program Amarican Giu Libartlez Union of Nostham
: Califomnia v, Glly of Radding

that is affiliated with or sponsarad by aunlvarally basac dantaf school and is Buperier Caurl of California, Shasla, County

beyond the dental degraa at a graduate or postgraduate fevel” U.5.C.A, : Juns 21. 2011

Gonst.Amend, 1; Wast's Ann.Cal.Bus. & Prof. Cads § GaH{h)(E)EA). - oNATURE OF PROGEEDINGS: FINAL

RULING FIMAL RULING OGN ORDER TO
SHOW CAUSE RE PRELIMINARY
— e s et e I IMJUNGTION; Plaintiifs saek g preliminary

Il !
1 Jucfgment 'ﬁ"ﬁ Guvernment Stata, or Munlcnpahty, and Officers, szaﬁs or :’:',?,‘:Lt;‘ﬂ:,"i:ﬁgﬂ:’:ﬁ_::‘:’“ or

Taxpayers :
; I : Barry B. KAUFMAN and Vans, Inc.,
Court has discration to relax appllf}aiion of precirsion where defendant is indisldually and on bahall of § shves of
governmant antily, particutarly political sovarslgn, others similady situated, Plalntiffs, v,
{ -+ ACS SYSTEMS, ING., Datamart
: - Information Survlcua Cory. Joo
T e e ' Girdwood and Doog 1‘250.
§ Constitutional Law %% False Gr Qeaeplwa Claims; Misrepresenlalion gnfendanm.l:Ja;rdL Ambraul and Joel
if advertissment Is Inherently misteading or has in actual praclica misled members . - krau, Indivicraly and an bobalf ot

a class of oliers similarly shuatad,
Plaintifls, v, Pagific Coast Oifice
Praducts dha Coplor Supar Stors, a
Callforniz Corparatian and Does {
through 108, inclusive,

- B — 200 WL 36024184
[ Constituumsar Law G Reasonablenhs Relahcnshup tn Gcwemmen(al Batry B. KAUFMAN and Vans, nc.,

B * Individually dnd on behail of d lase ol oslers
Interesi : simitaity silustad, Plaintifia, v. ACS

of cansuming publlc, [tis not protecied by First Amendmeni and may ba
. absolutely pronibited. 11.5.C.A. ConstAmeand. 1,

State need nol demanstrate that slatute banning inherently or actually misleading BYSTEMS, ING., Balamad Informalion
. . . : Sarvicas Corp.; Jog Qlidwoad; and Dnes
commercial speach direclly and materfaily advances subs tanfla| interest or ; 1-200, Dofendants: David L Ankeaul snd
exhibils reasonatle means-end fit. U.5.C.A, CenstAmend. 1. 3 Jeol Amkrau, Individually and on bahalf of a
H class of alhors simifarly situatad, Plainiifés, v.
i Pacillc Coast Ofica Prodeucta dba Gagler
P s e : = = e § * - SuparStore, a-Callfornta Corporation and:
7 cOnstutulional Law %? False ar Decepuve Clmms Miareprasentatmn Doas 1 Inratigh, 100, Inglusive,
H Guparfor Coud of Caﬂfnrnx-‘l Los Angatas
If adveriisement is merely potentialiy misleadlng, in that information could be Ganty
presented In different way that would nat poteniially mislead, then it Is prolected : Dacambar 12, 2601
b andm may not be absclutaly prohitited. U.5.C.A. ! - zThists 3 group of cases fled agaps|
¥ First Amendment and ay bisclutaly prohibited. U A H businessas and Individuals which havs
GConst.Amend. 1. : allzgedly angaged.in, and sontinue 1o angagn
in, "2 pallara and pracice of sending
__ e e S icited faxad adyait is ot and ...
[ Constlmtianai Law % False or Daceptive Claims, Misrepresentation : Environmontal Law Foundation v,
As to patentlally misleading advertisements, wiich ara protectad by Flrst Loddiaw Translt Sarsices
Amenciment, slale may insiat upon presenta tion, such as inclysfon of additonat X 2003 WL 2157672
" . B l I . Lai
clarlfying Information, Ihat removes potential for deceplion, so long as ragulation - Er‘:'ngf;fr';};:‘w Eoundalon v. Laiclny
ig no mors extensive than necessary la direclly aad ma!erlally advance states . "Bupenar Caurt of Calioraia, San Fanglsco
B Gounly
interest. U.S.C.A. Ganst.Amend, 1. : Janusry 08, 2608
i .. Tha above-antitied causa came an for
e - s et s haaring Dacamhar 4, 2007 Ia Daparimont
3 Constltu[ional Law %‘*"" Daception; M|srepresentatnon . @13, tha Honorabla Evest 1, Goldsmth,
o T R T TR T —uudgﬂ;' pf‘-ﬂldlﬂﬂ- Mal‘k pﬂﬂh‘l‘l-’in urid Tedd
meessmnal credentials issued by bonz fida credentialing organizations, whuse ; Malden of Raad Smith, LLP appaarad s
standards arg rigarous, objectively elear, and verifiable, cannot be inherently ar - counsa. .

actuatly misleading, and thus are protectad by First Amendment, because they
ara stalements of objeclive, verifiable fact, rather than stalements of opinlon or
about quallty. U.5.C.A. Const.Amend. 1.

Saz Mors Thal Cout Dacumanta

10 Antitrustand Trade Regulatlon L Weigly and Sumemncy
Mare spaculation about possibility of deception in hypothelical cases does nat
suffice to show that adverlisemanl Is Inherently of aven potentally misteading.

S— —— — C e e e JE— PR H

11 Antitrust and Trada Regulatiun *’4‘““’ Advarlising, Macketing, and Fromolion
In erder lo ragulate potentiatly misleading adverlisement or prefessional
credential, stale must provide evidence o show that there is real potantial that
particular advertisement or cradential will mislead public in some way
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12 Consfitutional Law = Health Care

Heaith &= validey
State statute prohiblling adveriising of denlal spacially credentlals not recognized
by American Dantal Association (ADA) of Dental Board of Californla did nat
teguiate anly Inherenlly misleading speach, and thus could net be upheld against
First Amendmen( challenge on that basie, whera credentials confaned by some

" non-recagnized groups wars represenlations of objectively verifiable facts, rather
{han statements of opinion or qualily. 1) .S.C.A. ConstAmend. 1; Wasts
Ann.Cal,Bus, & Prof.Cods § 65 1{h){5){A). ©

13 Constitutional Law = False or Deceplive Claims; Misrepresentalion
" Defendanls seeking fo uphold validity of commercizl speech reguiation must
provide conctele avidence o show that lhere is at least rea! potential that
particular advarlisemnant will misiaad public in parlicular;wa-,r. .8.CA. i
ConstAmend. 1.

14 Constitutional Law %™ Haallh Care

Health %% validly

State's prohibltion upen adverising of dental spaclalty credentials nof recognized
by American Dental Assnclation {ADA) or Dental Board of Californfa was mora
extensive lhan necassary to advance state's inferest in pravaniing misisading H
adveriising of profassional credenllzls, and lhus staluls violatsd, First Amendment
and had le be invalidated, even If cradentials at issue wers polentlally misteading,
and siatute served substantial slate Interesi, where disclaimer requirement would
have restricted far [ess speech lhan dutright prohibition on adverdising credentials.

f U.8.C.A, CanstAmend. 1; West's Ann.Cal.Bus, & Prof.Cade § 851(h)(5){A).

15 Constitutional Law &= Narow Tailoring
‘ _ Itis within legisfatura's discrelion to choose betwaen narrowly tailored means of
. reguilating commercial speech, and court will nat second-guess such cholce.
; U.S.C.A. ConstAmend. 1. (

e B A i e ——— v e e e oo o1

Wast Codenotas

Unconstitutional as Applied
Wasl's Ann.Cal.Bus. & Prof.Cade § 851(h)(5)(A)-

Attorneys and Law Firms

*1208 Ann Taylor Schwing, Esq., McDongugh Holland and Allen, Sacramento, Frank R.
Recker, £sq. (Pro Hac Vice), Cyntifa June Hubbard, Esg. (Pro Hac Vice), Marco Island, FE.,
for Plaintiffs.

Marcia A, Fay, Esq., Altomey General's Office for the Stala of Californiz, Sacramento, CA,
for Defendants.

Charlas 5. Fainter, Esq., Ericksen Arbuthnot Brown Kildruff and Day, Sdcramento, GA,
Laure] A, Haskell, Esq., Slavea P. Means, Esq., Michael Best and Friedrich, Chicage, IL, for
Intervenors: Lawrence Addleson, BDS and Amarican Academy of Cosmatic Dentistry.

MEMORANDUM OF OPINION AND ORDER
l.EM, District Judge.

This caseis a further chapter In the long-running dispute between plaindiffs and the State of
California ever the Stala's prohibitions upor the advestising of dental specially credentials.
Paintiffs challenge a recently enactad California statute restricting the adverfising of dental
specialty credentials to those credenlals recognized by the American Dental Aasociation
("ADA’} or the Oantal Board of California ("Dental Board™). The court previously found that
an earlier version of this stalute viefated the protection afforded lo commercial speech by the
First Amendment See Bingham v. Hamiltan, 100 F,Suzpp.2d 1233 (E.D.Cal.2000), This
renewed effort to limit the advertising of bana fide credentials faras no tetter. The
adverlising of cradentials in dertlal spaciallies awardad by boards not recognized by the
ADA or the Dental Board is nol inhezenlly or aclually misleading. In addilion, even if such
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adverlising wera putentialiy misfeading; the stalute is more restrictive than necessary lo
advance (he State's intersst in praventing falsa or misieading adveriising of dental spactally
credantials. Therefore, tha statute violates Ihe First Amendment, and plaintifis are eniitisd to
aurnmary Jidgment.

A. The Partias

Flaintiffs are Dr. Michael L. Potis, 0.D.3. (*Polls™) and the Amerlcan Academy of inplant

Dentislry ("AAID), Polts is a California-lcensed denlist n Camarlo and hak been prachicing

general dentlstry since 1975. He holds he cradestials of "Feliow” from AAID and

“Diplomale” from AAID's cerfifying board, the American Board of Oral Implantoiogyfimpiant !
*1203 Dentistry ("ABONIDT, and he wants lo advedisa thase credentials by listing them aiter

his name. (Pls.’ Mol. at 9.)

AAID is a national dental speclally organization which clalims approdmately 60 cradentialed
member dentists in California, {fd. at 2.} AAID suas _'In its own name and on behalf of its
credentialed members in Califaria. {fd) AAID seeks lo advance knowladga, skilf, and
expartisa in the field of [mplani dentistry. To thal end, AAID and ABOIID award varlous
cradentfals to their mamhers who filfill certaln educational, practice, and tealing
requirernents, AAID awards the credsnlials of “Assaciate Fallow” and *Felleiw,” while
ABOIID awards lhe higher gredenlial of *Diplomale” Awhich is often advertised as "Board
Cerlified"). {/d. at 1-2.} Besldes completion 4f a denta) degree, aach of ihese credentials
requires a certain number of years of practics in implani denlislry, campletion of 3
substantial number of hours of continuing education In imptant dantislry, completion of a
ruitipla-choics viritlen examination, and presertation of a éartaln numbar of cases exhibiling
competance In performing various types of implarits. (Exs. In Supp. of Pls.’ Mot,, Ex. B.}
None of these credentials requires completion of & graduale or posfyraduale education
pragram in implant denlisiry at a univarsity-based dental schaol, (Pls.' ot at 9.} '

Defendants are the Director of the California Dapartment of Consumer Affairs and the
Exacutive Officer, Prasident, Vice-President, Secretary, and athar members of tha Denial
Board of Callfornia. Defandanis are charged with enforeing the slatule et Issue In this case

“aiid ara sded $6lalyin thalf official capadiiies. Piainfiffs seak a deckration iat the satute Is . .
unconstitutional and aa lnjunction against its enforcetnent, : - .

B. Background and Prior Litfigation

Any dentlst with a genaral license e praclice may paffurm imp anl denlistry In Califorpta. !
There Is no requirement of special training or aducalion in implant dentistry, In addmap. a
general dentist may adverles that he limils his practice to implant dentisiry. ¢ at 4-5)
While Implant denlistry is an area of denlal specializallon In {he broad sense, it is not a
specially recogntzed by the ADA of the Dental Board, 2 The current dispute centers around
California's refusal to permit denlists lo advertise thelr cradentials sarned from gpecialty
boards (such as AAID and ABOHID) that are nol recogmzed by the ADA or the Dentat
Board.

{h Bingham v. Hamilton, 100 F.5upp.2d 1233 (E.D.Cal.2000) (*Bingham J 7}, he court
held unconslitutional the erfercement policy of he Dental Board and a proposed regulation
embadying that palicy. At that tme, the Dantal Beard's policy permitted a denlist o advertise

- -8 credenlial awarded-by a spacially board only- if (hatbaard was recagrizad by the APA — - T T e

*1210 or by the Denlal Board. The golicy set out three crileria on which & non-ADA-
racognized specially board must condltion tie granting of credentials in arder o be
recognized by the Dental Board: (1) “successiuf complelion of a format advanced edueation
program at or affillated with an accredited dental or madical school equivalent to at [east ane
academic year hayond the predoctaral curriculum;” (2) “successiul complelion of an aral and
wiitlen examination based an psychomelric principles;” and {3) “fraining and axperience
subsequent to successiul complation of Ithe educalion and testing requirements], fo asaure
competant praclice i the dental discipline as dafermined by the ... board ... which grants the
credentials,” Id. at 1236-1237. Dentists holding AAID credentials could not advertiss thess
cradentials because AAID did not thea-and does not nowsraquica successfil complalion of a
farmal advanced aducalion program al an accredlted dental schcol equivalent ko atleast one
academic year beyond the D.[.S, degreo.

Tha plainliffs in Bingham I chalfehged the one year of gostgraduate educaticn requirement
under the First Amendmant. The court hetd that the advertisiag of AAD credenlials was not
inherenlly or actually misleading because AAID was 8 bona fide organizalien that issuad
credenllals according fo objectively verifiable standards, /d, at 1249, Further, whils Ihe Stale .
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has a substantial inferest in preventing the general public from being misfed that AAKD and . .
ABOID credentials are fom a board recognized by tha ADA gr the Denlal Board or ihat '
such cradentials require successful complation ofa posigraduale aducation program at an ’

acctedited dental school, this inlerest could be profecled by a required disclaimer without a

wholesale prohibiien on the fisting of the cradantial. &, at $240-1244.

C. Business and Profassions Codu Sectfon 65 (i }{5)A)

Some two years after he Denlal Board's regulalion and enforcemant policy was Invalldated
In Bingham K, the California legislature anacted § 63 1{h){5)(A} of the Business and
Frofassions Code. (/. at §-7.) The laglslalive histary of this provision shows that its
sponsors Intendad lo cadify substantially the same advartising rastrictions as those
embadied by the proposed regulation and anforgement policy siruck down in Biagham i,
(lff.; sae alse Compl.,, Exs. D-4.) Seclion E51(h)(S)ANI) specifically addresses denta
spacialty advertising in spaclailies recogriized by the ADA. Far these ADA-recognized
specialtias, § 651{h)(E)AN) forbids a denlist from holding himself out as a specialist or as
being a member of or halding credentials fram a carlifying board unless that board is
recagnized by the ADA (or he dentls! has comploled a specially educatlon program
approved by the ADA). (Defs." Mot. at 6.) It is undisputed that fhe AAID and ABOWID do ot
falf info this category because Impianl denfisty is not an ADA-racagnized speciaity. (fd.; Pls."
Mol af 8.) .

Section 654(h)(5)(A) () reguiates spaclalty adveriising by deatists in areas of denlistry that
are not recognized as'specla!tias by the ADA. (Dels, Mol. al 6.} it afiows a dentist
spechalizing fn dne of thede areas to adverilse cradenitials dwarded by & nori-ADA-
recognized spacialty board {such as AAID and ABCU D} anly ¥ that board is recognized as
bona fide nrgamzahon by the Denlal Beard. in order to be racognized as bona f de, 2 non-
ADA-racognized spamalty beard must condiliont credentialing or mémbership on three
requirements that are similar to the lhrae requirerents for nan-ADA-fseognized specialty
boards confained in the regulaticn at isswe in Bingham N. These thrae requirements are: {1)
“sticeessfut complelion of a formal, *7271 full-ime advancad education pragram fhiat i
affilialed with ar sponsered by a unlversity based dental school and Is beyond the dental
degree at a graduate or posigraduate level” (2) “prict didactic irainkng and clinical
experience In-the specnfn araa efdentrstry that is greaterthan that of olher dentists;>and (3}

“successfuf comple&lnn of aral and-wrilten examinaions based on psychomekic principles.”
Cal. Bus. & Prof.Code § 8541 (0E){(AMIND-(ND. It is undisputed that AAID and ABOWD do
not condition membership or credentialing on successiut completion of a formai, full-time
advanced education pragram at a'universily-hased dental schoal hat s bayand the dental
degree. (Defs.” Mot. at 6-7; Pls," Mot. a1 9.} As In Bingham If, pla infiffs challenge tis
educational raquirement as uncoastiiutional bacause It completely pravenis adierﬂsing of
AAID and ABOVID credentials.

Befendants point oul that even if a dentist is not allawed to adverise a specialty credantial
undex § BE1{RY(E)AND) or (i}, he may st adverlige a praciice emphasis in any arza of
denfislry, as long as fe indicafes in the adverfisement {in capiial tatlars) that he is & genaral
dentist. Cal. Bus. & Prof.Code § 65 1{h)(5)(A(iil). In the conlext of this case, defendants
have Indicaled that nolhing in § 651 {)(5}(A} prohibits implant dentists like Potts from
adverlising (hat they ftmlt their praclices {o implant denlistry or that they have compleled a
cerfain number of continuing education classes in implant dentisiry. (Defs.’ Mot. at 7.}

- === -Difendants also acknawiedge thal nothing in § 651(h)(5)(A) probibils AAID-MemBers:fam - ———— — -« — — e e e
advertising that they are "members” of AAID. But Potts may aat advartise thathafs a
“Fellow” of AAID and a *Diplomate’ of (or *Board Cartified” by) ABOWID. He may not Indicate
to the general public that he is a credentlaled mamber of AMD and ABOWD. (/d at8)In
short, while Polls can adverlise thal he limils ks practice to Imglant dentlalry and has iaken
catrses In implant dentistry, he cannot advertise that he hag achieved a measure of
expaise a3 deferminad by AAID and ABOVID.

- I8

A, Res Judicata .

1 2 Plainliffs argug that defendanis are grechuded fram conlesting the
congiifutionality of § 851(h)(5){A} becausa subsianlially (e same advertising restrictions
were held unconstilutional in Bingham i and defendants had a iufi opporunily In that action
fo defend {he restrictions, (Pls.’ Mot. at 17-19.)*

3 4 Befendants do not dispute that the parlies in Sfrgham If and in this case are
icentical and thal Binglam il was litigaled o a final judgment on the merits. (Defs.” Opp'n at
5-6.} However, defendants contend lhat ag identity of claima or issues exisis belween Ehis
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professional groups.

case and Bingham I, {. al 8-8, Dafs.’ Reply al 3.8} The cowrt agsees. While |he claims
and faclral circumstances are quile almilar, they are not the same. The educational
requitement In § 651{h)(SHAJEHI} Insists upon “suceesai campletion of a formal, “1212
full-time advanied education program that is afftiated with or sporisored by a university
based dental school and Is beyond s dantal dagrea al a graduate or pasigraduate level.”
By conlrast, the regulatory educalional raquirement in Bingham I safailed *sucessfl
completion of a farmal advansed education program at or affiliated with an accradited dental
or medical school equivalent |a al laast ona academic year beyond the pradocioral
curticulum.” Bingham If, 100 F.Supp.2d at 1236. Moreovar, in Bingham ff there was no
dispute by defandantls that AAID and ABOIID were hona fide organizations who ssued
bonz fide, not sham, credenlials, Mow that tha State legisfatura has acted (o reinvigorata the
regulaiion, defendants contend, and the statufe pruuldes. that any organizalion and
credenlfal thal does not meet the sfatutory requirements cannot be bona Fda and must be
misleading to the public. F| inally, the court has dlseretion o refax ‘applicaﬁon of preciusian
where the defendant Is 2 gavernment entity, particulaty a political soveraign. For all of thase
reasons, the: court declines to find (hat defendants are barred by Blngham 1 from defending
§ B51{R)(S)A). :

B. Commarclaf Spaach )

Dr. Potis wants to tell prospective and exisling patients that he has certain crederilials by, for.
example, displaying a cerificate in his office or including the cradentiale afer ris narme an a
business card or lelaphone book Isting. This Is 2 elassic form of cofimereial éperch and,
unless misieading, woufd nol be subjact to prohibilion under well-established principles.
Whers the dlfferent professions are conceraed, howsver, the analysls hacomes semewhat
more complex. Profassionals who fack the glalmed cradeniial consider that those who would
advarlise [t seek an unialr competifive advaniage based on the false premise that the
crederlial equates to 2 higher levai of skilt. Moreover, stata-a pprovéd aceorediling
oiganizations bolleve that they bring espertise and knowledge of the profession and its arl ko
the table, and see their advertlising regulatlons as part of their gverall regutation of lhe
professlon through the establishmenl of meaningfuf standards, Those organizalions fhat are
not state-sanctioned see tifs kind of regulation as pretectionist of certaln inlerests and

A slate may absolutely prohibit commarclad speech lhat [s false, doceplive, or misleading.
Va. State 8d. OF Pharmagy v. Va. Cllizens Consumer Couniil, Ing,, 435 1).5. 748, 771772,
96 S.CL 1617, 1830-1831, 48 L.Ed.2d 346 (1970). Whera tha speeck Is Aol decaplive, the
stale may restrict it “only if the [sHate shows thal the resiriction directly and ‘materiai]y
advances a substantial state interest in & mannar no ose extensive lhan necessary to
serve that Interast” thanaz v Fla. Dep't of Bus. & Profy Regufation, Bd. of Accouniancy, 512
U.5. 138, 142, 114 £.Ct. 2084, 2086, 129 L.Ed.2d 118 (1994) {cifing Central Hifsor Gas &
Elec. Corp. v. Pub, Serv. Comin'n, 447 1.8, 557, 566, 100 S5.G1, 2343, 2361, 85 L.Ed.2d 341
{1940y, :

5 6 7 8 Thus, if an advarfisement s inharenlly misleading or has in actual
praclice misied members of the conswming public, it is nat protactad by the First Amandrent
and may be absolutely prohibited. The slate need not demonstrale that a statute banning
such inherely or actually misleading speech direclly and matesally advances a substanlial
inferest or axhibits the reasonable means-end fit requirsd under the Ceniral Hudson lest.

However.if an-advgrtisement Is merals_f-potentially misleading; Jo-that the informatierrcould ——— - - -

be presenled In a different way that would not palentially mistead, then it Is prolected by tha
First Amandment and may not be absolutely pronibilad. As 1o polentially misleading
advartisameants, the *1212 state may Insisl upon a"presantallon—typical[y lhe inclusion of
additioniaf clariying Information such as a disclaimer-that removes the potemial for
deception, so long as the regulalion Is no more sxtensive than necessary o direelly and
malerially advance the siate's interest See fnre .M. 4, 435 1.8 191,203, 162 5.01 923,
937.938, 71 L.Ed.2d 64 (1982); Am. Acad. of Pain Mgmf v, Josuph, 353 F.5d 1099, 1106.
1107 (3th Cir,2004).

] 10 11 Astothe advertising of prafessional credentlals, ine Supreme Gourt has
stated that credenlials issued by bona fide cradentlaling organizations, whose standards are
rigorous, abjectively clear, and veriliable, cannof be infierenlly or aclually misleading
because they ara statements of objecive, varifiable fact, rather than stalements of opinion or
about quality.* Peef v. Aamey Registration & Uisciplinary Comm'r, 498 LS. 81, 101-102,
110 5.CL 2281, 2248, 110 L.Ed.2d 83 (1398}, Howaver, advedising of such credantials
could still potentially be misleading, requiring application of the Cantral Hudson last to any
regulation of such advertising. Morsover, mere speculalion about the possibility of dacepiion
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in hypothelical cases doas not suffice to show that an advertisemant is inherenily or even
polentially misteadiog. The siale must provide evidence to show that [hare is a real potendlal’
that a parficular adverlisement or credential will mislead ihe public i some way. ibanez, 512
U.8. at 145, 136147, 114 8.Ct. at 2090-2081. The Court has also cautioned that the
determination of whether an advertlsemenl or cradential Is Inharently or poleniially
misteading Is nacessarlly fact-intensive and case-specific, il at 148, 114 5.C1. al 2090.

C.AAID and ABOWID Crednntl’a!s Inharantly Misteadiry?

Defendants do not contand fhat any mamber of lhe publlc has actually been misled by AAID
or ABOWID credentlals. Rather, defsndants pimarily claim that the credentials ara inherently
misleading, juslifylng a tolat ban, Dafendants rely haavily on the Ninth Circult's recant
opinion in Arerican Acadamy of Pa Managemant v. Josaph, 353 F.3d 1099 (3th Cir.2004)
{"Pain Mapagement *). In Pain Management. tha Ninth Circuit upheld Business and
Profagstarss Goda § 853 (W)(5)(B}, an analogous California stalute regulating advertising of
madical spaclaily cradenttals, against a First Amendment challenga braughi by credantialed
mambers of tha Amarican Academy of Pain Managament FAADM "). Seclion 851({h)(5)(B)
forbids Califernia-licensed physiclans from advertising thai they are ceriified or eligible for
certification by a medicat specialty board unless that toard s eflher recognized by the
Amerlcan Board of Medical Spaclaliies (*ABMS) or approved by (he Medical Board of
Califunia ("Madical Board'} as having réquirerents for cerlification ihat are equivalent to
those: of ABMS-recognized medical specialty boards. See id, at 1104, However, the
Caiifornia Atfarney General i Pain Managamant clarlfied hat § 631(n)(5)(8) restrcts ooly
use of the term “board cerlifies” and lls squivalenis, Thersfore, uniike § 851(h)S)A), It does
not restrtct advertisement of eredantials, such as “diplomate” or *“fallow,” issued by non-
recognized medical spachalty boards, fd, at 1104, 1111, i

The Pain Management court held that an advarisemant using tha term “board carfified” to
danote a crederilfal rom a *1274 non-ABMS-recognized medical speclally board fs
inharently mislead: ing. /d. at 1107-1108. [t abservad thal the termy “board certified” Is a term
of arf thal has acquired and loag held a pracise meaning within the madical profession.
Withir that context, the term. *board certifizd” meang oty trat a doclor has been cerlified by
& haard that is a member of ABMS in cne of the 23 areas of medical speclalization N
eacognizad by ABMS. id. al 15041105, “Board corified”-alsa conrveys that the doclor has
achieved *a high leve! of specfalized skill and proficlency.” Id. at-1105. Since the-California
legislature defined the term “board cerlifled” i accordance with this meaning in § 65 1(h)5)
(B), the Ninth Clrcuit held tha an advertisement containing = statament that a doclor is
“board cerlified” by a board not recognized by ABMS would ba inhereitly misleading. /d. at
1108,

Defandants argue that just ke § 651 (h}(8)(B) In Pain Managament, § 65 1(h)(5}A) gives a

" "special and parileular meaning fo the adverfising of postgradyale accreditations awardad in
speciflc argas of denlisky.” (Defs.* Mot. at 10 } Thuss; according to defendants, any
advertisemant of cradenials that doas nel conform o that meaning Is inherently misleading.
However, this argument does not adequately account for the differances befween ffe slalule
and factual circumgtancas in Paln Management and Ihe slafute and facluat dircumstancas In
this case.

The stalute In Pain Manragement has a far narrower ragulalory scape than the stalute In this
case. Sacllon 65 1{h)(5)(B) resiricts only use of tha specific term *hoard cerlified” and its

' equlvalanls such as “certilad by a board,” "board aliglbie,” 2nd *aligible for board
cerlification.” Pain Management, 353 F.3d at 1104-1105 0. 3, 1111, By contrast, § 851{hj(5)
(A) restricls adverlisement of alf credentials awarded by dertal specialy boards, including
larms Iike *fellow,” “diplomate,” and the like. The court In Pain Management addressed only
whether use of the spacific term *board ceriified” was Inharently misteading in the context of
that case-in particular, the unique, long established meaning of the term *hoard certified™; It

" did not hold that any advertisament of profassional cradentials pol authorized by statute
would be, lor that reason alena, inhecanily misteadéng, Such an expansive view of Pain
Management would place it in conflict with Suprema Gourl pracedents such as Pesf and
Ihanez and effectivaly waould remove all First Amendment pratection from this area by
permitting state fegisialures fo declare that all deviallons from legistatively sanclioned terms
and slandards ware inharenlly misleading and, tharefore, subject to aulright prohibition.

The Pain Management couri rellad on a paricular recard demonstrating that the term “board
cefliffied” had acquired a fixad, lechnical meaning within lhe medical profession, and that the
California legislature had simply cedified thal meaning in § 651 (h)(5)(8). id. at 1104-1105
(quoting Peel, 496 5. al 102 n. 11, 110 S.0% a1 2288 n. 11), By conlrast, defendants in
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this case have provided scanl evidence [hat all dantat specially eradaniials, or aven terms
such as “diplomate” or “spacialist,” have similarly acquirad a fied, tachnicai meaning within
tha denial profassion. (Ses Defs.” Mot al 3; Neuzmann Dacl, 119 6. 11; McGinloy Decl. f 4%
The slafuté [n *1245 Pain Mandgement axplicilly defined thia term "board certified” to accord
with ts historical meaning within the medical profassion. See Cal, Bus. & Prof.Gode § 651(h)
{5}(B). Thers is no equlvalen! definifion for *board cartified,” “diplomata,” “fallow,” or any
alhar type of credenfial fo be found in & 851{h){B)(A). tarls thera evidance'af a wefl
established, specializad meaning accorded o all dental apecially eredenfials in the same
way that the ferm *board cerllfled” has became a Ierm of art wilhin the madical profesaior,

Flnally, uniike the American Academy of Paln Managzmani, AAD and ABOHID are bbna
fide credanttaling arganizalions whose standards are rigorous, obfectively clear, and
veriflable. * In addifien to altaiment of a dentat degrae, each credentlal issued by AAID and
ABOIID requires 2 certaln numbar of years of praclice in implant denfisiry, completion of a
substanlial number of hours of continuing aducation In Implant denlisly, complation of 2
welifan examination, and prasentation of a certain number of cases demonstraling
proficlency I performing varlous fyges of dental implants, (Exs. in Supp, of Pls." Mot., Bx. B.)
By conirast, anyane with two years experlence working with patlents experiencing pan who
suceessfully completed & fwo-hour, 100-question mulliple choice sxamination could bacome
a “board certified® memier of AAPM. Pais Managemenl, 353 F,3d at 1103, Moreover, there
was svidenca Indicating thal more than eighty percant of AAPK'S members had not taken
that examination, but rather-had been grandfathered In, Id. The faciual clrcimstancas of
Pain Manageinenf coma very closa lo Peal s définflion of a sham organizalion; since AAPN
apparerdly *7218 made llitlz quiry into applicants fénass and conferred membarship on
applicants almast indiscriminately. AAID and ABOIID are In a very ditferani position,
awarding thelr credentlals only fo applicants who have fulfilled rigaraus griteria thal are
objeclively clear and verlfiable. Since these credaniiafs are regresentations of oblectively
verifiable facts, rather than slatemenls of opinion ar qually, such credentlals zannot be
considered inherenlly misleading. Feel, 496 1.5, at 101 -‘Ibz, 110 8.CI, af 2284,

12 In light of the differences between the stalute and factual circumstances In Pain
Managsment and Iha stalufe and factual circumatances In e £ase, and Peel's favorable
treatment of eredentfals fike those-tssued by AAID and ABOWID, lhe cradenials lssuod by
AAID and ABOID eannot be considered inhersntly misleading. It fallows that § BST{RH(aHA}
cannot bo sustained on Ihe ground that it regulalas anty inhstantly misleading speagh.

0. AAID andf ABOIHD Cradentials: Potantially Misleading?

13 infbanez, the Suprame Court held Ihat defandants seeking fo uphald the validity of a
commerclal speech regulation must provide contrele evidance ta show thal lhefs js atloast
avesl gatential that a particuiar adverfisement will mislead the public in & particular way.
thanez, 512 U.8. al 145, 148-147, 114 S.CX. at 2090-2091. Mere spaculation as to the
potential for decaption in hypothelical cases doss nat sutfice, . I Hin ghain If, the
dafendants presented only “conclusory, anecdotal, and speculative” evidence fo show that
AAIG and ABOV/ID credenlials carried with hem a potentiat lo mistead the putlic. Bingham
11, 100 F.Supp.2d at 1240. The cour! held that by failing o produce any emgirical evidence,
defendanls had failed to carry helr burden under thanez. I,

in this case, defendants pravide two surveys to show that AAID and ABOIID cradentials are

_ potentially misleading. One survay ("the Cogan mall stervey™ was conducted af malls I e

various parls of Galifornia and surveyed 200 pecple. (Gogan Del,, Report, pp. 10-§1, 13}
Respondents were shown one of four diferent mock-ups of a fictitious advartisement for a
denflsiwhe Is a Fallow of AAID and a Diplomate of ABOIID (also tested as Board Cerlified
by ABOIID). {fcf,, pp. 12-13.} Two of thesa mack-ups contained the AAID and ABONID
credanilals without a disclaimer, and two featured tha credeatials with a disclaimer. ¥ {id, p.
12.) The Cogan mall survey purperts to damonstrata fhat most members of (e public
mistakenly bellave (1) that campletion of a fuil-lime postgraduate education pragram beyang
the D.D.5. degrea is required lo earn these credentials snd (2} that AAIG and ABOIID are
fecagnized by the ADA and the Dental Board. (i, pp. 14-26.)

The other suivey {‘lhe Kamins phone survey”} was conductsd by telephone and also
survayed 200 paople. iKamins Decl,, Ex. 3, pp. 2-3.) Respondenis were asked questons
abaut whethar they thought Ihat AAID and ABOIID credentials indicate that the halder is a
spacialist in implant dentistry, whether a specialist in jmplant dentistry must complele “soma
form of full-time tralning within an accredited dental #7217 school affiliated with a university.*
and whelher AAID and ABOWID cradentials imply thal insplant denlislry is a dental specially
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recognizad by the ADA, (/.. pp. 3-5.) The Kamins phone survey resulted in high lavels of
afiirmalive responses lo sach of the preceding quastions. (¢ -

These hwo surveys are of only limited value In determining whether AAID and-ABOID
credentials are potontially nislaading. Each suffers from seriqus deficiancies that render its
significance apen o queslion. The Cogan mall survey Is not a probability samgla, since
raspondents ware not pre-selecled in a randort mannar from across the general population,
Because of the selection blas in Ihe sampling procadure, no ratiable exlrapolation can be
made from the rasults of this convanience sample to the generai population of California,
(Ses Slokes Decl, Report, p, 2.} More significanty, both the Cogan malt survay and the
Kamins phone survey asked leading and compound quastions of respandants, The leading
questions lend fo suggﬁs! their awr: answer and may well have gulded respondents foa
partlcular anéwaer. f (See id,, p.-3. ) The compound guesticos conlain tws ar more elements,
making it impossible to determine which element the respbndant atdrassed In his o her
response. {See i) The Kamins phone survay in particular asked respondents quastions
that were quite long and convoluted, making It unliksly thal most raspondents fememberad
the beginning of the quasuon ance the interviawar rzached the end of the question and
requested & response.? {See id)

Evan Il the resulls of thasa surveys wera deemed raliable, many of the rasponses are nol
refavant to the queslion at hand. Most of the queslions in sach strvey do not measure the
percentage of the general public that telieves that-without regard to AAID or ABOIID
credentialsimplant denlistry is a denlal specially recognizsd by the ADA or the Dental
Board.'? *1218 Tha suwveys also do not assess the backaround understanding of the
general public regarding how much educauon a specialist in mplant danlisiry Is required to
camplete. It is impossible o datermina what if 2ny, mistieading effect AAID and ABDIID
credentlals have, bacause [here is no control sat against which this effect cart be measured.

Finally, although the Cogan mall survey lested the affect of various disclaimers on public
percephons ragarding the educational requirements for and sponsarship of AAID and
ABOIND credentlals, these resulls are afso of il help to defendants. Ficst, the Cogan nsall
survey was conducted ifr a manner that renders its resutfs far from rallabls. Leaving aside
the fact lhat it s nol a scientific probability survey, it also fested mall shoppers whe had been
to a danlist in the past iwo years. (Cogan Decl, Repot, p. 13,) it did nat target people wha
had been fe an implant dentist, who raquired the services of an implant denlisi, or even who
knew what lmplant denfistry Is. This is the audlence that could be expected o study [mplant
denlistry advertisemenls with care, and rely upon them in chaosing a dentist, whereas the
average mall shopper who has merely szen a general dentist In the past two years might not
be sa careful.

Maore significanily, he disclaimars thal were tesled did ré,duce public misperceptions about
the educational requirements for and spansorship of AAID and ABOID credentials. Tha
website disclalmer reduced the number of geople who thaught that such credentials requlre
completion of some education beyond a genaral dental degree from 88% to 52%, while the
ADA nen-racogrition disclaimer reducad this number fiom 78% fo 50%. {id., p. 16.)
Furthermore, the ADA non-racagnition disclaimer reducad the number of peaple who
thought that AAID and ABOID credentilals are recognized by the ADA and the Dental Board
from 70% ta 18%. (i, 5. 20.) These numbers indicale that a carefully worded disclaimer

_kan be quite effeclve al reducing the ganeral public's confusion as {o the sducationa;
requirements for and sponscrship of AAID and AROIID credenlials.

ILis doubtful that these lwe surveys, standing alone, sabisfy the slandard articulated by the
Supreme Courtin (banez. However, ilig not nacessary to rasolve lhis question. Assuming
that these o surveys do meet the ibanez threshold to demanstrale thal AAID and ABOKID
cradenlials are polantially misleading, § 851(h){3HA) can stevive plainliffs' chaltenge only if it
salisfies the remaining thres elements of the Cenlral Hudson test. It does nok.

E.Is Section 651{hJ(5)(A} Moro Extensive than Necessary to Direc tly and Materially
Advance tfre Sate's Inferast in Preventing Misleading Advertising of Professional
Cradentfals?

14 Even assuming that AAID and ABOYID credentials are potentially misleading, the
slatute as applied lo those credentials cannot withsland scruliny under the remaining factors
of the Central Hudson test becauss Whe regulation, In the form of a prohibition, is more
extensive (han necessary to advance the Slale's interest in greventing misleading
advertising of professional credentials.
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Thers is no dispute thatl § B61(R)5)(A) serves a substantial statg inlerest, The Suprema
Court and the Minth Clreulf have lang tecognized that stales have a substantial iferest In
regulating advertising by *£219 professionals to prevant decaplion of lhe generai pubfic. it
8 RAMLJ, 456 LS. at 202, 102 5.Gt al 937 Pain Martagament. 353 F,3¢ at 1108-1109.
Oafendants contand that Cafifornla has a subslantlal inferast in preventing the general public
from being mislad that & credenttal awarded by a non-ADA-recognized dantal spacidlly

* hoard has the sams requirements as & credanliaf awarded by an ADA-racognized denfal
specialty hoard. This Is a substaafial Intsrast. ’

Furthermere, § 851{h(5)(A) directly and malarially advances this interest. The purposa af§
831(h}(5KA) is lo prevent membera of the publte from thinking that eradentials from non-
ADA-recognized dental specially boards convay the same assurance of cornpelence and
skill as a credential from an ADA-recognized dental spaclalty board. The real concamn of the
legistature in enacting this statule was lhat *cradenifals® issusd for a fea by lly-by-nigh,
Intemet-based dental specially "boards” would confuse e public inte thinking that they
ware equivalenl [o a bona fida credentisl Issued by an ADA-racognized or aguivalant dendal
specially board. (Plé.' Mot. at 8-7; Compl,, Exs, D-4.} The leglslature's salutlon was to ban
advartisement of any cradantlal that is not awarded by adontal specially board that I
recognized by either the ADA ar the Dental Baard, This soluliont does direclly and materially
advance the State's purpese. Whelher It does 9o In a manner mare raslrictive than
necessary Is. the Inquiry under the last part of the Cantral Hudson ie'sé.

15 The Supreme Court has emphasized that the final slement &f the Central Hudson
inqulry is niot & least restrlctive means analysls. Bd. of T3, v Fox, 492 1).8, 489, 479430,
109 8.0t 3028, 3034-3035, 106 L.Ed.2d 338 (1989), Ralher, defandants must demonstrate
“a reasonable fll between the legislalure’s-ands and the means choses fo accomplish those
ends. The fit need nof be perfect nor the single bast to achleve those ends, but one whose
scope Is rarrowly tailored to achiave the legisfative oblactive.” Pain Managémen{. 353F.ad
AT (quoling Fa. Barv. Went For It Ine., §15 1).5. 818, 832, 115 8.0t 2371, 2380, 132
L.Ed.2d 541 (1995)). ItIs wlthin the legislature's discrelicn o choose between narrowly
tailored means of regulating cormmerclat speachl, and 3 cour! will not second-giess such a
cholce. fd, (citing Fox, 447 U.8. at 473, 108 5.6t al 3034).

" In Pain Méﬁééé&rén_r,.the Ninth Giruit ruled In an alternative holding that even if the statute
dld not reguiate only inhsrently misleading speech It would still survive Fiest Amendment
serufing under the remalnder of the Central Hudsan test, The Faln Managemant court
determined that lhe mechzanism set up by § 651{5)(5)(3) {0 screen use of the term *board.
cerlifiad” In physician zdvertising was narrowly tailored {0 achieva Ihe Stale's interest in
eliminating misleading uses of the term “board cerlifed” In physleian adverdising. id. While
the court acknowledged (hat toss restriefive allematives existed, such as freely allowing use
of the'term “board cartiiad” accompanied By a disclaimey, it applied he Supreme Couris
teaching in Fox that the Genfral Hudson teslia not a least restriclive means Inquiry and
recagnized Ihak the statute at Jssue represented a rsascnabie fit betwean. the legislalure's
purpose and the means chosen lo accomplish hat purposs. id.

Important ko the Pair Managemsni court's analysis under this part of the Canfral Hudson

test was the sallent facl that § 65 1(h)(5)(B) restricts only use of the: term "board certified”. and

does nol resfrict ali advariisamant of credantials awarded by nan-recognized medical

speclally boards. M, The court specifically noled that the defendants In firat ¢l j’tﬂu .
" cenceded that zn AAPM mernber could ddvertise Ihat he or she Is a Diplomate o AAPK, but

simply could not use tha words *board certified” in the 'adverﬁsemeni. id.

Defendants in this case now argue Ihat § G31(N)(S)(A} is idenlical In alt material respects to
the stalule at fssie in Pain Managemend, and szek lo lake advantaga of the Pain
Management halding free of Iha erilical concassions offered to sectre that holding. But the
bwo stalites are clearly different. Tha statute in Ihis case forbids dentisls from advertising
any dental specially credentia! nol recegrized by the ADA or the Dental Board, and is
therefore distinclly broader in scope than the statute in Pain Managemant, In light of this
critical distinction, one that the Ninth Circuit highlighted in the Paip Management opinion, the
outcome of Ihe reasonakls it analysis In this case has net besn foreordained by Pafrr
Managemant.

Section 651 (B{S)A} Is not narrawly tailosed and is mare extensive than necassary to
achieve the State's interest ia preventing misleading adverlising of denlal spacialty
credentials. Prohibiling the advertising of any credential hat is ot recognized by lhe ADRA or
the Dental Board or awarded by a board with equivaient requirgmants is subsianially
overbroad. A disclaimer reguirement would restrict far less speech than an oufright
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prohihition on advertising these credeatials. Defendanis' cancem about consumer confusion
a8 lo sponsorship could be addressad by requiring a disclaimer that AAID and ABOWID are
nol recognized by or affilialed wilh the ADA ar the Dental Board, The goal of asaurlng that
consumers ara ned misled about ihe educational reguirerients far AAID and ABOIID
Gredentials could be achiaved by requiring advartisements lo list the educational
requirgments for thosa credeatials or to direct consumers lo an Inlemnet website confainiig
that information. See Bingham Il, 100 F.8upp.2d at 1240-1241. Al least in the context of
the gircumslances hers, Invelving a lagitimate professional organization and genvine
credentials as opposed lo a sham arrangemani, thase Kinds of disclaimers should suffice lo
protect the Siate's infersats. Defendants' own surveys accord with this conclusian,

While a court may not invalidate a statute that goes “anly inarginally beyond what would
adequalely have served the governmantal inlarest,” the sltatule In this case is *substantially
excesslve, disregarding far less reslrictive and mare precise means.” Fox, 492 U.S. at 479,
109 8.C1, at 3034 ({infernal quotalion marks and citations cmilted). Therefore, § €5 1 {h){5)(A)
vivlates tha Firsf Amendment and must ke invalidated.

11,
Accordingly, the caur finds and declares Ihat § B51(){5)(A} is unconstitutional as applied {o
the advertisement of AAID and ABOID credenfials by dentists who have not completed a
formal, lul-tire advanced adication program thal Is afillated with or sponsored by a
university-based dental schaol and Is bayond the denlal degree at a graduate or
posigraduate level. Sge Cal, Bug. & Prof.Coda § 851 ()(5)AN(Y. The court wil schedule 2
status conference in this gasa fo allow the parties an opportunity to address the scope and
timing of the injunclive relief plalniifis have requested so fhat defendants may have an
opportunity to develop an appropriate diselaimar. Plaintiffs' motian for summary Judgmend is
GRANTED, and deferidants' motion for summary judgment is DENIED.

iT 15 S0 ORDERED,

Fuotnotas

1 “Implant denﬁslry cunslsis of tha placlng ofdevices for atlachlng artlf cial
raplacement teath lo the same bones ko which nalura! taeth ara anchored...
According lo the AAID, uniike niosl current forms of dantures, which sit on lnp
of the gums or are attached lo existing teofh, implants may be lnserted info the
bone, functioning (ke an artificial tooth root, er may be placed tireclly againat
the bone fo support a dental prositesis " Bingham v. Hariiftan, 100

F.5upp.2d at 1234 & 1 (citalions and internal guolation marks omitad),

2 The ADA racognlzes only nine areas of dental specialization and accredits
boards o award credenfials in each of these areas. These nine areas are; oral
and maxiiiofacial surgery; prosthedonlics; pericdontalegy: oral and
rmaxlliofacial raciology; oraf patholagy; public heailh dentistry; andadontics;
orthaduntics and deatofacial orthopedics; and pediatric dentistry. (Pls." Mot. at
3)

3 Claim preciusion bars refiligation of claims that were ralsed or coutd have beert
raised In a prior lawsuilt, it requires an identily of claims, a final Judgment on
~the mesit in the prior fawstl, and Identity of, er privily belween, e panias fn -~ T e
the first and second lawsuits, Owens v. Kaiser Fotnd. Heallf Plan, ferez, 244
F.3d 708, 713 {%h Clr.2001}. fssue preciusion bars refitigalion of lssues
aclually llligated and decided in a prior lawsui, It raquirea an identily of issuas,
a finaf Judgment co the merits in the prior lawsuit, a full and fair opposiunily te
litigate lhe issue In the prior proceeding, actual Higation and declsion of the
Issue In the prior proceeding, and lhe necessily of thal issus to supgord a final
Iudgment on the meits in the pricr proceeding.

4 By coalrast, the Court noted that advertising of credentials ‘issued by an
organizalica that had made ao inguiry inte [an applicant's} filness, or by one
that issued certificates indiscriminately for a price,” could be Inherenlly or
aclually misleading, Peel 496 LS. at 102, 110 S.Ct at 2283, This Is not the
circumstance presented here.

5 Defendants provide lwo declarations fo support Ihelr pasition that crzdentials
lika “diplomate” have acquired a fixed, technicat meaning within the dental
profession. The Meumann Declarafion simply asserts that the terms
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“diplomata” and *beard cerlified” have hlgtorically baen used to denote
samaeone who has complelted all the requirements of an ADA-recognizad
specialty carlifylng board. (Neumann Decl. 1 1.} Such conclusary siatemants
cannot substilute for svidence &atatiishing such 2 historlcal meaning foralf |
denial specially cradenilals. The McGlinley Declaralion stales that the dental
insurance Industry In Californla understands the term *boart cerilied” lo
deslgnzte someona who has compleled the requirements for cartification in an
ADA-tecognized dental speclally. {McGlnlay Dect, § 4.) This deciaration .
addresses only usa of the lerm "board cerlifled and therefore says nofhing
about the meaning of other dentat spaclalty credendials, such as *diplomate.”

Cefendants argue that the roquiremeals for these cradentials have changed
since the decision In Bingham f, and Ihat they cannol harafora be eonsiderad
objeclivaly clear or verifiable, a3 lhose terms ware used in Peel, {Bofa.’ Mok, at
11-14.} Defendznts have presenled some evidance thal the methods of
dualifying for the credentlals have bean altered and that some of the
subslantlve requiremenls have changed in minor ways, {Ses genaraily Shuck
Dep., Fay Dacl, Ex. 1: Pofty Dep, Fay Decl., Ex. 2.) None of Ihis svidence
Indicates Ihat the preraquisites for AAID and ABQIIID cjaden(ials, are not
objeclively clsar and verifiable, They are readfly accessibia on the wehsites of
AAID and ABOIND, and Ihay are nof suseeptible fo subjective manipulation.
See hitp:fwew. aald-impiant.cnch

osLcom/memberserv[cés!credenllal_smf-' ExamRequiremanis.pdf {last vished
Augusl 23, 2004) (Assoclats Fellow raquirementsy; hlip:iiwiew, aald-
frnplant.cnchost.com/mem bersawlcesrcredentlalle'ExamRequlramen(s.pdr
{last visited August 23, 2004) (Fellow requirements); g/
whw.abal.orgfraguirem,htm (last visited August 23, 2004) (Diplomale
raquirements), Furiharmore, aven where a credentialed AAID member has
attained “Fellow” or *Diplomate” slatus undar an older method of qualificalion,
there 1s no evidence in the racord lo suggest that the previous requirements
are substantively different or less rigorous than lhe currant requirements,
Defendants' position slrongly imglles fhat any credentiallng organization whase

“retjulreimets Rave thanged in &y Way Would Aet ba Bshia ide 35—~

contemplated by the Peel Cail, Such a progosition Is dltogether loo'broad, as
it would in all likefhood exclude mosl credanials from the prolections of the’
First Amendmant on the ground that they ara inherently misteading, in sum,
nothing defendants have presented detracts from the conclusion that AAID
and AROIID are bena fide credentialing crganizallons whose requiremenis -
ars figorous, objectively clear, and veriflable. Ses Foel 438 U.S, at 01102,
110 5.Ct al 2288. o

One of the two mach-ups centaining the eredentials *Diplomata of [ABOIRD]"
and "Fellow of IAAID]" included a disclaimer'slaﬂng that “[tihe Ciplorate and
Fellow designations are awarded on the achievameént of cerlain qualifications
which can be found at wéww.abol.org.” (Gogan Decl., Display, Ad # 1B.) One of
the two mock-ups contairing the cradenlial “Board Certifled by [ABOIID]"
included a discfalmer stating that *The [ABOIAD] %8 not an accrediting
organizalion thal is recognized by the [ADA] or the [Dental Board." (e, Ad #

For example, the Kamins phone survey askad the following leading quéstions:
Do you beligve that ha [ADA] recognizes implant dentistry az one of their
nine sanclioned dental specialfas™™ *In your opinion, is parf of the requlrement
to be vonsldered a ‘speciaiist in implant dentislry’, the completion of some lonm
of full-time lraining within an accredited dental school?* *Must this denlal
school be alfiliated with a university?” {Kamins Decl,, Ex, 3, tst questionnaire,
p. 3, questions 1, 4a, & 4b.} The Cogan mall survey asked the followlng
leading quastions: “Do you think that this dantist has or has aot compleied
additional dental education beyond his gsneral danlal degree?” Do you think
that the [AAID] and the [ABOIID] are aceredlling organizations recognized by
the [ADA}? “Do you think this dentist is a specialist in performing dental
fmplanls?" (Cegan Decl., Queslionnalres & Instruclions.}

For example, the Kamins phone survey askad the following quesilon: =if a
denist promoted himself or herself as a ‘feliow’ of the Amertean Acadermy of
irmplant Dentisiry and has achieved the dislinclion of ‘diplomate’ of the
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American Board of Oral Implantolagy through successsul completion of
experiential, aducational and lesting requirements, would you conskder that
dentisl to be a 'specialist’ in implant denlistry " (Kaming Cacl, Ex. 3, 1st
questionnalre, p. 3, queslion 3.}

One guestion in the Kamins phone survey did seek lo detarmine what
percentage of the general public thinks that implant denlisiry is en ADA-
recognized apeclally, without mention of AAID and ABOUID credentials, and
therefore what effect the mentlon of AAID and ABOIAD cradantials has on that
percentage. (Jes Kamirs Decl., Ex. ¥, pp. 4-8.) The resulfs from Ihis question
seem lo Indicate that AAID and ABOWID eradentials have relatively little effect
on putllic perceptions about whelher mplant dentlstry s an ADA-racognized
dental spaclally, Forly-thres percent of respandents said That ey lhought
implant dentistry is an ADA-recognizad specially wilhout mention of AAID and
ABOINID cradentials, whila 54.5% of regpondenls thought that impfant dentistry
is an ADA-recagnized specialty ance AAID and ABQVID credentials ware
mentioned. (See k) This Is an Increase of only 14.5%, which provides fillle
sUpport for e proposition. hat AAID and ABOID oredentials earry will ther
a real, concrate potential lo misfead the public abouk whether implant denfistry
Is an ADA-recagnized specialty ar whether AAID and ABOIAD eredentials are
recognized by the ADA, ) ‘
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Potts v, Zettel :
Unitait Statey Court of Appeals, Ninth. Gkeolt, Fabruary 2, 2007 220 Fad.Appx. 559 Apprax 6 g

220 Fed. Appx, 559
This case wag not selected for publication fn the Faderal Keporter,

Not for Pulilication In West's Federat Reporter See Fed. Rule of Appellate Procedure 32,1
generally govercing citation of judicial decisions issned on o aftar Jan. 1, 2007. See also
Minth Circuit Rule 36-3. (Find CT'A9 Rule 36-13
United States Couct of Appeals,

Ninth Circuti.

Michae! L. POTTS; The Americon Academy of Tmplant Dentistry, Plaintiffs
~Appellees, '
.

Charlene ZETTEL, in Rer official tapacity as Dlrector; Cynthia Catlin,
Executive Officer, California Dental Board; Alan Kaye, DDS, President,
California Dental Board; La Donna Drury—Klein; David I. Baron; Newlon
Gordon, DDS; Lawrence Hyndley, DDS; Patricia Osuna, RDH; George
Sooloo, DDS; Chester Yokohama, DDS; Kamran Sahabi, DDS; Kevin
Biggers; Brandon Hernandez, Defendants—Appellants.

Michael 1. Potts; The Ameriean Academy of Im plant Dentistry, Plaintiffs
—Appellees,

v, .

" Cynihia Gatlin, Executive OfFicer, Catifornia Dental Board: Alan Kaye,
DDS, President, California Dental Boord; La Donua Drury—Kletn; David L. .
Baron; Newton Gordon, DDS; Lawrenee Hyndley, DDS; Pairicia Osuna,
RDH; George Svohoo, DDS; Chester Yokohama, DDS; Kathleen Hamilton,
in her officid] capacity as divector; Michael Pinkerton, Vies President;,
Public Member; Ariane Tarlet, DDS, Defel}da'nts—:Ap_pe}iants.

" and
Cffice of the Attorney Ceneral, Defendant,

bog. e5-15324, 05-16247. . Argued and Subisilted Nov. 14, 2006, Filed Feb, 2, zoo7.

Synopsis

Background: Dunllst and national denlal spacialty organization brought action against
officlals of stafe dental examinars’ board, challenging conslitutionality of stale's prohibitions
upon adverlising of dental speciafly credentlals. The Unfted States District Court for (e
Eastort District of California, David F. Leyi, J., 334 F.Supp.2d 1208, granted sumatary
judgmaent in favor of plainliffs, and officials appealed,

Holdings: The Court of Appeals held that:

... 1 dacline of re: I not bar officlals from seeking to upheli_ constitulionality of the
statule; '
2 survey evidence as lo potentially misleading rature of advertisements fhat statute would
peohibit was admisaibig; and
3 genuine issue of material fact existed as fo whether advertising of dental spacialty
credantials was polentially misleading, precluding summary Judgment.

Raversed and remanded.
West Headnotes (5}

Changs View

1 Judgment % Effect of Change in Law or Facls
Qfficials of state deatal examiners' board wera nol praciuded, under dactine of
res judicata, from seeking lo uphold constititianalily of stale's prohibifions upon
advertising of dental speciatly credentials, despile pricr fudgment finding thal
statute violited protection afforded to commercial speech by First Amendment,
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whore regulatory aducational reguirerent fn first aclion entailed *successiul
complellon of & formal advanced sdugation program af or affiiialed with an
aceredited denfal or medical school equiv\aieni 1o at least one avademic year
bayond the predostarat eurrleuium,” and statide was subsequently amended to
requlre *successful complelion of 4 formal, full-ime advaricad adycation program
thatis affiliated with or sponsored by a unlverslly based dental school and Is
beyond tha dental degree at a graduale or posigraduate Javel.* U.S.CA.
Const.Amend. 1, West's Ann,Cal.Bus. & Prof.Codg § 851 (hH(5HA).

1 Case that cites this headnole

2 Evidence &= Resulls of Experiments
Survey avidence was relavant as to potentially misleading nature of
advertisemeats lhat state’s profibitions upop advertising of dental specialty
crederiflals would prohibit, and, thus, was admissible in action challenging
consiliutionality of slatute brought by denlist and national dental spacially
organkzation, regardiess of whalher légistature had benalit of fhe stirvays when it
amanded the slatute. West's Ann.Cal.Bus. & Prof.Code § 651 (h)(s}HA).

3 Evidence P pcts and Stalemants Accompanying 6r Connected with
Transactlon or Event
Suivey evidence as to polentially misleading nature of adverlisemants that stale's
prohibitions upon adverlising of dentaf spacalty credentials would prohiit fefl
witfin hearsay exceplion for present sense Impressions of fhe daclarant, and,
tirs, was adimissible In dentist and nallonal denal specizily organization's actlon
challenging conslitutionality of slatute. Fed,Rules Evid.Rule 03(1), 28 0.5.C.A,;
West's Ann.Cal.Bus. & Prof.Code § 851(h)()(A).

H

4 Evidence B Sources of Data :
Survey evidence as fo patenlially misteading nalure of adverfisements [hat siate's ,
prohibitions upoivadvertising of dental speclalty credenlials would prohibit were -
admissitile as the bases of the opinicas offered by officials of siate dental :
examiness’ board, i dentist and national dental specialty arganizalion's action {
-challanging constitutionality of statute. Fed.Rules Evid. Rule 03, 28U8CA; H
West's Ann.Cai.Bus, & Prof.Code § 651 (h)(5){A}.

5 Faderal Civil Procedure = Civil Rights Gasag in General
: Genuine issue of malarial fact existed as 1o whathar adverlising of dental

spaclalty credarilials was potentially misieading, praciuding summary judgment ;
for dentist and nalional denlal specialty arganization in.their ackion against :
officlals of slale dental examiners’ board, challenging cansiilutionalily of state's
prohibitions upon advertising of dental specially credentals as violative of the

Flrst Amendment. U.S.C.A. Caonst.Amend. 1; Wesl's Ana.Cal.Bus. & Prof.Code §
851{h)(5)(A).

*56¢ Ann T. Schwing, Laura J. Fowlar, Esq., Mchnuug hm Holland and Alfen, Sacramanta,
CA, Frank R. Recker, Esq., *867 Frank J. Recker & Assoc, LPA, Marco Isfand, FL, for
Plainliffs-Appellass.

Joffrey M, Fhiflips, Esg, AGCA—Ofiica of the Califomiz, Altorey General, Sacramante. GA,
Jahn M. Petersan, Jr., Esq., Howe & Hulton, Ltd., Chicago, IL, Steven E. Moants, Esq.,
Michael Best & Friedrich LLP, Madison, W&, for Defendanis-Appellants,

Appeal from {he United Slates District Courl for the Easlera District of California, David F.
Levi, District Judge, Prasiding. D.C. No. CV-03-00348-DFL,

Before: CANBY, COX,” and PAEZ, Circuit Judges.

MEMORANDLM™
Defendants—Appellants Charfena Zeltel al al, {"CDB" appeal the district court's summary
iudgment in Favar of Plaintifls-Appellees Michast Potts and the Americar Academy of
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Implant Dentistry (*Polts®) in Polis's challenge fo the conslitutionalily of California Buginess
& Professional Code § 851(h)(5){A), which regulales ke advertisament by denlists of
membership and specially In of credentials recslved Form a natignal spacially board that is
not recognized by the Amerlcan Dental Assoclation {"ADA"). Potfs v. Hainilfon, 324 )
F.Supp.2d 1206 (E.[7.Cal.2004). Polls, who holds credenlials from wo non-ADA recognized
boards, saught declaralory and injunctive refief, arguing that seclion G51(n){5)(A}
unconstilfionaily restricls commearcial speech. After discovery and disciosure of axpert
wilnasses, Polts and CO8 fited cross-malions for summary Judgmant. The districl courd
granted summary judgment for Potts, declared section 65 1{n){5)(A) uncanstifufional, and
anjoinad CDB from enigrcing it.

1 Although he doas not challenge the Judgment, Polls renews two argurmenis that he
raised below to CDB's defense of the constitutionakly of saction BEH{h)(3)(A). First, Patts
argues thal the final judgment in Bingham v. Hamiiton, 100 F.8upp.2d 1233 (E.0.Cal.2000),
has claim—and Issua-preclusive effact. We agrea with ths districl court that this argtment
lacks merit. Because the Califarnia legistalure significantly smended seclion 85 1{h)(5)(A) in
2002, subsequent io the Judgment in Singham, neilner the clalm nor the lssues in the instant
iitigalion are substantially (denlical lo those belore Ihe coust i [he prior oase.

2 Potls also renews his objection 1o tha survey evidence that COB preseried o prove
the potentially misleatllng nalurs af the adverliserments that section B51(h)(SHA) would
prohibit. The: diskricl court properly admittac this evidence over Polis's abjections. The
legislative tecord Indicates thal a significant molivation behind tha 2002 amendment was
cancerm over the potential of thess advadisamants to misiead Callfornia conaumers, Th
survey resulls were probativa of their potantial lo mislead and were thersfare relevant,
regardloss of whether the legisiature had the benefit of the survays when it amended § 651
{(hHEHAY

3 We alsa agree thaf the surveys wera not Inadmissitla hearsay, bacause they fall
within Ihe hearsay exceplion it Fedaral Rule of Eviderca 803(1), for present sense
:mpresamns of the declarant. Ses *562 Fla. Bar v. Weat Forll, in., 515 U.S. 618, §26-27,

o 116 8.CL, 2371, 132 L.Ed.2d 541 (1995} (upholding a commercial speech restriction in part
thal demansirated consumers’ stales of ming). See also Sohering

Fad2 £8, 233 (2d Cir.1999); C.A. May Mavine Supply Ca. v.
B(unswfck Corp,, 649 F.2¢ 1048, 1044 (3 Ci.1984).

4 Finally, the surveys were admissible under Federal Rule of Evidence 703 as the
bases of he opinlons offered by CDB's experts. Polts's challange o the surveys' reliability
goes to their weight, not their admissibllity. See Prudentizl s, Go. of Am. v. Gibraftar Fir.
Corp. of Cal., 694 F.2d 1150, 1188 (9th Cir. 1983) (citaltons omitled).

5 Comunercial speech receives intermediale prolection under the First Amandement. As
the party seeking to snforce a restriction an commercial speach, GDB must produce
evidence from which a reasanable fact firder could conclude that the adverlisement of aon-
ADA crederttials and spaclaltles is pofentially misieading; that the govemment has a
substanifal interest In ragulaling this speech; fnat section 651{h)(5)A) directly advances this
interest; and that the statute restricts no more speach than necessary. See Canfral Mudson
v. Pub. Serv. Comm'n of LY., 447 U.§. 557, 570, 100 §.Gt. 2243, 65 L.Ed.2d 341 (IEIBU).'

. ..GDBintroduced survey, anecdotal, and legislalive-history evidence.in support ofits inilial — - ———— — .. S
burden under Canlra! Hudson to show thal the speech it seaks to regulale has the potential
to miglead. Although the district court progerty admitied this evidence, it concluded that the
‘surveys are of anly Imited value In delermining whelher fihe adverlisements] are potentialy
misteading.” Fotts, 334 [£.Supp.2d at t216. Consideralion of Ihe relative waight of the
pariies’ evidence was inappropriale at the summary judgment stage. Sse Mofitor v. Am.
Pras. Lines, Lid,, 343 F.2d 217, 219 (9th Cir.1965), Bacause the parties' avidence craated a
material l[ssue of fact regarding the potenlial of the adverliserments to misiead, 1he disdrict
court arred In granfing summary judgment far F'olts

in the absence of a full evidenliary recard, findings of fzct, and conclusions of law, pursuant

to Fedaral Rula of Civil Procedurs 52{a}, we are unable to determine whether the challenged
statule violales Polls's commercial free speach rights, hecatse whefhar and lo what extent

the adveriisernents potenfially mislead the public will klorm tha legal anaysis under the ihird

and fourth prongs of Certiral Hutson. We therefore reverse the grant of summary judgment

and remand for futhar proceedings consislent with this dispesition. We also vacate the

altorney’s fees award as premalure. We need not address Ihe parlias’ addiGonal arquments

on appeaal. .
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REVERSED and REMANDED,
Parallel Citations

2007 WL 412232 {C.A.9 {Cal))

: Footnotes E

“

The Honorable Emmet: Riplay Cex, Sanlor Clroutt Judge for the Eleventh
Clrcult Court of Appeals, sitling oy designation,

This di_s,posi[ion [5 not appropriate for publicalion and may nol be cited 1o or by
the courty of this eircult sxcept as providad by Minth Cir, R, 353,

1 The First Amendment affords no proleciion o spesch that !s actually
misleading. f re R.M.J, 435 U8, 191, 203, 102 S.Gt. 829, 71 LEd 24 84
{1982). W assume for the purpeses of this appeaf thal CDB's evidence
creates a material issue of fact anly as o whelher the advertisements have the
polentiaf o mislead.

2 CDB and Polis cross-moved for summary Judgraent. Contrary to CDB's
assertion on appeal Ihat It presented *undisputed” eviderice of actual
cangumer confusion, Polts presenied avidence challenging the reliabifity and
sclentific validity of GDB's dala,
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Home : Licensees : Specialty Board Advertising

Specialty Board Advertising

Business and Professions Code section 651(h)({5)(A)&(B) prohibits physicians from advertising that they are board
certified unless they are certified by:

1. an ABMS member specialty board:
2. aspecialty board with an ACGME accredited postgraduate training program; or

3.  aspecialty board with "equivalent" requirements approved by the Medical Board of California's
Licensing Program. '

The Medical Board has approved the following four specialty boards:

American Boéi‘d of Facial Plastic and Reconstrictive Surgery (Approved: February 3, 1995)

American Board of Pain Medicine (Approved: February 2, 1996)

American Board of Sleep Medicine (Approved: February 6, 1998)

American Board of Spine Surgery (Approved: May 10, 2002)

Therefore, unless physicians are certified by a specialty board, as defined by law, physicians are prohibited from
using the term "board certified" in their advertisements. The law does not, however, prohibit the advertising of
specialization, regardiess of board certification status, nor does it prohibit the use of dipfomate, member, approved
by, or any other term that is subject to interpretation by prospective patients.

Business a.nd Profeésions Code section 651 (h)

California Code of Regulations section 1363.5
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¢ Consurners * Complaints ; Cemplaints FAQ | Practice Speclalties FAG

Frequently Asked Questions - Physician Gredentials/Practice Specialtiés

How do  oul if my doctor has a lica spacialhy?

o | know i hysician Is board cedified or j or she is cerilligd by an approved specially Soard?
How do | find out if my doclor is licenged or & "real" medical doclor?
Has my doclar ever been in any kind of "trouble” or had any complainls Hed against him?
How do | find out if my doctor has been, oris, licensed jn another atata?

my doctor has a practice speclalty?

Physigians can identify their praclice specially on iheir Medical Board profila 2nd Ihal Informaiion Is availabla thraugh lhe Brasze Cnline Licensa Logkup. You can also obiain this infa lion by sither ing the physician's office
direclly, reviewing lhe physician's andior medical group's webstie, or by canlacting the local medical socialy if the physician Is a member. Most physictans have a praclice speclally, which is the arsa of medicine they havs receivad
additional training in, bul not all physictans have madical specialty cedificalion, Medical specialty cerification is & veluntary process granied by 8 member board of the American Board of Medical Spacialties (AEMS), a privats arganizalion,

or other aquivalent board. Board cerlification Is not raquired by Ihe Medical Board for a physician lo practice. (See guestion below on board cerilication) )

Back lo Top

Thera |§ no currant Jaw ihal requires thal a physiclan be "board cerlified,” However, urless phystelans are cedified by a speclalty board as dafined by law, physicians are prohibiled from using Ihe karm "board certifisd” iy their
adverlisemenis. The law does nol, however, prohibit the adveriising of spacializatien regardless of board cerlification stalus, nor does it prohibil fha use of "diplomale, member, approved by,” or any ether term thal Is subject 1o
Intarprstation by prospeclive pationts,

Back lc Top

Business and Profassions Code §651(h)(5)(A) & (B) prohibis physicians rom advertising Ihat they ara board certified unlass they are certified by one of the following: 8 member board of lhe Amarican Board of Madical Speciallies, a
speclalty board with the Accradilation Council for Graduate Madlcal Educalion accrediled postgrad Training program, o a spacially board approved by the Medical Beard of California's Licansing Program as equivalant.

Spedilly Board Advartising

Back to Tup

How do | know if my physician is board certifled or If h?ér,ﬁh,ﬂ is certified by an approved speciafty board? O

Medical specially cerlification ia a voluntary protess granted by a member board of the American Seard of Madical Spadiallies (ABMS), a privale erganizalion, or other equivalent board. Board certifiealion is not required by Ihe Madical
Board for a physician to praclice; hawever, | 10 Busj and Professiona Code section 831, in Galifornia physiclans may nol advarflse lhal they ars board cerfified unlass ey have heen cerlified by an ABMS Member Board or an
aquivalent hoard recognized by the Medical Beard of Califomia. The Medical Board has approved the following spacially boards: American Board of Facial and Plastic Reconstruclive Surgery; American Board of Pain Medicine; Amarican
Board of Sleap Medicine; and the American Board of Spine Surgery. .

Please use the links balow lo access tha ABMS website and ather boards racognized by tha Madical Board of Califernia and leam mora aboul board cerlification and whelheryo‘ir doctor is board cerified.
Ammerican fnard of Medical Spaciallias )
Armerican Board of Facial Plastic and Recansiruclive Surgery
American Board of Pain Medicine
Américan Board of Slaep Medicing

American Board of Spine Surgery

Back Ie Top

How do | find out if my doctor is licensed or a "real" medical doctor?

‘You may obiain infarmation about & physician from the Medical Beard of California hy calling (916) 263-2382, ar by viewing a physician's profile through the Breeze Ontine Licanse Lookug. You afso may wani le check the Osteapathic
Meadical Board's wabsita if you ars unabls o lecata your physician on our websila,

Back lo Top

You may check your doctor's profile through the Breeze Ouline Licsnsa Lookup. Gomplaints are confidential in Califomiz. However, disciplinary action against a ticensaa js public.
Back lo Top
How do [ find out If my doctor has been, or is, licensed in another stata?

‘Y-ou may conlac! the Federalion of Slata Madical Boards localed in Euless, TX, at tha loll-froe number 856-275-2267 far furlher informalion about diher stale madical boards,

Back lo Toj
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BUSINESS AND PROFESSIONS CODE . BPC

S

DIVISION 2. HEALING ARTS [500 - 4999.129] ( Division 2 enacted by Stats. 1937, Ch,
399, )

CHAPTER 1. General Provisions [500 - 865.2] ( Chapter I enacted by Stats. 1937, Ch.
399.) _ .

ARTICLE 6. Unearned Rebates, Refunds and Discounts [650 - 657] ( Article 6 added by Stats. 1949, Ch.
899. )

(a) It is unlawful for any person licensed under this division or under any initiative act referred to
6s1. in this division to disseminate or cause to be disseminated any form of public communication

containing a false, fraudulent, misleading, or deceptive statement, claim, or image for the purpose

of or likely to induce, directly or indirectly, the rendering of professional services or furnishing of
products in connection with the professional practice or business for which he or she is licensed. A
“public communication” as used in this section includes, but is not limited to, communication by
means of mail, television, radio, motion picture, newspaper, book, list or directory of healing arts
practitioners, Internet, or other electronic communication. '

(b) A false, fraudulent, misleading, or deceptive statement, claim, or image includes a statement or
claim that does any of the following: ‘ '

(1) Contains a misrepresentation of fact,
(2 Is likely to mislead or deceive because of a failure to disclose material facts,

(3) (A) Is intended or is likely to create false or unjustified expectations of favorable results, including
the use of any photograph or other image that does not accurately depict the results of the procedure

being advertised or that has been aliered in any manner from the image of the actual subject depicted
in the photograph or image.

(B) Use of any photograph or other image of a model without clearly stating in a prominent location

in easily readable type the fact that the photograph or image is of a model is a violation of subdivision
(a). For purposes of this paragraph, a model is anyone other than an actual patient, who has undergone
the procedure being advertised, of the licensee who is advertising for his or her services.

(C) Use of any photograph or other image of an actual patient that depicts or purports to depict the
results of any procedure, or presents “before” and “after” views of a patient, without specifying in a
prominent location in easily readable type size what procedures were performed on that patient is a
violation of subdivision (a). Any “before” and “after” views (i) shall be comparable in presentation so
that the results are not distorted by favorable poses, lighting, or other features of presentation, and (i1)
shall contain a statement that the same “before” and “after” results may not occur for all patients,

(4) Relates to fees, other than a standard consultation fee or a range of fees for specific types of
services, without fully and specifically disclosing all variables and other material factors.

(3) Contains other representations or implications that in reasonable probability will cause an
ordinarily prudent person to misunderstand or be deceived. '
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(6) Makes a claim either of professional superiority or of performing services in a superior manner,

unless that claim is relevant to the service being performed and can be substantiated with objective
scientific evidence, -

(7) Makes a scientific claim that cannot be substantiated by reliable, peer reviewed, published
scientific studies.

(8) Includes any statement, endorsement, or testimonial that is likely to mislead or deceive because of
a failure to disclose material facts.

(c) Any price advertisement shall be exact, without the use of phrases, including, buf not limited to,
“as low as,” “and up,” “lowest prices,” or words or phrases of similar import. Any advertisement that
refers to services, or costs for services, and that uses words of comparison shall be based on verifiable
data substantiating the comparison. Any person so advertising shall be prepared to provide
information sufficient to establish the accuracy of that comparison. Price advertising shall not be
fraudulent, deceitful, or misleading, including statements or advertisements of bait, discount,
premiums, gifts, or any statements of a similar nature. In connection with price advertising, the price
for each product or service shall be clearly identifiable. The price advertised for products shall include
charges for any related professional services, including dispensing and fitting services, unless the
advertisement specifically and clearly indicates otherwise.

(d) Any person so licensed shall not compensate or give anything of value to a representative of the
press, radio, television, or other communication medium in anticipation of, or in return for,
professional publicity unless the fact of compensation is made known in that publicity.

(e) Any person so licensed may not use any professional card, professional announcement card, office
sign, letterhead, telephone directory listing, medical list, medical directory listing, or a similar
professional notice or device if it includes a statement or claim that is false, fraudulent, misleading, or
deceptive within the meaning of subdivision (b).

() Any person so licensed who violates this section is guilty of ‘a misdemeanor. A bona fide mistake
of fact shall be a defense to this subdivision, but only to this subdivision,

(g) Any violation of this section by a person so licensed shall constitute good cause for revocation or
suspension of his or her license or other disciplinary action.

(h) Advertising by any person so licensed may include the following:

(1) A statement of the name of the practitioner.

(2) A statement of addresses and telephone numbers of the offices maintained by the practitioner.
(3) A statement of office hours regularly maintained by the practitioner.

(4) A statement of languages, other than English, fluently spoken by the practitioner or a person in the
practitioner’s office. '

(5) (A) A statement that the practitioner is certified by a private or public board or agency or a
statement that the practitioner limits his or her practice to specific fields.

(B) A statement of certification by a practitioner licensed under Chapter 7 (commencing with Section
3000) shall only include a statement that he or she is certified or eligible for certification by a private
or public board or parent asscciation recognized by that practitioner’s licensing board.

(C) A physician and surgeon licensed under Chapter 5 (commencing with Section 2000) by the
Medical Board of California may include a statement that he or she limits his or her practice to

~ specific fields, but shall not include a statement that he or she is certified or eligible for certification
by a private or public board or parent association, including, but not limited to, a multidisciplinary
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board or association, unless that board or association is (i) an American Board of Medical Specialties
member board, (ii) a board or association with equivalent requirements approved by that physician
and surgeon’s licensing board, or (iii) a board or association with an Accreditation Council for
Graduate Medical Education approved postgraduate training program that provides complete training
in that specialty or subspecialty. A physician and surgeon licensed under Chapter 5 (commencing
with Section 2000) by the Medical Board of California who is certified by an organization other than
a board or association referred to in clause (i), (ii), or (iii) shall not use the term “board certified” in
reference to that certification, unless the physician and surgeon is also licensed under Chapter 4
(commencing with Section 1600) and the use of the term “board certified” in reference to that
certification is in accordance with subparagraph (A). A physician and surgeon licensed under Chapter
5 (commencing with Section 2000) by the Medical Board of California who is certified by a board or
association referred to in clause (i), (ii), or (iii) shall not use the term “board certified” unless the full

name of the certifying board is also used and given comparable prominence with the term “board
certified” in the statement, _ :

For purposes of this subparagraph, a “multidisciplinary board or association” means an educational
certifying body that has a psychometrically valid testing process, as determined by the Medical Board

of California, for certifying medical doctors and other health care professionals that is based on the
applicant’s education, training, and experience. - -

For purposes of the term “board certified,” as used in this subparagraph, the terms “board” and .
“association” mean an organization that is an American Board of Medical Specialties member board,
an organization with equivalent requirements approved by a physician and surgeon’s licensing board,
or an organization with an Accreditation Council for Graduate Medical Education approved
postgraduate training program that provides complete training in a specialty or subspecialty.

The Medical Board of California shall adopt regulations to establish and collect a reasonable fee from
each board or association applying for recognition pursuant to this subparagraph, The fee shall not
exceed the cost of administering this subparagraph. Notwithstanding Section 2 of Chapter 1660 of the
Statutes of 1990, this subparagraph shall become operative July 1, 1993, However, an administrative
agency or accrediting organization may take any action contemplated by this subparagraph relating to
the establishment or approval of specialist requirements on and after January 1, 1991.

(D) A doctor of podiatric medicine licensed under Chapter 5 (Gommencing with Section 2000) by the
Medical Board of California may include a statement that he or she is certified or eligible or qualified
for certification by a private or public board or parent association, including, but not limited to, a
multidisciplinary board or association, if that board or association meets one of the following
requirements: (i) is approved by the Council on Podiatric Medical Education, (ii) is a board or
association with equivalent requirements approved by the California Board of Podiatric Medicine, or
(iii) is a board or association with the Council on Podiatric Medical Education approved postgraduate
training programs that provide training in podiatric medicine and podiatric surgery. A doctor of
podiatric medicine licensed under Chapter 5 (commencing with Section 2000) by the Medical Board
of California who is certified by a board or association referred to in clause (i), (ii), or (iii) shall not
use the term “board certified” unless the full name of the certifying board is also used and given
comparable prominence with the term “board certified” in the statement. A doctor of podiatric
medicine licensed under Chapter 5 (commencing with Section 2000) by the Medical Board of
California who is certified by an organization other than a board or association referred to in clause
(i), (i1), or (iii) shall not use the term “board certified” in reference to that certification.

For purposes of this subpéragra"ph, a “multidisciplinary board or association” means an educational
certifying body that has a psychometrically valid testing process, as determined by the California
Board of Podiatric Medicine, for certifying doctors of podiatric medicine that is based on the
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applicant’s education, training, and experience. For purposes of the term “board certified,” as used in
this subparagraph, the terms “board” and “association” mean an organization that is a Council on
Podiatric Medical Education approved board, an organization with equivalent requirements approved
by the California Board of Podiatric Medicine, or an organization with a Council on Podiatric Medical
Education approved postgraduate training program that provides training in podlatrlc medicine and
podiatric surgery.

The California Board of Podiatric Medicine shall adopt regulations to establish and collect a
reasonable fee from each board or association applying for recognition pursuant to this subparagraph,
to be deposited in the State Treasury in the Podiatry Fund, pursuant to Section 2499, The fee shall not
exceed the cost of administering this subparagraph.

(6) A statement that the practitioner prov1des services under a specified private or public insurance
plan or health care plan.

- (7) A statement of names of schools and postgraduate clinical training programs from which the
practitioner has graduated, together with the degrees received.

(8) A statement of publications authored by the practitioner.

(9) A statement of teaching positions currently or formerly held by the practitioner, together with
pertinent dates. '

(10) A statement of his or her affiliations with hospitals or clinics.
(11) A statement of the charges or fees for services or commodities offered by the practitioner,
(12) A statement that the practitioner regularly accepts installment payments of fees.

(13) Otherwise lawful images of a practltloner his or her physical facilities, or of a commeodity to be
advertised.

(14) A statement of the manufacturer, designer, style, make, trade name, brand name, color, size, or
type of commodities advertised.

(15) An advertisement of a registered dispensing optician may include statements in addition to those
specified in paragraphs (1) to (14), inclusive, provided that any statement shall not violate subdivision
(a), (b), (c), or (€) or any other section of this code.

(16) A statement, or statements, providing public health information encouraging preventative or
corrective care.

(17) Any other item of factual information that is not false, fraudulent, misleading, or likely to
deceive. '

(i) Each of the healing arts boards and examining committees within Division 2 shall adopt
appropriate regulations to enforce this section in accordance with Chapter 3.5 (commencmg with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.

Each of the healing arts boards and committees and examining committees within Division 2 shall, by
regulation, define those efficacious services to be advertised by businesses or professions under their
jurisdiction for the purpose of determining whether advertisements are false or misleading. Until a
definition for that service has been issued, no advertisement for that service shall be disserinated,
However, if a definition of a service has not been issued by a board or committee within 120 days of
receipt of a request from a licensee, all those holding the license may advertise the service. Those
boards and committees shall adopt or modify regulations defining what services may be advertised,
the manner in which defined services may be advertised, and restricting advertising that would
promote the inappropriate or excessive use of health services or commodities. A board or commiltee
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shall not, by regulation, unreasonably prevent truthful, nondeceptive price or otherwise lawful forms
of advertising of services or commodities, by either outright prohibition or imposition of onerous
disclosure requirements. However, any member of a board or committee acting in good faith in the
adoption or enforcement of any regulation shall be deemed to be acting as an agent of the state.

() The Attorney General shall commence legal proceedings in the appropriate forum to enjoin
advertisements disseminated or about to be disseminated in violation of this section and seek other
appropriate relief to enforce this section. Notwithstanding any other provision of law, the costs of
enforcing this section to the respective licensing boards or committees may be awarded against any -
licensee found to be in violation of any provision of this section. This shall not diminish the power of
district attorneys, county counsels, or city attorneys pursuant to existing law to seek appropriate relief.

(k) A physician and surgeon or doctor of podiatric medicine licensed pursuant to Chapter 5
(commencing with Section 2000) by the Medical Board of California who knowingly and
intentionally violates this section may be cited and assessed an administrative fine not to exceed ten
thousand dollars ($10,000) per event. Section 125.9 shall govern the issuance of this citation and fine
except that the fine limitations prescribed in paragraph (3) of subdivision (b) of Section 125.9 shall
not apply to a fine under this subdivision.

(Amended by Stats. 2011, Ch. 385, Sec. 1. Effective January 1, 2012.)
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