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NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
May 12, 2015
1:00 p.m.
One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committee at each teleconference location. The public
teleconference sites for this meeting are as follows:

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, D.C. Frank Ruffino, Public Member
1545 Broadway St., Suite 1a 4616 El Camino Ave., Suite B Rancho San Diego Library
San Francisco, CA 94109 Sacramento, CA 95821 11585 Via Rancho San Diego
(415) 563-3800 (916) 488-0202 El Cajon, CA 92019

{619) 660-5370

AGENDA
1. Call to Order

2. Approval of Minutes
March 13, 2015

3. Discussion/Possible Action Regarding Amendments to the Board of Chiropractic
Examiners Disciplinary Guidelines

4. Discussion/Possible Action Regarding the Incorporation of SB 1441 Uniform
Standards Related to Substance Abusing Licensees into the Board of Chiropractic
Examiners Disciplinary Guidelines

2. Discussion/Possible Action Regarding a Possible Statutory Change to Government Code
Section 11522 Which Would Allow the Board to Assign Petitions for Reinstatement or
Reduction of Penaity to an Administrative Law Judge

6. Discussion and Review of the Question on the Petitioner Application(s):
Have you ever had disciplinary action taken against any professional license in this state or any
ofher stafe?

7. Public Comment -

Note: The Committee may not discuss or take action on any matter raised during this
public comment section that is not included on this agenda, except to decide whether
to place the matter on the agenda of a future meeting. [Government Code Sections
11125 & 11125.7(a).] Public comment is encouraged; however, if time constraints
mandate, comments may be limited at the discretion of the Chair.

T {916) 2635355 Board of Chiropractic Examiners

F {016) 327-0019 gor I Street, Suite 1424
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8. Future Agenda ltems

9. Adjournment

ENFORCEMENT COMMITTEE
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C.
Frank Ruffino, Public Member

Meetings of the Board of Chiropractic Examiners' Committes are open to the public except when specifically noticed otherwise in
accordance with the Open Meeling Act. Public comments will be taken on agenda items at the time the specific item is raised. The
Board's Gommittee may take action on any item listed on the agenda, unless listed as infermational only. All times are approximate
and subject to change. Agenda items may be taken out of order te ascommodate speakers and to maintain a quorum, The meeting
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site at
www.chiro.ca.gov.
m

The meeting facliities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation
or modification In order -to participate in the maeeting may make a request by contacting Marlene Valencia at (916) 263-5355 &xi,
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiroprastic Examiners, 901 P Street, Suite
142A, Sacramento, CA 95814 Providing your request at least five (5) business days before the meeting will help to ensure
avallability of the requested accommaodation.
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State of California
Edmund G. Brown Jr,, Governor

Board of Chiropractic Examiners
MEETING MINUTES
Enforcement Committee
March 13, 2015
12:30 p.m.

State of California

901 P Street, Suite 142-A
Sacramento, CA 95814

Committee Members Present
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C.

Frank Ruffino

Staff Present

Robert Puleo, Executive Officer

Sandra Walker, Compliance Manager

Dixie Van Allen, Associdte Governmental Program Analyst
Spencer Walker, Attorney 111

Marlene Valencia, Associate Governmental Program Analyst
Christina Bell, Associate Governmental Program Analyst

Public Present

Marcus McCarther, DCA Executive Office

Deborah Mattos, Lobbyist for Southern California University of Health Sciences
Dr. Khadijah Poole-Khatib, D.C.

Call to Order
Dr. Azzolino called the meeting to order at 12:35 p.m.

Roll Call '
Mr. Ruffino called the roll. Dr. Azzolino, Dr. Dehn and Mr. Ruffino were all present.

Approval of January 27, 2015 Minutes

MOTION: DR. DEHN MOVED TO APPROVE THE MINUTES

SECOND: DR. AZZOLINO SECONDED THE MOTION

VOTE: 2-0 (DR. AZZOLINO — AYE, DR DEHN - AYE, MR. RUFFINO — ABSTAINED DUE TO HIS
ABSENCE AT THE JANUARY 27, 2015 ENFORCEMENT COMMITTEE MEETING)

MOTION CARRIED

T (916) 263-5355 Board of Chiropractie Examiners
F (g16) 127-0039 oo P Street, Suite 1427A
TT/TDD {Boo) 3572020 Sacramento, California 95814
Consumear Complaint Hotline www.chiro.ca.gov
(806) 5431311




Enforcement Commitlee Meeting Minutes
March 13, 2015

Discussion and Possible Action on Criteria and Standards for Expert Consultant-Selection. [2014-
2017 Strategic Plan]

The revised Application for Expert Consultant and Guide Book were provided to the committee members.
Application revisions were discussed and accepted. The word “Affidavit” on page 5, section 10 of the
Application was misspelled; staff was directed to make the requested revision.

MOTION: DR. AZZOLINO MOVED TO ACCEPT THE APPLICATION WITH THE CORRECTION OF
THE WORD AFFIDAVIT.

SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 3-0 (DR AZZOLINO — AYE, DR. DEHN - AYE, MR. RUFFINO - AYE)

MOTION CARRIED .

It was determined the Application for Expert Consultant and Gulde Book did not need to return to the
Enforcement Committee.

The Expert Training Timeline was discussed to deterr’n'ln'e'which 2 Boar'd‘""members could attend which
training dates. The date of June 23, 2015 was secured for Northern Cahfornla Expert training.

It was determined another Southern California Board member woulﬁl be contacted as well, for their
availability to attend the Southern Callfornla tralnmg with Mr. ij i

Discussion and Possible Action on Proposed Language Rergardlng Maintenance of Patient
Records/Amendments to Title 16, Callfornla Code of Regulatlons Sectlons 312.2 and 318

Dr. Azzolino stated he was pleased with the reVISions prowded S0 far .

Dr. Azzolino re-introduced the subject of electronlo e natures

Mr. Walker stated he had conductjed som(e} research or]‘:_thls matter and found that the courts upheld this
as long as the person intends for a stamp, or a-digital or electronic signature to represent their actual
signature; that this is acceptable. The Secretary of State digital signature reguiations only relate to public
entities who desire to do business with the public that they serve. That is not applicable, nor is the
California Uniform Electronic Transactions Act. The things that the Board has to rely upon is whether the
chiropractor intends-to conduct business electronically. Typically an electronic signature is not used
unfess the business is conducted electronically.

Mr. Walker asked: what is-the intent’f?f

Mr. Puleo stated the Board"s:: lnfent Tsi fo comply with the CCR section 318 and determine if we can accept
an electronic signature or does it need to be an ink handwritten signature.

Mr. Walker stated we are complying due to the way section 318 is written. The language doesn’t specify if
the signature has to be a wet, digital, electronic or a stamp. It is the intent behind the signing of the
document itself.

Dr. Azzolino stated intake forms should always be signed by patients.

Dr. Azzolino brought up a concern about sign in sheets, due to the HIPPA viclation and it is antiquated.

Mr. Walker agreed a sign in sheet would be a HIPPA violation and an invasion of privacy issue.

2




Entorcement Committee Meeting Minutes
March 13, 2018

Dr. Azzolino inquired if we have a regulation that requires a sign in sheet, Ms, Van Allen is researching
this issue.

Mr. Walker stated that the proposed language in 318(b} regarding Civil Code section 1798.81 should be
written out as to state: “... contained therein by shredding, erasing, or otherwise modifying the personal

information in those records to make it unreadable or undecipherable through any means.” Mr. Walker

also stated that the section number is missing in subdivision (c) after the word “Section” on line four (4).
He stated that “303” should be placed after that word.

MOTION: DR. AZZOLINO MOVED TO ACCEPT THE PROPOSED TEXT WITH THE ADDITIONAL
LANGUAGE RECOMMENDED BY MR. WALKER IN 318(B) AND (C).

SECOND: MR. RUFFINO SECONDED THE MOTION

VOTE: 3-0 (DR AZZOLINO - AYE, DR. DEHN - AYE, MR. RUFFINO —~ AYE)

MOTION CARRIED :

The revised text for 318(b) and (c) will be brought forwarcl tb: the next Board meeting.

Ms. Walker inquired about the new draft form entitled: “Notlce of Termlnatlon of Practice and Transfer of
Patient Records”. She asked if the draft form needed:to come to the Enforcement Committee or could it
go forward with the 318 package fo the next Board meetlng

Mr. Walker stated the draft form could go forward to the next Board meetlng and dld not have to come
back to the Enforcement Committee. e _

Ms. Bell asked if the Ianguage in the regula’flon about the “New Form No XXX" should also state: *hereby
incorporated by reference.” : _

Mr. Walker stated yes.

Dr. Azzolino directed staff to add one bullet item at th, _top of the "Guidelines for When a Chiropractic
Practice Closes” sheet. The addltlonal buJIat 1tem should state to: “Officially notify the Board in writing,

pursuant to sectlon 318. e

Future Enforcement Commlt’tee Meetlngs for 201 5
o May 12, 2015 from 1.00~-3:.0.:0 o.m.
o August 24, 20155 erm 12:00.;—}‘22.100 p.m.

Public Comment
None

Future Agenda Items
» Discussion/Possible Action Regarding a Possible Statutory Change to Government Code Section
11522 [Petition for Reinstatement or Reduction of Penalty of a Revoked or Suspended License]
* Discussion/Possible Action Regarding Implementation of Senate Bill 1441 [Uniform Standards for
Substance Abusing Licensees]
» Discussion and Review of Revised Disciplinary Guidelines

Adjournment
Dr. Azzolino adjourned the meeting at 1:37 p.m.
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The Board of Chiropractic Examiners (hereinafter “the Board") is a consumer protection
agency with the primary mission of protecting consumers of chiropractic services from
potentially harmful licensee s. In keeping with its mandate to protect the affected population of

- consumers, the Board has adopted the following recommended guide lines for disciplinary
orders and conditions of probation for violations of the Chiropractic Act and/or California Code of
Regulations.

The Board carefully considers the totality of the facts and circumstances in each
individual case, with the safety of the public being paramﬁﬁht.?-;-Conseduentlv, the Board
requests that the Administrative Law Judge clearly dehneate thesfactual basis for his/her
decision. Except as provided in the Uniform Standards Related to:Substance Abuse, the
Board recognizes that an individual case may neééssitate a departure from these guidelines
for disciplinary orders. However, in such a cas“"“the mitigating or aggravating circumstances
must be detailed in the “Finding of Fact” whichiigin every Proposed Deéision, so that the
circumstances can be better understood and evaluated by the Board before: ttn.al action is

taken.

The Board recognizes that these oond:tlons are imérely guidelines and the m|tlgat|ng
or aggravating circumstances in a particular-case may necéssitate variations. In such cases,
the mitigating circumstances shall be detalled in‘an oposed de0|3|on or any fransmittal
- memorandum accompanytng t:pulatlon '

ely flled except in serious cases. In
general, the position of the Board i§ that revocatlon’should always be an option whenever
grounds for discipline are found to exist. Board pélicy is that revocation is always an appropriate
order where a respondent is in defaulf uch as when he or she fails to file a notice of defense or
fails to appear ata dlsmp[mary : :

The Board seeks recovery of all lnvestlgatlve and prosecution costs up to the
hearing in all disciplinary casés, mcludmg all charges of the Office of the Attorney General
including, but not limited to Iegal services and opinions of expert consultants, because the
burden for paying for disciplinary cases should fall on those whose conduct requires
investigation and enforcement not upon the profession as a whole.

Board of Chiropractic Examiners
901 P Street, Suite 142A
Sacramento, CA 95814
Phone: {916} 263-5355

Fax: (916) 327-0039
www,chiro.ca.gov
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The purpose of the probation monitoring program is to maintain public protection by proactively
monitoring probationers to ensure terms and conditions are met. The Board will work to:

1) Allow for the probationer's rehabilitation if that is hlslhe_v

2) Allow the probationer an_opportunity to practice in a professional manner with
restrictions and guidance from a community support S ,s-tem and designated probatlon
monitor to prevent future occurrences; and ... - ]

3) Allow for education of the individual as to-the respon5|brlrt|es requlrements and
professionalism mandated of a chrropraotor

It is the policy of the Board thatif a probationer i fourrd to be in vrolatron o nv‘term of

violation so that disciplinary action mav ‘be consrdered %

The Board will ooﬁé'ider stipulated settlements to promote cost effectiveness and to expedite
disciplinary decisions if such agreements are consistent with the Board’s mandate.
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Factors to Be Considered in Determining Penalties

Section 10(b) of the Chiropractic Initiative Act provides that the Board may discipline the
holder of, or suspend or revoke, any license issued by the Board:

In determining whether the minimum, eran intermediate: ‘or maximum penalty is to
be imposed in a given case, factors such as the following should -__"e considered:

4- 1. Actual or potential threat or harm to th

ublic, consumer or DafiEnt.

& 2. Prior disciplinary record, mcludrng Iever of:ct
probation terms. '

4- 3. Prior warnings of record mcluqu frnal cltatlons issued within the Iast5vears
5. 4. -

6: 5.

7 B.

8 7

8 8

10: 9.

44 10. Time passed sirce the act(s) or offense( ) occurred

42 11. Whether the conduc was intentional or negligent, demonstrated incompetence, or, if
respondent-is.being hefd'to. Snt for. conduc ommitted by another, the respondent had
knowledge of or’ knowrngly;—pa |crpated Inssuch cof

43- 12. The financial Bénefit to the' respondent from the misconduct,

44- 13 Intent of actions.

15- 14. Act(s) of remorse.

46. 15, Death: of patrent or consumer due 1o gross neqquence criminal violations or serious

bodily i |n1ury

No one of the above factors is.required to justify the minimum and maximum penalty as
opposed to an mtermedlate one

Terms of Prohation

Probation conditions are divided into two categories: 1) standard conditions that
shall appear in all probation cases, and 2) optional conditions, that depend on the nature
and circumstances of a particular case. The Board prefers that the optional conditions be
placed before the standard conditions in sequence in the proposed disciplinary order. The
Board may also impose other conditions appropriate to the case as long as the condition is
not contrary to public policy.
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Standard Conditions - To be included in all probation decisions/orders.

Obey All Laws
Quarterly Reports
Probation Monitoring
Interview With Board
Continuing Education
Reimbursement of Board Costs
Tolling of Probation

No Preceptorships or Supervision of lnterns_j
Violation of Probation
10. Notification of Employment
11. Notice to Employers

12. Notice to Employees

13. License Surrender

14. Completion of Probation

LoOoNOOWN=

Optional Conditions -

Actual Suspensid _

Alcohol Abstaln'-From Us ' .
: 'Druq and Alcohol Testing

6. yord: i Callfomla Law and Professional Practice Examination (CLPPE)

7. l:aw—%eammahen Spemal Purposes Examination for Chiropractic (SPEC)

8. SPEG—EX-&%HGHGH Practice: Monltorlnq by Another Licensed Doctor of Chiropractic

9. Men#enﬂg Restltutlon for Cdhisumers *

10. Psvchlatrlo or Psychological Evaluation

12 Medical Evaluation
13. Peychoetherapy Ethics and Boundaries Examination

14. Medisalevaluation Education Course

15. Ethies-Course Community Service

16. Education-Course Restricted Practice

17. Community-service Third Party-Patient Chaperone

18. Restricted-practice Notification to Patients

19. Fhird-party-presence—sexualtransgressors Criminal Probation/Parole Reports
20. Netifisation-to-patients Billing Monitor

6|Page




Categories of Violations and Recommended Penalties

The Chiropractic Initiative Act and the California Code of Regulations specify the offenses
for which the Board may take disciplinary action. The following are categories of violations
used by the Board in determining appropriate disciplinary penalties.

The Board also has the authority, pursuant to California Code of Regulations section 304, to
impose discipline based on disciplinary action taken by another jurisdiction. The discipline
imposed by the Board will typically correspond with the diSCIpllne imposed by the other
jurisdiction for similar offenses.

CATEGORY |

Minimum: Revocation stayed; 1-2 year probatlon -
Maximum: Revocation

All standard terms and conditions =i
Optional terms and conditions, as applica

Actual Suspension_
‘Drugs - Abstain Erom Use

eatl—en Drug- and'AIcoho! Abuse Treatment/Counseling
Alcohol - Abstain From:Use
Als [

Agh atio Druq and Alcohol Testing

Call. o‘rma ‘Lawand F’rofesswnal Practice Examination (CLPPE)
J:aw—Exammahen Spemal Purproses Examination for Chiropractic (SPEC)
SPEG—Examma%mn Practice Momtorlnq by Another Licensed Doctor of Chiropractic
Memtenng Restltutlon for ‘Conslimers

&5 Psychiatric:or Psychological Evaluation

11 Resmuﬁen—fewensameps Psychotheragy

12. ' Medical Evaluation

13. Psyehe#he#apy Ethics and Boundanes Examination

14. Medical-evaluatiori Education Course

15. Ethies-Course  Commuinity Service

16. Eduecation-Course Restricted Practice

17. Gommunity-service Third Party-Patient Chaperone

18. Restricted-practice Criminal Probation/Parole Reports

19. Third-pary-presence—sexual-transgressors-Billing Monitor

20. Netifisationto-patients

21. Griminal-Probation/Parele Reports

CoNoO AR =

—d
o
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CATEGORY | CONTINUED

Recommended but not limited to fer the following violations which are relatively minor, but are
potentially harmful, or for repeated violations of a relatively minor nature:

Chiropractic Initiative Act
5 Practicing without a valid license
10(b) Improper use of fictitious names

California Code of Regulations
302.5 Use of Laser

303
304 Drscaplrne bv Ancther Jurlsdlctron

Flllnqof Address

eerhﬁsafee Dlsplav of chense
310 Change of name

311 Advertlsmq ;
312 Uniicensed practice (for use in le.
314 Law Violators

317. 2 Gag Clauses in CIViI Aqreements Prohrblted
317.3 Licensee Reportlnq Requ:rements
318(a){b) Chiropractic Patrent Records!AccountabIe Brlllnqs
319.1 Informed.Consent *
366 Continuing Education Audl_t
367.5 Application for thifopractit:
367.7 Name of corporation:
367.9 Shares ownershlp and fransfer e

Business and Professrons Code
1051 Application for reglstratlon asa chiropractic corporatlon

Health and Safety Code
123110 Failure to provide treatment records

8|Page




CATEGORY [l

Minimum: Revocation stayed, 3 year probation
Maximum: Revocation

All standard terms and conditions of probation
Optional terms and condlitions, as applicable

Actual Suspension
Drugs - Abstain From Use

Prug-abuse-counseling/detexification Drug and Alcohol Abuse Treatment/Counseling
Alcohol - Abstain From Use

Alcehel-abuse-counseling/detoxification Drug_and Alcohol Tasting
Blood-and/orurine-testing California Law and Professidital Practice Examination (CLPPE)
Law-Examination Special Purposes Examination fof Ghiropractic (SPEC)
SREC-Examination Practice Monitoring by Another Licensed'D Ioctor of Chiropractic
Monitering Restitution for consumers
10 Auditing-of-billing-practices

11. Restitutionforconsumers Psychiatric or Psvnholoqmal evaluatlon
12. Psychiatric-or-Psychelogical-evaluation Psvchotherapv
13. Psyehethempy Medical evaluatlon

LONGO AWM=

16 Education-Course Community ser\nce
17. Gemm&nﬁy—semee Restrlcted practlce

1
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CATEGORY Il CONTINUED

Recommended for violations with a more serious potential for harm, for violations which involve
greater disregard for chiropractic law and pubiic safety, or for violations which reflect on ethics,
care exercised or competence.

Chiropractic Initiative Act
10(b} Advertising treatment of sexual disorders
15 Misleading use of title

California Code of Requiations
306.1(c) Fallure to appear for hearing
311 Advertising '
312 Unlicensed practice (for use in more egregious cases) g
314 Law Violators L R
317(1) Making or sighing false documents - R
317(n) Making false statement on the license appllca n
317(p) False, misleading, or deceptlve 'dvertlsmg :
317(r) Unauthorized disclosure of patient information; failure to maintain confidentiality
317.1 Failure to register referral service™:, > = i
318(a) Chiropractic patlent records
318(b) Accountable billing i
319 Inappropriate billing-for servmes advertlsed as"free or dlscounted
319.1 Informed Consent

366 Gontinuing Education A”L‘_i’dits";

Business and Professions Code
650.3 Group advertising and referral services
651 False, mlsleadmg, or deceptlve advertising
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CATEGORY Ill

Minimum: Revocation stayed, minimum 30 days suspension, 5 year probation
Maximum: Revocation

All standard terms and conditions of probation

Optional terms and conditions, as applicable

Actual suspension
Drugs - Abstain from use

Drug and Alcohol Abuse Treatment/Counseling

Alcohol - Abstain from use

Alcohel-abuse-sounseling/detoxifisation Drug and Alcohal

estlnq

Bloed-and/or-urine-testing California Law and Professional Practice Examination (CLPPE)

Law-Examination Special Purposes Examlnatlon for Chlropractic (SPEC)

©DND O AN

SREC-Examination Practice Monitoring by
Menitering Restitution for consumers =
10 Auditing-of-billingpractices Psychiatric or
11. Reshtuﬂeﬂ—fepeens&meps Psvchotherapv
12. j - Medical evalu:
13. Rsychotherapy Ethics and Boundarles Examination
14. Medical-evaluation Education Colrse”
15. Ethics-Course Community service ™
16. Edueatien-Gourse Restricted practice:
17. Gommunity-service Third party- Pahent:Chaperone'
18. Restricted-practice Notlflcatlon to patients.. o e '

19. Fhi gFesser Crlmmaf Probahon/Paro]e Reports

20. Netmeafeiaﬂ—te—pahems Bllllng Mgmto

holoc;ical evaluation -

otfier Licensed Doctor of Chiropractic

NiPage




CATEGORY Ill CONTINUED

Recommended for less egregious criminal convictions involving moral turpitude, sexual
misconduct or fraudulent acts committed in connection with the licensee’s practice. Also to be
used in cases involving gross negligence/incompetence, capping, steering, accepting fees for
patient referrals, excessive treatment or for failure to refer a patient to another licensed care
provider.

Chiropractic Initiative Act
7 Unauthorized practice of medicine

California Code of Regulations 7

302(a) Practice exceeding the scope of practice
302(a)(5) Use of drug or medicine in materia medlca o
302.5 Use of Laser S
312(c) Failure to properly supervise
313 Inducing student to practice chwopractrc R
314 Law Violators L el :
316(a) Responsibility for conduct on’ P _mISES (for use infess egreg:ous cases)
316(b) License used in connection with sex i "Jn less egregious cases)
316(c) Sexual relations with a patient (7o > In fess egregious cases)
317(a) Gross negllgence (for use in less egregfous ases)  iii.

317(d) Excessive treatment (for tise in loss egregr(BUS cases)
317(e) Intentionally or: recklessly causmg harm s
317(f) Administering or use.of drugs or alcohol ==,

317(g) Conviction of a crime-{for use in less egregfous cases, including fraud)
317(h) Conwctron mvalvmg moralfturpltude dlshonesty, or corruption (for use in less
egregioli§ ¢ases, excludmg fraua) . S _

317(i}) Convnctlon mvolvmg dangerous -drugs or alcohol

317() Dlspensmg or administration of drugs -

317(k) Commlssmn of dishonest or fraudulent act related to duties or functions of license
317(1) Making or signing false documents

317(m) Aiding and abetting unlicensed activity

317(q) Obtaining fee by fraud ordeceit

317(s) Use of cappers or steérers 317(t) Fee for referrals

317(w) Failure to refer a patient to other licensed health care provider

318.1 Standard of Care Regarding Manipulation Under Anesthesia (MUA)

Business and Professions Code

725 Excessive prescribing or treatment (for use in fess egregious cases)
726 Sexual relations with patients (for use in less egregious cases)
810 False or fraudulent claims (for use in less egregious cases)
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CATEGORY IV

Penalty: Revocation

Recommended for more egregious cases including, but not limited to, fraudulent activity,
physical violence, sexual misconduct, excessive treatment, or improper use of license in
connection with sexual acts. Revocation is also recommended when: 1) respondent fails to file a
notice of defense or to appear at a disciplinary hearing where the Board has requested
revocation in the accusation; 2) respondent violates the terms and conditions of probation from
a previous disciplinary order; and 3) where prior discipline has been imposed, as progressive
discipline uniess respondent can demonstrate satisfactory ldence of rehabilitation.

California Code of Requlations
302.5 Use of Laser
316(a) Responsibility for conduct on premises
316(b) License used in connection with sexual acts
316(c) Sexual relations with a patient i
317(a) Gross negligence
317(b) Repeated negligent acts
317(d) Excessive treatment
)
)

317(g) Conviction of a crime i
317(h} Conviction involving moral turpltude dlshonesty, or corruptlon
317(1) Making or signing false.documents -
318.1 Standard of Car‘ '"Reqarqu Manlpulatlon Under AnestheSJa (MUA)
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DISCIPLINARY GUIDELINES

FOR USE BY ADMINISTRATIVE LAW JUDGES

s

To establish consistency in discipline for similar offenses on a statewide basis, the Board of
Chiropractic Examiners has adopted these uniform disciplinary guidelines for particular
violations. This document, designed for use by administrative law judges, attorneys,
chiropractors and ultimately the Board, shall be revised from time to time following public
hearing by the Board and will disseminated to interested parties upon request. Additional
copies of this document may be obtained via the Board's web site at www.chiro.ca.gov or by
contacting the Board of Chiropractic Examiners at its office in Sacramento, California. There
may be a charge assessed sufficient to cover the cost of produetion and dissemination of
copies. In determining the appropriate discipiine, considerafich should be given to any
mitigating or aggravating circumstances. All dems:ons shall lnclude cost recovery in accordance
with Business and Professions Code section 125. 3 -

The Board recognizes that these penalties and 0nd|t|ons of probatlon, ‘e.merely quidelines
and that mitigating or aggravating circumstances inay necessitate deviations. If there are
deviations or omissions from the guidelines, the Board would T request that the Administrative
Law Judge hearing the matter include some statemént of this:in the proposed decision so that
- the circumstances can be better understood and evaluated-by the Board upon review of the
proposed decision and before its ultlmate actlon is taken. "=
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Model Number

1. Revocation - Single Cause

License No. (Ex: DC-12345) issued to responde (_x John Smith, DC ) is revoked.
Respondent shall relinquish his/her wall licensé’and pocket renewal license fo the Board or its

i de0|érbh ""Respondent may not petition the

Afor 2 years from the effective date of this
oard is he/she shall pay to the Board its costs associated
with the investigation and enfo_rc mentin the amount of $ . Payment of the costs is
no guarantee the ‘petition will°be granted:1f. respondent fails to pay the amount specified, the
petltlon shall be denxed_and theiice all: emain revoked

2. Revocéﬁsdn - Multiple Céﬁges

License No. (Ex IC 12345) |ssued to respondent (Ex.: Jane Doe, D .C.) is revoked pursuant
to Determination-of 156 : Causes for Discipline, separately and together.
Respondent shall rehnqwsh hls/her wall license and pocket renewal license to the Board or its
designee within 10 days of. the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. Respondent shall pay to the Board its costs of investigation and prosecution in the
amount of $ within 15 days of the effective date of this decision.

(Optional) License No. (Ex.: DC-12345) issued to respondent is revoked pursuant to
Betermination-oHssues{ExtH—-and- I} Causes for Discipline, separately and together.
Respondent shall relinquish his/her wall license and pocket renewal license to the Board or its
designee within10 days of the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. If respondent petitions the Board he/she shall pay to the Board its costs associated
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with the investigation and enforcement in the amount of $ . Payment of the costs is
no guarantee the petition will be granted. If respondent fails to pay the amount specified, the
petition shall be denied and the license shall remain revoked.

3. Revoeation - Business and Professions Code Section 1003

Llcense No {Ex.. DC- 12345) issued to respondent (Ex: Jane Doe, D.C.) is revoked pursuant to

Causes for Discipline, separately and together.
Respondent shall rellnqwsh hls/her wall license and pocket renswal license to the Board or its
designee within 10 days of the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 10 years from the effective date of this
decision. Respondent shall pay to the Board its costs of jnvestigation and prosecution in the
amount of § within 15 days of the effectwe d te of ;thIS decision.

on probation

4. Exam-applicants Applicants who are pla_c

The application of respondent _ (Name) _fof:licensure is hereby gra .ted ‘Upon
successful completion of the licensure examination ‘and all.other licensing requirements, a
license shall be issued to respondent: Said license shallimmediately be revoked: the order of
revocation stayed and respondent placed.on. i “a-period of _____ years on the
following terms and conditions.

8. Reinste:t:e‘ment of Iicen"s;e;\:}vith cdﬁfaitions of probation

The appllcatlon of respondent (Ex John Doe D.C.) for license reinstatement is hereby
granted. A license shall be issued.to respondent. Said license shall immediately be revoked
the order of revocation stayed and respondent placed on probation for a period of (Ex.: five)
years on the following terms and conditions.

1

(Optional) Upon successfui compretlon of the California law examination, a license shall be
issued to respondent.

(Optional) The respondent shall enroll in and successfully complete (Ex.: 12, 24) hours of
-contlnumg educatlon prlor to lssuance of the Ilcense Illhe—FesieendeHHs—euepaafdeel#em
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NOTE: If cost recovery was ordered in the revocation or surrender of a license and the cost
recovery has not been paid in full by petitioner, a probation term requiring payment of original
cost recovery must be included in the reinstatement decision.

7. Standard Stay Order

However, (revocation) is stayed and respondent is placed on probation for (Ex: five) years upon
the following terms and conditions:

8. Surrender of License

Itis hereb'v'ordered that chlropractrclloense No. (Ex DC 12345), issued to respondent (John
Doe, D.C.), is'surrendered. as‘of the effectlve date of this decision and accepted by the Board of
Chiropractic Exammers g

license by the Board shal[ consﬂtute the imposition of discipline against respondent and shall
become a part of respondent s ‘license history with the Board.

Respondent shall lose all nqhts and privileges as a chiropractor in California as of the effective
date of the Board's Decision and Order. Respondent shall relinguish hisfher wall license and
. packet renewal license to the Board or its designee within ten (10) days from the date of

acceptance, -

It Respondent ever applies for licensure or petitions for reinstatement in the State of California,
the Board, shall treat it as a petition for reinstatement. Respondent must comply with all the
laws, regulations and procedures for licensure in effect at the time the petition is filed, and all of
the charges and allegations contained in Accusation No. shall be deemed to be true,
correct and admitted by Respondent when the Board determines whether to grant or deny the
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petition. Respondent may not petition the Board for reinstatement of his/her license for two (2)
years from the effective date of this decision,

{Optional) Respondent stipulates that should he/she petition for reinstatement of his/her license,
hefshe shall pay to the Board costs associated with its investigation and enforcement in the
amount of $ at the time the petition is filed.

9. Extension of Probation in Lieu of Revocation of Probation

License No. (Ex: DC-12345), issued to respondent (Ex: Jane Doe, D.C.) remains revoked,
stayed, and placed on probation for an additional (Ex: 3 years}from the original effective date of
Decision and Order AC The additional (Ex: 3 vears) will total the number of years of
probation to (Ex: 8 years). The onqmal terms and conditions“of-probation shall remain in full
force and effect, and are fully incorporated herein by reference In addition to the terms and
conditions set forth in Decision and Crder No. AC5%. that became effective on (date),
respondent shall comply with the following terms conditions of probation.

10. Severability Clause

Each condition of probation contalned &rein is a separat and distinct condmon If any
condition of this Order, or any appllcatlon' thereof, is declaféd.unenforceable in whole, in part, or
to any extent, the remainder of this Order:-ad all ‘Gther apphcants thereof, shali not be affected.
Each condition of this Order shal! separatelv be valid and enforceable to the fullest extent
permitted by law. : :

11. Uniform Standards for Sub

Pursuant to:Buisiness and Profe_eevlon 'Cdféeir"eeptioﬁ%-ﬂ.s, the Uniform Standard for Substance-
Abusing Licensee (Uniform Standards) are applied throughout this order and shall be adhered
to throughout the entire ferm of probation, e
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STANDARD CONDITIONS - +*

Model Number

1. Obey All Laws

Respondent shall obey all federal, state and locaf laws, and--al[’g ‘
goveming the practice of chiropractic:in California. A fuII .and detailed account of any and all
arrests and or convictions for any violations of law shall be reported by the respondent to the
Board in writing within 72 hours of occurrehcef To permit monltoring of compliance with this
term, and within 45 days of the effective date of thlS deC|S|on unless previously submitted as
part of the Ilcensure apphcatlon process rés t the Department of Justice

will be alerted of any. criminal law i//olations by the probationer espec:a!ly any such gccumences

following the start of probation and whether or not the probationer has informed the Board's
probation monitor or des;qnee of these arrests.

2. Quarterly Reports

Respondent shall submit quarterly reports under penalty of perjury on a form entitled ‘Quarterly
Probation Report” (No. QPR100 (Rev. 7/04)}, certifying and documenting whether there has
been compliance with all conditions of probation. Late or missing reports may be regarded as a
violation of probation. If the final probation report is not made as directed, probation shall be
extended automatically until such time as the final report is made.
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RATIONALE: This provides the Board with a mechanism fof maintaining communication with
the Respondent. Late reports or missing reports shall be seen as violations. This enforcement
tool could nof be ulilized in the past because mention of it was missing from term language.

3. Probation Monitoring

Respondent shall comply with the Board's proba'uon compliance monitoring program, including
investigator visits and site inspections. Failure to comply with probation monitoring shall be
considered a violation of probation. '

RATIONALE: This language includes the investigations. u i teracting with probationers as the
request of or in coordination with the probation momtor or des:qnee '

4. Interview with Board

rd'senforcemen ;s;taff, the full
‘with reasonable notice.

5. Continuing Education

Respondent shall provide evidence of continuingeducation, réquired for license renewal, if

requested by the Board:

6. Reiﬁiﬁhrsement of'"é'o"ard Cos'fs?:

Respondent shall relmburse to’=the Board |ts costs of investigation and enforcement in the
amount of §_ == Respondent may be permitted to pay these cots in a payment plan
determined by the Board/desmnee or as determined in this order. Non-payment, by the dates
and in the amounts determmed bv the Board, may be considered a violation of probation.
The filing of bankruptcy bv Respondent shall not relieve Respondent of his/her responsibility
to reimburse the Board. If Respondent is in default of his responsibility to reimburse the
Board, the Board will collect cost recovery from the Franchise Tax Board. the Internal

Revenue Service or by any other means of attachment of earned wages legally available to
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7. Tolling of Probation

If respondent leaves California to reside or practice outside this state, or for any reason should
respondent stop practicing chiropractic in California, respondent must notify the Board in writing
of the dates of departure and return or the dates of non-practice within10 days of departure or
return. Non-practice is defined as any period of time exceeding 30 days in which respondent is
not engaging in the practice of chiropractic or any time the license is inactive or in forfeiture
status. Periods of temporary residency or practice outside the state or of non-practice within the
state shall not apply to reduction of the probationary period. It shall be a violation of probation
for respondent’s probation to remain tolled pursuant to the provisions of this condition for a
period exceeding a total, combined total or consecutive p f [ one ] years.

RA T!ONALE Per qua! we cannot actively impose or.ent ce peciﬁc terms on Probalioners

rrrrrrrr

time by lessening the likelihood of lengthy probafron and also encouraqes en effectrve active
probation program. _“Combined total” was added o avoid Drabat:oners tolling” up to their limit,
returning for one day in California to practice and then rettim to tolling status, and allow their
tolling period fo start once again.

{ student (intern)rﬂparticipating in a preceptor
~and shall not perform any of the duties of a

If respondent wolates probatlon ln ‘any respect the Board, after giving respondent notice and
the opportumty to be heard may revoke probation and carry out the disciplinary order that was

probation the Board shall have contlnumg jurisdiction until the matter is final, and the period of
probation shall be extended until the matter is final.

If respondent has not complied with any term or condition of probation, the Board shall have
continuing jurisdiction over respondent, and probation shall automatically be extended until all
terms and conditions have been met or the Board has taken other action as deemed
appropriate to freat the failure to comply as a violation of probation, to terminate probation, and
to impose the penalty which was stayed.
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10. Notification of Employment

Within 10 days of a change in chiropractic employment - either leaving or commencing
chiropractic employment -- respondent shall so notify the Board in writing, including the name,
address, phone number and license number of the new employer.

Chiropractic employment within the meaning of this provision shall include any full-time. part-
time, independent contracting or temporary service as a chiropractor.

RATIONALE: Use of this additional lanquage ensures that the new em,oloyment is specific to
chiropractic and also includes independent contract work. :

11. Notice to Employers

Respondent shalt notify all present and prospe: Tl Ne employers of the:Acousatlon or Statement
of Issues and dDecision and Order in case No.=

Within 30 days of the effective date of this decision, and within 15 days of respondent

- undertaking new chiropractic employment, respondent shall cause his/her employer to report to
the Board in writing acknowledging the employer has read the Acousat|on or Statement of
Issues and the Ddecision ificase No

"Employment" w:thlnt:the meaning-of this provrsro shall lnclude any full-time, part-time or
temporary service as a ch|ropract

al -Ianquaae ensures that the neW emplover has been notified

RA TIONALE Use Of th!s addrtl

reported to the Board fndepeno’ent contract Work is also captured as employment

12. Notice to Eni.ployees

Respondent shall, upon or. befors ‘the effective date of this decision, ensure that all employees
involved in chiropractic operations are made aware of all the terms and conditions of probation
either by posting the Decision and Order, circulating the Decision and Order. a-reotice-of-the
conditions-of-the-terms-and-conditions—cirsulating-suech-neties, or both. If the notice required by
this provision is posted, it shall be posted in a prominent place and shall remain posted
throughout probation. Respondent shall ensure that any employees hired or used after the
effective date of this decision are made aware of all the terms and conditions of probation by

: ceciroulat s, |

"Employees" as used in this provision includes all full-time, 'part~time, temporary and
independent contractors employed or hired at any time during probation.
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Respondent shall, if requested, provide proof to the Board or its designee that all employees are
aware of the decision in case No. since its effective date.

RATIONALE: Paragraph flows better with the use of additional words for emphasis.

13. License Surrender

Following the effective date of this decision, if respondent ceases practicing due to
retirement, health reasons or is otherwise unable to satisfy the: terms and conditions of
probation, respondent may voluntarily tender histher licenseto.the Board. The Board
reserves the right to evaluate the respondent’s request aid to exercise its discretion
whether to grant the request, or to take any other actid_ eeme'”'= epproprlate and reasonable

longer be subject to the terms and conditions of: probatlon Respondent shalt relinquish his/her
wall license and pocket renewal license to the™ Board or its designee within 10 days from the
date of acceptance. Surrender of respondent's Ircense shall be considered a--dlscmllnarv action
and shall become a part of Respondent’s license hrst'" y with'the Board. =7

Option #1
Respondent may not petition the Board,:for remstatement of: hlslher surrendered license for 2

years from the acceptance date: of surfénder. If respendent owes any outstanding
costs associated with the mvestlgatlon and’ enforcem this disciplinary action the
outstandlng amount shall be patd in fuII W|th|n a\is-=?6t{-the effective date of this decision.
, Py

Option #2 - - RN
Respondent ‘may not petitlon the-—Board for relnstatoment of hlslher surrendered license for

vears from the acoeptance date -of surrender:”If Respondent owes any outstanding costs
associated: wrth the mvesthatlon and enforcement of this disciplinary action the outstanding
amount shall be pald in full atthe time the petitlon is submitted to the Board.

RATIONALE: This condition Chont}e permits the Board to determine the appropriate fength of
time the Respondent fish_o_old wait to or can petition for reinstatement of ligense.

14. Valid License Status -

Respondent shall maintain a current, active and valid license for the length of the probation
period. Failure to pay all fees and meet CE requirements prior to his/her license expiration date
shall constitute a violation of probation. '
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15. Maintenance of Valid License

Respondent shall, at all times while on probation, maintain an active current license with the
Board including any period during which license is suspended or probation is tolled.

15. Completion of Probation

Upon successfut completion of probation, respondent's license will be fully restored.
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OPTIONAL CONDITIONS

Model Number

1. Actual Suspension

As part of probation, respondent is suspended {rom the practice of chir actic for (Ex: 30 days)
beginning the effective date of this decision. The'suspensmn notice shall remain posted at
respondent’s primary practice and/or all sateliite practlce addresses during the entire period of
actual suspension. Respondent shal ‘rommently post' All:suspension notice(s} provided by the
Board for these locations ensuring such notices are poéﬁe a place which is both conspicuous

and readable to the public, near the entrance'"to"responden' practlce(s) m—a—plaee

Durlng suspensmn respondent shall not enter‘ ny-chiropractic practice. Respondent shall not
direct or control any aspect of the pract!ce of chlropractlc Subject to the above restrictions,
respondent may continue to own or hold an interest in the chiropractic practice in which he or
she holds an interest at the time this decision becomes effective.

Failure to post the suspension notice(s) as required by this Order may be reqarded as a
violation of probation. Failure {o- post the suspension notice(s) provided by the Board, will not
apply to respondent's suspensmn time as designated in this Order and the suspension will

remain in effect until there is successful compliance by respondent in completing the required
- number of days of suspension,

RATIONALE: This change includes suspension posting at both Satellite and primary practice
addresses, near entrances. The added language covers chiropractors who practice at home.
The word "both” is also included so there is no doubt where to put a posted suspension notice.
Itis assumed that probation conditions are still in effect even during respondent’s suspension

period.
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2. Drugs - Abstain From Use

Respondent shall abstain from the personal use or possession of controlled substances as
defined in the California Uniform Controlled Substances Act, and dangerous drugs as
defined by Section 4022 of the Business and Professions Code, unless prescribed by a
medical practitioner fera-bona-fide-illness.

Within 30 days from the effectlvei ate of thls decr8|on respondent shall propose to the Board.

for prior approval;the name of one or more mpatlent or outpatient alcohol and drug abuse
recoverv programs which at a mlnlmum is six (6) months in duration. Within 30 days after
notification of the Board's ¢

program. Fallure to complé ‘:sald proqram shall constrtute a violation of probation.
Subsequentta the completloncof the program, respondent shall participate in on-going
treatment such*as:receiving individual and/or droup therapy from a psychologist trained in
alcohol and drug ablise treatménit, and/or attend Twelve Step meetings fo the equivalent as
approved by the Roardat least.3 times a week during the first years/months of probation.
Respondent shall submit-proef satisfactory to the Board of attendance in said programs. The
costs for participation in the programs shall be borne by the respondent. Respondent shall sign
a Release of Information allowing the programs to release to the Board all information the
Board deems relevant.

RATIONALE: This condition is NEW. It replaces and combines the current and separate
alcohol and druqg abuse counseling/detoxification program term. The language addition is

more specific to time frames required for treatment and alfows the Board the option fo specify
the length of treatment.
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4. Alcohol - Abstain From Use

Respondent shall abstain from the use of any alcoholic product or beverages.

RA TIONALE: Adding “product” allows us to detect if testing results on a probationer included
consumption of alcoholic beverages or products not limited to: Nyquil, mouth wash, or hand

sanitizer.

RATIONAL: Replaced with NEW term "Drug and Alcohol Testing”

6. Drug and Alcohol Testing

Upon the request of the Board or its designee. respondent shall immediately submit, with or
without prior notice, to observed blood., uring, hair, breath, saliva or any other mode of testing
and |ocation as determined by the Board, at respondent’'s expense. Respondent's failure to pay
costs and timely submit for testing will constitute a violation of probation. Any confirmed positive
finding will be considered a violation of this term. and any report setting forth such confirmed
positive finding shall be received as admissible, direct evidence in any proceedings to revoke
probation based on such finding. Any attempts by respondent to circumvent the requirements
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of this term shall also be considered a violation of this term. This includes, but is not limited to.
respondent’s failure to submit a testable sample or his /her use of any device designated to
fraudulently defeat drug tests. If the Board files a petition to revoke probation or an accusation.
the Board may suspend respondent from practice pending the final decision on the petition to
revoke probation or the accusation. This period of suspension will not apply to the reduction of
this probationary period. All terms and gonditions of probation remain in effect during the period

of suspension.-

RATIONALE: This added language prohibits respondent from defaulting on his/her responsibility
to pay for ongoing testing. Also, alfows for sound frequently mohitored/random substance
testing program if we use additional industry specimen screening tests besides blood and urine.
This is currently compatible with the DCA's contract for same services on probationer substance
testing. As well, the probation monitor requesting random tes?s’ will be able to get testing
feedback immediately if any probationer was cauqht bemq dishonést or adulterating the testing
sample or its validify for the process. -

7. Iake—and—Pass—the—I:aw—Exam California Law and Professional Practice Examlnatlon
(CLPPE)

Respondent shall take and pass the California Law and Professional Practice Examination
(CLPPE) within the first vear of probation. If Respondent fails this examination. Respondent

must take and pass are- examlnatlon awltféeﬂ@r—p#aeﬁeake*awnamnwhm-ﬂqeﬁ;snwe




Respondent shall pay the cost of the examination and any subseguent re-examinations at the

examination fee currently in place. Failure to pass the CLPPE within the first year of probation
shall constitute a violation of probation.

Option #1: If respondent fails the first examination, respondent shall cease the practice of
chiropractic until the examination has been passed, as ewdenced by the written notice to
respondent from the Board. o

Option #2: Respondent shall not practice chlropractlc untll respondent has passed the required
examination and has been so notified by the Board'in writing.

8. Special Purposes Examination for Chiroprac

Respondent shall take and pass the SPEC examination administered by the National Board of
Chiropractic Examiners (NBCE) within' the fir ‘yﬂ_ I bwo yeats‘of probation. If respondent fails
this examination, respondent must take’ and pass.at examlnatlon Respondent is responsible
to provide proof to the Board ‘of. successful completio is examination. Respondent shall
pay the cost of the exammatl' -”fand any subsequent'_, minations at the examination fee set
by the NBCE. Fa|lure‘-'t' pass the 'PEC examination after two attempts constitutes a violation of
probation. '

RATIONALE This update aﬂowr for the’ appropnat deadiine to be selected for the case,
depenqu on the natiire of i =




9. Practice Monitoring by Another Licensed Doct’o.r"

Chiropractic

Respondent’s practice shall be monitored by af% ther doctor of oh|ropr otrc Any costs for such
monitoring shall be paid by respondent. Within*45: days of the effective date -of this decision,
respondent shall submit to the Board for its prior appr‘oval the name and completed appncatron

" The Practice Monitor must have an actlve California chlropractrc license in good standlnq W|th
the Board and with no prior or current dISCIpllnaW action. The: Monitor shall be independent,
with no prior professional or personal i'9|atIOHShIDmWIth respondent and the Monitor shall not be
in_a familial relationship W|th or be an emplovee partner.or associite of respondent. The
respondent’s new/current empfover may be’ consrdered”to bethe Monitor if he/she meets all
criteria as set forth inthis term. THé:Monitor musthave at leasts years of licensed chiropractic
experience in California. - -

the Ievel in Case No i

Mammum Level-The Monrtor prowdes monitoring and/or supervision in the work
environment: at aII time

Intermediate LeveI~The:Monitor provides monitoring and/or supervision in the work
environment at least half of the hours respondent works.

Minimum Level-The Monitor provides monitoring and/or supervision in the work
environment at least twice a week,

Infrequent Level-The Monitor provides monitoring and/or supervision in the work
environment at least once a week.
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Option 2-The specific monitoring level in Case No. shall be determined by the
Board or its designee within 30 days of the effective date of this decision.

It is respondent’s responsibility to ensure their Monitor has received copies of the Accusation
and Decision and Order in Case No: ._The Monitor shall submit to the Board in
writing that the/she has read and understands the respondent’s Decision and Order in Case
No. , as wel| as the level of monitoring required. The Monitor shall have face-to-face
contact WIth the licensee in the work environment on a continuous basis as determined by the
Board, but at least once per week. The Monitor shail review: the licensee’s work attendance
and behavior. The Monitor shall interview other staff | in th ice regarding the licensee'’s
behavior, if applicable. E

The Monitor shall submit written reports to the Board,'on a form demqnated by the Board, on a
quarterly basis. Respondent must ensure that e"reqwred reports from’the Monitor are
submitted in a timely fashion. If the Monitor resigns . respondent shall immec iately notify the
Board and within 15 days of event, submlt to the Boérd in wrttmq the name &nd application of a
new Monitor for pre-approval. '

The respondent shall allow Monltor acc ss to flsca] and Di nt records Respondent shall

Option 3- Respondent is prohibited fiof engaging in solo practice.
Option 4-Res;53ﬁ§i_ent shall be'ﬁ_zrbvhibited from unilaterally signing insurance and workers’
compensation insurance claim documents. All insurance and workers’ compensation insurance
claim forms are to be co-signed by a licensed chiropractor pre-approved by the Board.

NOTE: Recommended in cases of insurance and workers’ compensation insurance fraud.

RATIONALE: This term makes atfempt to ensure that respondent’s practice management is
adequately monitored. Criteria for monitor have been incorporated here and on a new Monitor
Application. Cases worthy of this level of monitoring may include those with violation for
incompetence,_negligence, patient injury, substance abuse or unprofessional conduct. A form
designated by the Board will be used by the Monitor to report findings and observations fo the
Board. A Practice Monitor can also check for billing and fiscal inaccuracies against
respondent’s recordkeeping.
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10. Billing Monitor

Within sixty (60) days of the effective date of this decision, Respondent shall submit the Board
or its designee for its prior approval, the hame along with Curriculum Vitae of a person to act as
Respondent's monitor. The billing monitor can be one of the following:

e A licensed Chiropractor, who is licensed in good professional standing and licensed for
at least five (5) years: or

-+ A Certified Professional Coder in good professional standing: or
o A Certified Medical/Healthcare Biller or Auditor in qooqssptofessional standing, or
« A Certified Public Accountant in good professional starding: or

» A Professional Bookkeeper in good professionai-stgfﬁinq

with Respondent, including a familial: relatlonshlp W|th ot: b an employes, Dartner or associate
of Respondent. It is Respondent's responsubmtv to ensure ‘their billing monitor has copies of the
Accusation in this matter along with the Deo|3|on eno_ Order for reference Once the Board has
approved a billing monitor, Respondent shall submit 'plan‘ or scope of review by which the
billing monitor will prowde monltormq of Responde_n_ billing: praotmes Respondent must have
a_continuous record of chlropraotlc treatment of: patlents which shall include killing, accounting,
and payment records, to-be exammed by the blllmq monitor. Pro bono treatment or trade for
services will not be accepted Fallure >-fo. treat pattents on a fee for service basis will be
considered non- “compliance. w:t h|s term"e"' .Respondent s probation will be tolled until

Respondent treats patlents on a fee for servic -baS|s If at any time durlnq the period of

its prior approvat .the name and quallflcatlons of one or more persons to be the billing monltor
The billing monitor'shall submit wiitten reports to the Board on a guarterly basis verifying that
monitoring has taken' piaoe as reqmred It shall be Respondent's responsibility to ensure that
the required reports are filed irid timely manner. Respondent shall give the monitor access to all
of Respondent's ohlropractto=preot|oe business records inciuding financial and patient records.
Monitoring shall consist of at least four (4) hours, per quarter, of review of Respondent’s
records. This review shall take place in Respondent’s office or Respondent’s place of
employment. If any patient records will be reviewed by the 3" party billing monitor related to
required monitoring or audit activities, Respondent must notify his or her patients of this purpose
and also ensure notified patients submit a signed authorization release of records in accordance
with privacy law (HIPPA) for this purpose. If the monitor prepares a quarterly report to the
Board which finds substantial errors or omissions in, and/ or questionable billing practices,
monitoring may be increased at the discretion of the Board and Respondent shall immediately
comply therewith. All costs of monitoring shall be borne by the Respondent.
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Option 1-Respondent shall be prohibited from uniiaterally signing insurance and workers'
compensation insurance claim documents. All insurance and workers' compensation insurance
claim forms are to be co-sighed by a licensed chiropractor pre-approved by the Board.

RATIONALE: This term is new. This new term allows more options than only a CPA for
maonitoring purposes. The added language assists in not alfowing Respondent to circumvent the
Order and avoid the proof of rehabilitation that is required affer violations such as insurance
fraud, failure fo ensure accurate billings, etc. Proper monitoring cannot take place if the practice
is ahsent fee for service patients.

11. Restitution for Consumers

Within 4 years/months from the effective d' & of this de0| on, respondent shall pay to
the amount of $ - 71f respondent falls 1o pay the restitution as
directed by the Board and on the dates(s) determlned by the Board, it shall be a viclation of
probat:on Respondent ehall prowde proof to the: Board of restltutlon Are-

RATIONALE: Fraud or negligent act:o tally deems thi term. Careful review js made to
ensure that proper restitution is made 1o’ t:meiVeither the patzent or any other applicable entity.
Restitution may be made within a specn‘?c time frame ‘orona pavmenf schedule. Restitution

. should cover those amouhts that are a dlrect result of~t._ 2 ‘actrons ‘of Respondent.

12. Psychiatric or Psychologlcal Evaluatlon

Within 36 10 days of the effec:tlve” ate-of this decnsnon and on a periodic basis as may be
reqwredbyihe Board_or its designee, respondent shall undergo, at his/her own expense,
evaluation by:a E -appeinted-or Board-approved psychiatrist or psychotherapist.

Responde'nt shall sign a release whlch authorizes the evaluator to furnish the Board a current

- diagnosis and written report regardlng the respondent’s judgment and ability to function
independently-as-a chiropractor with safety to pubiic and whatever other information the Board
deems relevant to the case. The completed evaluation is the sole property of the Board. Itis
respondent's responsibility to ensure their therapist has copies of the Accusation as well as the
Decision and Order in this matter.

If the psychiatrist or psychotherapist recommends and the Board or its designee directs
respondent to underge psychotherapy, respondent shall, within 30 days of written notice of the
need for psychotherapy, submit to the Board or its designee for its prior approval, the
recommended program for ongoing psychotherapeutic treatment eare. Respondent shall
undergo and continue psychotherapy, at respondent’s own expense, until further notice from the
Board. Respondent shall have the treating psychotherapist submit quarterly reports to the
Board, or its designee. If recommended by the psychiatrist or psychotherapist and approved by
the Board or its designee, respondent shall be barred from practicing chiropractic until the
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treating psychotherapist recommends, in writing and stating the basis thereof, that respondent
can safely practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent shall
not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic pract|ce
in which he or she holds an interest during the period of suspension.

(Optional) Commencing on the effective date of this decision, respondent shall not engage in .
the practice of chiropractic until notified in writing by the Board:or.its designee that respondent is -
psychologically fit to practice chiropractic. ;

NOTE: Strongly recommended for those cases where- ewaence:: emonstrates that mental
illness or disability was a contributing cause of the. wolatlon :

RATIONALE: We added that respondent is to aive his/her theraprst a cepy of the Order and
Accusation. .

13. Psychotherapy

the approved psychotheraprst or Ilcensed mental health practttloner respondent shall notify the
Board immediately and, within 30 days -of: ceasmg treatment submit the hame of a replacement
psychotherapist orlicensed mie! ith pra
prior approval. Itis reepcndent g I'ESDOI'ISIbllltV“’fO ensure their therapist has copies of the

Accusatlon and Decision nd Orderfin-‘-thls matter.

Upon approval of the psychotheérapist or Ilcensed mental health practitioner, respondent shall
undergo and conttnue treatment; with that therapist and at respondent’s expense, until the
Board deems that no further psychotherapy is necessary. Respondent shall have the treating
psychotherapist submit’ quarterly status reports to the Board. The Board may require respondent
to undergo psychiatric evaluatrons by a Board-appointed or Board-approved psychiatrist or

psychotherapist.

If recommended by the psychotherapist or licensed mental health practitioner and approved by
the Board or its designee, respondent shall be barred from practicing chiropractic until the
treating psychotherapist or licensed mental health practitioner recommends, in writing and
stating the basis thereof, that respondent can safely practice chiropractic, and the Board
approves said recommendation.
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During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he or
she holds an interest during the period of suspension.

NOTE: Appropriate for those cases where evidence demonstrates sexual misconduct or
commission of an act punishable as a sexual crime. Also appropriate in cases where evidence
demonstrates impairment (Ex; mental illness, alcohol and/or drug abuse)

RATIONALE: This additional comment could be helpful to ass gn this ferm_if appropriate or
emphasis in certain cases. We also added that Responden "to ive histher therapist a copy of
the Order and Accusation.

14. Medical Evaluation

Within 60 days of the effective date of this decision a
be required by the Board or its deS|gn" e‘,__respondent s !

respondent’s expense, 3é-or Board-ap ,roved physician who shaII furnlsh a
medical report to the Board or its desugne .

If respondent is required by the Board or its.designee to underg
respondent shall, withi”'rifiBO’ days of written noti
prior approval, the name and quallfrcatlons of
approval of the treating physician, reépondent ]
with that physician and at reepon_ expense, until further notice from the Board.
Respondent shall- have the treatln physician submtt quarterly reports to the Board. Should
respondent for any reason cease treatment with: the approved physician, respondent shall
notify the Board |mmed|ately and, within 30 days of ceasing treatment, submit the name of a

replacement physrcnan of respondent 5 ch0|ce to the Board for its prior approval.

1'the-Board, submit to the Board for its
ysician of respondent’s choice. Upon Board
| undergo and continue medical treatment,

If recommended by the physman and approved by the Board or its designee, respondent shall
be barred from practlclng chfropra.ctlc until the treating physician recommends, in writing and

stating the basis thereof, that respondent can safely practice chiropractic, and the Board
approves said recommendetton

During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he_or
she holds an interest during the period of suspension.

(Optional) Upon the effective date of this decision, respondent shall not engage in the

practice of chiropractic until notified in writing by the Board of its determination that respondent
is medically fit to practice safely.
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NOTE: Appropriate for those cases where the evidehce demonstrétes that the respondent has
had a physical problem/disability which was a contributing cause of the violation(s) and which
may affect the respondent’s ability to practice.

15. Ethics and Boundaries Examination

Respondent shall take and pass an Ethics and Boundaries examination administered by either:

» A national testing organization such as The Na onal Board of Chiropractic
Examiners (NBCE) or its' testing designee® 6=

» An equivalent accredited educational service pr wder institution or agency
program, such as Professional Boundanes INC. ‘which provides licensed health
professionals with course curriculti -0r test plan whlch ‘covers Ethics and
Boundaries subject matter i

The examination must be taken and successfully passed W|th|n the first year:of probation. If
respondent fails this examination, respendent must taks a"'d:::pass a re-examination.
Respondent is responsible to provide: Droof to the Board & _successful completion of this
examination. Respondent shall pay the cosf of the examination and any subsequent re-
-examinations set forth by the testing agency. Classroom attendance is specifically required.
Online courses/programs will.not be approved Fallu fo pass thé Ethics and Boundaries
examination after two attempts consﬂtutes a wolatlon of 'p'robatlon )

16. Educ_;gt_ia'ﬁh‘:‘é‘éﬁj"

Within 60 (snxtv) days of the effecti e'édate of this demsmn and on an annual basis thereafter,
respondent shall submit to th&'Board for its prior approval, a program in {e.g. specify course
subject matter)-which shall not-be lets thaf hours per vear, for each year of probation.
hours of the education may-be obtained through distance learning. This program shall be
in addition to the chlropractlc continuing education requirements for re-licensure, and shall be
obtained with all costs- bemq pald by respondent. Respondent shall provide written proof of
attendance in said course or courses as are approved by the Board. Failure fo complete the
annual hours of education. each vear of probation, constitutes a violation of probation.

RATIONALE: Section enhanced to include distance learning.
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17. Community Service

Within 60 days of the effective date of this decision, respondent shall submit to the Board, for its
prior approval, a community service program in which respondent shall provide volunteer
services on a regular basis with a non-profit to-a community or charitable facility or agency for at
least hours per month for the first months/years of probation. Such community
service does not necessarily include chiropractic service. Respondent shall ensure that the
Board receives documentation and/or certification of community service hours by the facility or
agency on a monthly/quarterly basis.

Community service required by this condition shall be perform ih the State of California.
Community service performed prior to the effective date of thls de0|3|on shall no be accepted in
fulfillment of this condition. : o

Failure to complete the community service as "“;é.‘u?t:hereinabove'ié'ijg_‘rgunds for filing a petition -

to revoke probation

RATIONALE: Adding these comments is appropriate in thoss cases where the: espondent will
need to rehabilitate from wrongdoingafter actually or pot tially harming the piiblic, consumer
or a patient. Also, time frames lo complete serwce can ba'set, Paragraph flows better with the
use of additional words for emphasis, - : -

18. Restricted Praciiié

Respondent's practice of chiropractic shall be restncted to [specify patient population and/or
setting] for thefirst. ars of probatlon Wlthln 30 days from the effective-date of the
dec:|5|on respondent shall submit’ to the Board: for prior approval, a plan to implement this
restriction- ‘Respondent ehall submlt proof satisfactory to the Board, of compliance with this
term of probatlon :

NOTE: The restric_t{ops shall be-appropriate to the violation.

19. Third Party P#eseﬂeeL»Se*uaJ—'Fransg#esse;s Chaperone

During probation, respondent shall have a third party present chaperone present in the
examination or treatment room while consuiting, examining and/or treating while-exarsining
andfor-treating (female/male/minor) patients. Respondent shall, within 30 days of the
effective date of the decision, submit to the Board or its designee for its approval the
name(s),_photo identification and contact information of persons who will be the third party
chaperone. The chaperone must be a health care professional, licensed or certified, by a
healing arts Board or Bureau, within the California Department of Consumer Affairs. The
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chaperone’s license/certification shall at all times be valid and in good standing. The
chaperone cannot have any prior or current disciplinary action against their

license/certification. efpersons-whe-wil-be-the-third-party-presentand-a-plan-dessribing-the
relparty’s duties.

Respondent shall maintain a log of all patients seen for whom a third party chaperone is
required. The log shall contain: 1) patient name, address and telephone number: 2)date of
service, 3) chaperone signature; 4) patient gender; and 5) patient signature. Respondent
shall keep this'login a_separate file or ledger, in chronological order, shall make the log
available for immediate inspection and copying by the Board orits designee, and shall retain
the log for the entire term of probation. Failure to mamtaln alog’of all patients requiring a
third party chaperone, or to make the log available for i ate inspection, is a violation of

probation.

The respondent shall execute a release authorizing the third party(les) prasent chaperone to
divulge any information that the Board or its desugnee may request on a’periodic basis during
the probation monitoring. :

RATIONALE: This condition continues to aﬂow the Board to’ momtor Respondent by use of a
third party chaperone in those misconduot. cases, Which may mc!ude but is not limited to, sexual

misconduct. Chaperone must be in the room with the "'atfent at ali nmes

by the Board for each Dattent__ to sign- Respondent shall post a copy of the Decision within
public view inside common areas within the practice which inciudes the front desk, the

exammatlon room(s) and patlent receptlon room(s) Patlent espeelauy—anﬁe#ﬂ—m:eend&myef

submlt upon request by the Board satlsfactory ewdence of compllance W|th this term of

probatron

RATIONALE: Similar to what is required by employee notice, we require posting of the Decision
to alert patients and patfents must sign a form. Posting of Decision would occur at front desk, in
treatment/waiting rooms, efc.

39|Page




21. Criminal Probation/Parole Reports

Respondent shall provide a copy of the conditions of any criminal probation/parole to the Board,
in writing, within 10 days of the issuance or modification of those conditions. Respondent shall
provide the name of his or her probation/parole officer to the Board, in writing, within 10 days
after that officer is designated or a replacement for that officer is desighated. Respondent shall
provide a copy of all criminal probation/parole reports to the Board within 10 days after
respondent receives a copy of such a report.
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MEMORANDUM

TO: BCE ENFORCEMENT COMMITTEE MEMBERS
FROM: CHRISTINA BELL, COMPLIANCE ANALYST

SUBJECT:  SB 1441 INCORPORATION AND IMPLEMENTATION UPDATE
DATE: MAY 6, 2015 :

CC: ROBERT PULEOQ, EXECUTIVE OFFICER
SPENCER WALKER, ATTORNEY ITL
SANDRA WALKER, COMPLIANCE MANAGER

Summary Background for this Topic

SB 1441 (Ridley-Thomas, Chapter 548, Statutes of 2008) was drafted in response to public and
internal concerns with the various healing arts boards diversion programs. Absent drug testing
standards for relapsing, substance-abusing licenses, there had been inconsistent monitoting or
non-oversight from programs. Consequently, the intent of SB 1441 was to extend the
application of best practices and standards uniformly across all healing arts boards. SB 1441
established the Substance Abuse Coordination Committee (SACC) within the Department of
Consumer Affairs (DCA), which was tasked with developing unifortn standards in sixteen
specific areas for use in dealing with substance-abusing healing arts licensees. In April 2011, the
DCA SACC published the “Uniform Standards Regarding Substance-Abusing Healing Arts
Licensees” (hereinafter referred to as “Uniform Standards™).

Duting the July 17, 2014 Board Meeting, this topic was discussed at length with the Boatd’s
prior counsel, Kristy Schieldge. She discussed a total of thtee options (ot ttiggers) to define
substance abusing licensees for the Uniform Standards: Option 1- Presumption, Option 2-
Clinical Diagnostic and Option 3- Hearing. As a result of counsel’s presentation and
discussion, the Board Members at this meeting chose the Option 3-Hearing trigger because the
Uniform Standards would only apply based upon evidence presented at heating that the
licensee has a substance abuse problem, Moreovet, the Trigger 3 as a recommended selection
also allows for Licensee fair notice and the Board’s Executive Officer to plead substance abuse
allegations and standards up front. Ms. Schieldge also recommends the placement of Standards
as a separate component to the Disciplinary Guidelines.

The Board’s Enforcement Committee (EC) continues to monitot the Uniform Standards and
the Disciplinary Guidelines project assignments.

Boatd Counsel, Spencer Walker, recently informed staff of a current Apsil 8, 2015 Attorney
General (AG) Legal Opinion which addresses questions taised regarding SB 1441
implementation. The AG opinion concludes that the Uniform Standards need not be adopted
as regulations under the Administrative Procedures Act but that individual Boards are free to




adopt regulations to incorporate the Standards if they so wish. As a tesult of this update, Mr.
Walker will provide further explanation, opinion, and options duting our May EC meeting,

The following related documents are enclosed for Committee review:

The April 8, 2015 Legal Opinion from the Attorney General in response to questions
from the Board of Pharmacy regarding SB 1441

Uniform Standards Regarding Substance-Abusing Healing Arts Licensees; Senate Bill
1441 (Ridley-Thomas)

Three (3) “Trigger” Options provided by counsel K_tlsty Schieldge at July 17, 2014
Public Board Meeting

Public Session Board Meeting Minutes for July 17, 2014
The April 5, 2012 memorandum which discusses uniform standards for substance-

abusing licensees (SB 1441) from Doreathea Johnson, Deputy Ditrector of Legal Affairs,
Department of Consumer Affairs




. TO BE PUBLISHED IN THE OFFICIAL REPORTS

OFFICE OF THE ATTORNEY GENERAL
State of California

KAMALA D. HARRIS
Aftorney General

OPINION . No, 13-202
of | : April 8, 2015

KAMATA-D-HARRIS- i
Attorngy General :

BRUCE M. SLAVIN |
SUSAN DUNCAN LEE
Deputy Atiorneys General

VIRGINIA HEROLD, EXECUTIVE OFFICER FOR ' THE CALIFORNIA
BOARD OF PHARMACY, has requested an opinion on the following questions:

1. Is the law that prescribes the development and issuance of uniform standards
for healing arts boards to use in dealing with their “substance-abusing licensees” invalid
either (a) for vagueness or (b) as an improper delegation of legislative authority to the
committee charged with formulating the standards?

2. To be effective, must the uniform standards be adopted as regulations under
the Administrative Procedure Act, and, if 80, by what entities?

3. May individual healing arts boards adopt regulations defining the term

“Substance-abusing licensees™ for purposes of determining which of their licensees are
subject to the uniform standards? '
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4, Must individual healing arts boards use the uniform standards as written in all
cases in which they are found to apply, and, if so, do the boards nonetheless retain
discretion in applying the uniform standards to particular circumstances and in deciding
individual cases?

CONCLUSIONS

1. The law that prescribes the development and issuance of uniform standards for
healing arts boards to use in dealing with their “substance-abusing licensees” is not
invalid either () for vagueness or (b) as an improper delegation of legislative authority to
the committee charged with formulating the standards.

2, The uniform standards need not be adopted as regulations under the
Administrative Procedure Act in order to be effective. Individual healing arts boards
may, but are not required to, adopt regulations incorporating the uniform standards for
the purpose of-administering-their own programs: '

3. Individual healing arfs boards may adopt regulations defining the term
“substance-abusing licensees” for purposes of determining which of their licensees are
subject to the uniform standards, so long as such regulations are consistent with the
legislation directing the formulation and issuance of the umiform standards and
reasonably necessary to effectuate the purposes of that legislation.

4, To the extent practicable, individual healing arts boards' must use the uniform
standards as written in all cases in which they are found to apply, but the boards retain
discretion in applying the uniform standards to particular circumstances and in deciding
individual cases. -

ANALYSIS -

In 2008, the Legislature enacted Senate Bill 1441 to address the increasing
problem of substance abuse in the health-care professions,’ where “the impairment of a
health care practitioner for even ohe moment can mean irreparable harm to a patient.”
Finding that various health care licensing boards have inconsistent or nonexistent
standards for dealing with substance-abusing professionals, the Legislature determined

! Senate Bill 1441 added an article to the Business and Professions Code entitled
Uniform. Standards Regarding Substance-Abusing Healing Arts Licensees. (Stats. 2008,
ch. 548 (Sen. Bill No. 1441), § 3.) '

2 1d. at § 1(a).

13-202




' that _"iéé{ie'nts would be better ﬁrotécféd if regulatory boards would agree to follow
consistent standards and best practices in this area,’
To that end, new Business and Professions Code section 315 (section 315) created

an entity within the Department of Consumer Affairs called the Substance Abuse
Coordination Committee (Committee).* The Commuittee is chaired by the Director of the

3 Stats. 2008, ch. 548 (Sen. Bill No, 1441), § 1(g), ().
4 Section 315 states:

(a) For the purpose of determining uniform standards that will be used
by healing arts boards in dealing with substance-abusing licensees, there is
established in the Department of Consumer Affairs the Substance Abuse
Coordination Committee. The committee shall be comprised of the
executive officers of the department's healing arts boards established

~pursiEntto Division 2- (commencing with Section~500);-the State Board of-
Chiropractic Examiners, the Osteopathic Medical Board of California, and
a designee of the State Department of Health Care Services, The Director of
Consumer Affairg shall chair the committee and may invite individuals or

~ stakeholders who have particular expertise in the area of substance abuse to
advise the committee.

(b) The committee shall be subject to the Bagley-Keene Open Meeting
Act (Article 9 (commencing with Section 11120) of Division 3 of Title 2 of
the Government Code).

(¢) By Januvary 1, 2010, the committee shall formulate wmiform -and
specific standards in each of the following areas that each healing arts
board shall use in dealing with substance-abusing licensees, whether or not
a board chooses to have a formal diversion program:

(1) Specific reqﬁirements for a clinical diagnostic evaluation of the
licensee, including, but not limited to, required qualifications for the
providers evaluating the licensee,

(2) Specific requirements for the temporary removal of the licensee
from ‘practice, in order to enable the licensee to undergo the clinical
diagnostic evaluation described in paragraph (1) and any treatment
recommended by the evalvator described in paragraph (1) and approved
by the board, and specific criteria that the licensee must meet before
being permitted to return to practice on a full-time or part-time basis.

(3) Specific requirements that govern the aBility of the licensing
board to communicate with the licensee's employer about the licensee’s

3
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status and condition.

(4) Standards governing all aspects of required festing, including, but
not limited to, frequency of testing, randomness, method of notice to the
licensee, number of hours between the provision of notice and the test,
standards for specimen collectors, procedures used by specimen
collectors, the permissible locations of testing, whether the collection
process must be observed by the collector, backup testing requirements
when the licensee is on vacation or otherwise unavailable for local
testing, requirements for the laboratory that analyzes the specimens, and
the required maximum timeframe from the test to the receipt of the
result of the test.

{5) Standards governing all aspects of group meeting attendance
requirements, including, but not limited to, required qualifications. for

“Bioup nigeting facilitators, frequency of required Tmreting “atteridance;

and methods of documenting and reporting atiendance or nonattendance
-by licensees. ‘

(6) Standards used in determining whether inpatient, outpatient, or
other type of treatment is necessary.

(7) Worksite monitoring requirements and standards, including, but
not limited to, required qualifications of worksite monitors, required
methods of monitoring by worksite monitors, and required reporting by
worksite monitors. '

(8) Procedures to be followed when a licensee tests positive for a
banned substance.

(9) Procedures to be followed when a licensee is confirmed to have
ingested a banned substance.

(10) Specific consequences for major violations and minor
violations, In particular, the committee shall consider the use of a
"deferred prosecution” stipulation similar to the stipulation described in
Section 1000 of the Penal Code, in which the licensee admits to self-
abuse of drugs or alcohol and surrenders his or her license, That
agreement is deferred by the agency unless or until the licensee commits

“a major violation, in which case it i3 revived and the license is
surrendered.

(11) Criteria that a licensee must meet in order fo petition for return
to practice on a full-time basis.




Department of Consumer Affaits and consists of the executive officers of the =
department’s healing arts boards, the State Board of Chiropractic Examiners, and the
Osteopathic Medical Board of California, as well as a designee of the State Department
of Health Care Services.’

Section 315 required the Committee to formulate standards on sixteen specific
subjects for the healing arts boards to use in dealing with substance-abusing licensees,
“whether or not a board chooses to have a formal diversion program.”® The subjects
include clinical evaluation of licensees for substance abuse, suspension of licensees from
practice, communications between the lzcensmg board and the licensee’s employer, and
the use of private-sector diversion programs In December 2009, the Committee
adopted uniform standards for each of the sixteen. subjects. The standards were published

(12) Criteria that a licensee must meet in order to petition for
remstatement of a full and unrestricted license,

(13) If a board uses 2 prwate—sector vendor that pr0v1des diversion
services, standards for immediate reporting by the vendor to the board
of any and all noncompliance with any term of the diversion contract or . -
probation; standards for the vendor's approval process for providers or
confractors that provide diversion services, including, but not limited to,
specimen collectors, group meeting facilitators, and worksite monitors;
standards requiring the vendor to disapprove and discontinue the use of
providers or contractors that fail to provide effective or timely diversion
services; and standards for a licensee's termination from the program
and referral to enforcement.

(14) If a board uses a private-sector vendor that provides diversion
services, the extent to which licenses participation in that program shall
be kept confidential fiom the public,

(15) If a board uses a private-sector vendor that provides diversion
services, a schedule for external independent audits of the vendor's
performance in adhering to the standards adopted by the commiitee.

(16) Measurable criferia and standards to determine whether each
board's method of dealing with substance-abusing licensees protects
patients from harm and is effective in assisting ifts licensees in
recovering from substance abuse in the long term,

-3 Bus. & Prof. Code, § 315, subd. (a).
S Bus. & Prof. Code, § 315, subd. (c).
7 See Bus. & Prof. Code, § 315, subds. (c)(1)-(16).
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in Aprll 2010 and rewsed in Apnl 2011 | In thls opmlon we address several queshons
and concerns that have been raised regarding the uniform standards

Question 1

We begin with the threshold question whether section 315 is valid, It has been
suggested that section 315 is foo vague to be enforceable because it fails to define the
phrase “substance-abusing licensees.”® It has also been argued that the Legislature
improperly delegated its authority by charging the Committee with developing standards
instead of crafting them itself. We reject both of these propositions. »

a. Vagueness

While “void-for-vagueness” challenges arise most often in the context of crlrnlnal
statutes, the principle extends to other types of legislation as well.'® In addressing a
—vagueness-claim; we give the-challenged-statute-“a reasenable-and-practical construction—-
in accordance with the probable intent of the Legislature.”™ “Reasonable certainty” is all
that is required; a statute will not be held void for vagueness if any reasonable, practical
construction can be given to it, either on its own footing or by reference to other

definable sources.’ :

Because section 315 itself does not define the terro. “substance-abusing llcensees,”
(nor expressly require the Committee to do so), our task is to determme whether the term
may be made reasonably certain by reference to other sources.”® Where a statute or
statutory scheme does not specify a definition for a given term or phrase, the general rule
is to give the words “their usual, ordinary meaning, which in turn may be obtained by
referring to a dictionary. n 14

8 The uniform standards may be accessed from the Department of Consumer Affairs’

public website, at http://www.dca.ca.gov/about dca/sacc/uniform standards.pdf. -
? Bus. & Prof. Code, § 315, subds. (a), (c).

1 Cranston v. City of Richmond (1985) 40 Cal.3d 755, 763-764.
Y County of Nevada v. MacMillen (1974) 11 Cal.3d 662, 672-673.
12 See id. atp. 673,

- B 1d at pp, 672-673,

% Smith v. Selma Community Hospital (2010) 188 CalApp.4th 1, 30 see 95
Ops.Cal. Atty.Gen. 16, 19 (2012).

Al
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The term “substance-abusing” is hardly unique to section 315. Some form of the
term has been used by the Leglslature in many different statutes without express
deﬁnl’tlon % This is not surprising. The common definition of ‘substance abuse” is

“excessive use of a dru 6g (as alcohol, narcotics, or cocaine)” or “use of a drug without
medical justification.”'® The concept of substance abuse is exceedingly familiar in
society, and we see no reason why the commonly understood definition of this term may
not be applied with reasonable certainty in the context of protecting patients by ensuring
practitioner competency.’

Also, when the Legislafure enacted section 315, there were already statutes
pertaining to substance abuse by licensees of most healing arts boards. For example,
existing law provides for diversionary programs as an alternative to traditional .
disciplinary action to address “unprofessional conduct relating to controlled substances or
dangerous drugs” by licensed nurses,'® and for recovery programs for pharmacists
“whose competency may be impaired due to abuse of alcohol [or] drug use”” In

-addition,- for. most healing . arts - licensees,. existing.. law. provides_ that _unprofessional..._

conduct includes the use of a controlled or intoxicating substance in a manner impairing
the licensee’s ability to practice safely.

Indeed, in enacting section 315, the Legislature acknowledged the existing statutes
addressing substance-abusing llcensees, and made express ﬁndmgs that further legislation
was necessary to address deficiencies in existing programs.”® Despite the existence of

Y See ez Bus. & Prof. Code, § 8025.1 (certified shorthand reporter subject to
suspension where “licensee is unable to perform the duties of a certified shorthand
reporter due to the abuse of chemical substances or alcohol”); Ed. Code, § 44049 (school
principal may report to parent or guardian any instance of “alcohol or controlled
substance abuse” by student); Fam. Code, § 3200 (Judicial Council to develop standards’
for supervised visitation in cases of alleged “substance abuse”™); Health & Saf. Code,
§ 11367.5 (immunity from prosecution for peace officer possessing controlled substance -

. “while providing substance abuse training to law enforcement™).

16 Webster's 3d New Internat. Dict. (1993) p. 112,

7 Of. In re Drake M. (2012) 211 Cal.App.4th 754, 764-765 (interpreting “substance
gbuse” for purposes of removing child from custody of parent or guardian Who puts child
at risk through substance abuse).

18 Bus. & Prof. Code, § 2762; see id. at § 2770.

1 Bus. & Prof. Code, § 4360; see id. at § 4364 (Board of Pharmacy to establish
criteria for program entry).

% See Stats. 2008, ch, 548 (Sen, Bill No. 1441), § 1(a), (b).
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* myriad healing-arts statutes that use this or similar terms,* the Legislature refrained from”
adopting any single definition. Given the prevalence of the ‘problem, and the
Legislature’s intention to steer boards toward “best practices,” we perceive not vagueness
but flexibility in the use of the term “substance-abusing licensees,”

Reading section 315 in the “context of the statutory framework as a whole in order
to determine its scope and purpose, ” we conclude that ‘it is not void for vagueness.
Based on the ordmary medning of the words “substance-abusing licensees” as those
words are understood in common parlance and in other statutory contexts, we conclude
that section 315 describes with reasonable certainty the class of individuals who are
subject to the uniform standards prescribed by section 315.%

b. Delegation of Authority

We next consider whether, by requiring the Committee to develop uniform
standards, _insfead_of crafiing. them itself, the Legislature improperly delegated its
authority to the Committee. We find no improper delegation.

In Kugler v. Yocum,” the California Supreme Court considered the va11d1ty of a
city ordinance which decreed that the salaries of certain employees would be no less than
the average of those of an adjoining city and county, and that future salaries would be set
according to that formula. The Court held that the ordinance was not an unlawful

2 B.g.,, Bus. & Prof. Code, § 1681, subd, (b) (dentists); Bus. & Prof, Code, § 2239,
subd. (a) (physicians); Bus. & Prof. Code, § 2533, subd. (c)(1) (speech language
pathologists and audiologists); Bus. & Prof. Code, § 2570.29, subd. (b) (occupational
therapists); Bus. & Prof. Code, § 2762, subd. (b) (nurses); Bus. & Prof. Code, § 2878.5,
subd. (b) (vocational nurses); Bus. & Prof. Ceode, § 2960, subd. (b) (psychologists); Bus.
& Prof. Code, § 3750.5, subd. (b) (respiratory therapists); Bus. & Prof. Code, § 4982,
subd. (c¢) (marriage and family therapists); Bus. & Prof. Code, § 4989.54, subd., (c)
(licensed educatlonal psychologists); Bus. & Prof. Code, § 4992.3, subd. (c¢) (social
workers).

2 The agency requesting this opinion has raised a concern that a “given agency might,
for example, define ‘substance-abusing licensee’ to be a licensee with any history of
substance abuse, whereas another agency might require that a licensee exhibit signs of
addiction . . . within the last 5 years, and a third agency might go so far as to require that
the llcensee have been in active use within the last 12 months,” We do not believe that
the possibility of such variations undercuts our conclusion that the term “substance-
abusing licensee” 1s reasonably certain in this context.

2 Kugler v. Yocum (1968) 69 Cal.2d 371.

- 13-202




delegation of the city’s legislative authority.®® The Court’s reasoning started from the
well established principle that ‘“{t]he power ., .. to change a law of the state is necessarily
legislative in character, and is vested excluswely in the legislature, and cannot be
delegated byit. ., .”* There are also, however, well established limits to that principle.

For example, “leglslatlve power may properly be delegated if channeled by a sufficient
standard.”

The Court explained that the “essentials” of the legislative function are the
determination and formulation of legislative policy.” “‘Generally speaking, attainment
of the ends, including how and by what means they are to be achieved, may
constitutionally be left in the hands of others.””® Once it declares a policy and
establishes a primary standard, the legislature is free to delegate power to executive
-officers to “fill up the deta1ls” by making rules and regulations designed to carry the
legislative purpose into effect.?

e . JILENACHNG _ Senate. Bill..1441,. the Legislature made the fundamental policy
determination that “[p]atients would be better protected from substance-abusing licensees
if their regulatory boards agreed to and enforced consistent and uniform standards and
best practices in dealing with substance-abusing licensees.”®® It then directed the
Committee to address sixteen specific areas in formulating such standards. Generally,

“standards for administrative application of a statute need not be expressly set forth; they
may be implied by the statutory purpose.”®! Given the Legislature’s clear statement of
purpose and its articulation of specific areas in which the Committee was to formulate
standards, we conclude that the Legislature’s delegation of authority to the Committee
was not an invalid delegation of the legislative function.*

2 Id, atp. 373,
2 Id. at p. 375, quoting Doughertyv Austin (1892) 94 Cal. 601, 606-607.
% Id. at pp. 375-376.
7 Id. at p. 376.
* * Ibid., quoting First Industrial Loan Co. v. Daugherty (1945) 26 Cal.2d 545, 549.

» 1bid. By contrast, an unconstitutional delegation of powers was held to occur when
the Legislature gaveran administrative agency unfettered authority to make fundamental
policy determinatiors. (Clean Air Constituency v, dir Resources Bd, (1974) 11 Cal.3d
801, 816-817.) ‘ : '

0 Stats. 2008, ch. 548 (Sen. Bill No. 1441), § 1(h),
3 People v. Wright (1982) 30 Cal.3d 705, 713,
2 1t is also important to note what powers the Legislature did not delegate to the

9
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: Qﬁebtibn 2' '

Section 315 directs the Committes to formulate uniform standards for healing arts
boards to use in dealing with substance-abusing licensees, and the Committee has done
so. Question 2 here asks whether these standards must also be adopted as regulations
under the Administrative Procedure Act (APA)* in order for them to become effective.
We conclude that the standards need not be adopted as regulations under the APA, but
that individual boards are free to adopt regulations incorporating or pertaining to those
standards for the purpose of administering their own programs. '

Under the APA, no state agency may issue, utilize or enforce a regulation unless
the agency complies with the procedures established in the APAM A “regulation” is
“every rule, regulation, order, or standard of general application or the amendment,
supplement, or tevision of any rule, regulation, order, or standard adopted by any state
agency to implement, interpret, or make specific the law enforced or administered by it,

_or.to.govern its procedure.”*>. To.be valid and effective, a regulation must be “consistent.___
and not in conflict with” the legislation to which it pertains and “reasonably necessary to
effectuate” its purpose.’® The APA sets forth a formal process by which regulations must
be adopted. The process has been neatly summarized as follows:

The agency must give the public notice of its proposed regulatory action
(Gov. Code, §§ 11346.4, 11346.5); issue a complete text of the proposed
regulation with a statement of the reasons for it (Gov. Code, § 11346.2
(subds. (a), (b)); give interested parties an opportunity to comment on the

Committee in this:bill. The Commitiee was not charged with adopting regulations having
the force of law; it was not charged with adjudicating cases involving individual
licensees; and it was not charged with enforcing diversionary referrals or disciplinary
actions involving individual licensees. Nor was the Committee established as an
independent agency with any budget, staff, or ongeing programs to administer. Rather, it
is a committee within the Depariment of Consumer Affairs, composed primarily of
executive officers of healing arts boards, for the specific and limited purpose of
“determining uniform standards that will be used by healing arts boards in dealing with
substance-abusing licensees.” (Bus. & Prof. Code, § 313, subd. (a).)

3 Gov. Code, tit. 2, div. 3, pt. 1, chs, 3.5, 4, 4.5, 5 (§ 11340 et seq.).

3 Gov. Code, § 11340.5; see Morning Star Co. v. State Bd. of Equalization (2006) 38
Cal.4th 324, 333,

3% Gov. Code, § 11342.600,
% Gov. Code, 11342.2; see Woods v. Super. Ct. (1981) 28 Cal.3d 668, 679.
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proposed regulation (Gov.' Code, § 11346.8); respond in writing to public )
comments (Gov. Code, §§ 11346.8, subd. (a), 11346.9); and forward a file

of all materials on which the agency relied in the regulatory process to the
Office of Administrative Law (Gov. Code, § 11347.3, subd. (b)), which
reviews the regulation for consistency with the law, clarity, and necessity

(Gov. Code, §§ 11349.1, 11349.3).%

In our view, the Committee is not an “agency” within the meaning of the APA.
For purposes of the APA, a regulation is a rule adopted “by any state agency” to
implement the law enforced or administered by the agency.”® Government Code section
11000, subdivision (a), defines “state agency” to include “every state office, officer,
department, division, bureau, board and commission.” But the Committee is not an
agency or-authority that has responsibility for the enforcement or administration of any
state policies or programs,® Rather, it is a committee—a group of selected officials
brought together to perform a specific task—whose responsibilities are consummated
~when-its..assigned .task.is..completed... Nor, .in_our. view, do_the uniform standards.as.
formulated by the Committee qualify as “regulations” under the APA. The Committee’s
sole function is to formulate standards, not to implement, interpret, enforce, or administer
them.*® Therefore, we conclude that the Committee was not required to follow the APA
process in order to formulate, publish, ot amend the standards.

That leaves open the question whether an individual healing arts board may or
must adopt the standards as regulations in compliance with APA. procedures in order to
implement the uniform standards in dealing with substance-abusing licensees. We
believe that the boards may, but are not required to, adopt regulations incorporating the
uniform standards. Neither the Committee, nor the Department of Consumer Affairs
within which it was created, regulates the healing arts boards or their licensees.*”! That
task falls to the individual healing arts boards themselves,™® which are state agencies,

5T Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal4th 557, 568.

3 Gov. Code, § 11342.600 (emphasis added); see also Gov. Code, § 11342,520
(defining “agency” as used in the APA to mean any “state agency”).

3% While the Department of Consumer Affairs—within which the Committee was
formed—is unquestionably a “state agency,” it is not the entity responsible for
formulating the uniform standards. -

4 of Gov. Code, § 11342.600; sec also Gov. Code, § 11342.5.
M See Cal. Code. Regs. tit. 16, Div. 38,

“ See Cal. Code Regs. tit, 16, Divs. 4, 11, 13, 13,1, 13.2, 13.3, 13.4, 13.5, 13.6, 13.7,
13.8, 13.9, 14, 15, 16, 17, 18, 20, 25,
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Thus, if an individual healing arts board wishes to enact regulations governing its own
~ programs—including drug diversion programs—it is up to that board to do so.* In fact,
soveral healing arts boards have already promulgated regulations that expressly
incorporate by reference the uniform standards.” Of course, if an individual board
sought to adopt the uniform standards as its own regulations, it would be required to
comply with the APA to do s0.”

We conclude that the Committee need not comply with the Administrative
Procedure Act in order to make the uniform standards effective. Individual healing arts
boards may, but are not required-to, adopt regulations incorporating the umiform
standards for the purpose of administering their own programs,

Question 3

In Question 3, we are asked whether a healing arts board may adopt a regulation
that defines the ferm. “substance-abusing licensees” for purposes of determining which of
the board’s licensees are subject to the uniform standards. As discussed in our response
to-Question 2, the healing arts boards are state agencies with the power and responsibility
to regulate their respective licensees, As state agencies, they may adopt regulations to
implement, interpret, or make specific the laws that they administer and enforce.*® Thus,
if 8 healing arts board finds it necessary or advisable to adopt a regulation defining the
term “substan¢e-abusing licensees,” it may do so. Again, if it does, it must comply with
APA procedures,’ Further, it must ensure that any such implementing or interpretive
regulations are consistent with section 315 and reasonably necessary to effectuate its

purposes, **

3 Bach of the healing arts boards “exists as a separate unit” with the power to set
standards. (Bus. & Prof. Code, § 108.) :

“ See e.g. Cal, Code Regs. tit. 16, §§ 1018-1018.01 (Dental Bd.); Cal. Code Regs. tit.
16, § 1138 (Dental Hygiene Com.); Cal. Code Regs. tit. 16, § 1575 (Bd. of Optometry);
Cal. Code Regs, tit. 16, §§ 2524 & 2579.10 (Bd. of Vocational Nursing and Psychiatric
Technicians); Cal. Code Regs. tit. 16, § 4147 (Bd. of Occupational Therapy).

S Gov. Code, § 11340.5; Morning Star Co, v. State Bd. of Equalization, supra, 38
Cal.4th at p. 333. :

% See Gov. Code, § 11342.600.
T Gov. Code, § 11340.5.
“ Gov. Code, 11342.2; see Woods v. Super. Ct., supra, 28 Cal.3d at p. 679.
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Question 4

Section 315 directs that the uniform standards must be “used” by every healing
arts board “in dealing with substance-abusing licensees.”* We are asked whether the
healing arts boards must use the uniform standards as written, and “in all cases in which
they are found to apply.”

At the heart of this question is what the Legislature meant when it required the
healing arts boards to “use” the uniform standards, As always, the statute’s language is
the best starting pomt for determining the Legislature’s intent. “Use” is a broad term
with many megnings, the most apt of: which here mclude “to put into action or service”
and “to carry out & purpose or action by means of. 750 1o “uge,” then, is something less -
than to “adopt” or “enact.” On the other hand, the word “use” is set in the context of a
statute expressing the Legislature’s findings that some healing arts boards must improve
their performance with respect to substance-abusing licensees, and that “uniform
standards”.and “best. practices”_are_the Legislature’s_chosen means to that end, thereby
making the standards much more than an academic exercise. Boards are not to ignore,
discard, or disregard them; they are to “use” them. The uniform standards are to be “put
into action;” boards are to carry out their drug-diversion programs “by means of” them.
Thus we believe that, while the uniform standards are neither de jure nor de facto
regulations in themselves, boards should not depart from them without some substantial
reason for doing so. The Legislature’s purpose was to raisc the standard of practice
across all boards, and in some cases that may requlre a board to change its procedures in
order to conform to best practices,

Nevertheless, we believe that individual boards retain reasonable discretion over
how to apply the uniform standards to individual cases. - Althiough the Legislature has
revised many statutes pertaining to the diversion programs administered by the healing
arts boards,”! every board still retains its independent authority over the discipline of its
licensees.” An individual has a constitutionally protected fundamental right to practice a
profession, and “a statute can constitutionally prohibit an individual from practicing a
lawful profession only for reasons related to his or her fitness or competence to practice
that profession.” Nothing in section 315 or the uniform standards undermines the

“ Bus. & Prof. Code, § 315, subd. (c).

0 Webster’s 3d New Internat. Dict. (1993) pp. 2523-2524.

51 See Stats. 2008, ch. 548 (Sen. Bill No. 1441), §§ 4-26.

2 B.g. Bus. & Prof. Code, § 108.

53 Hughes v. Bd. of Architectural Examiners (1998) 17 Cal.4th 763, 788.
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ability and responsibility of a healing-arts board to assess whether a licensee’s substance
abuse compromises his or her fitness or competence to pra'ctice the profession. Inherent
in that authority, we believe, is the board’s right to exercise reasonable discretion in
applying the uniform standards to particular circumstances and m deciding individual
cases.

We conclude that individual healing arts boards must use the uniform standards as
written in all cases in which they are found to apply, to the extent that this is practicable,
but that the boards retain discretion in applying the uniform standards to particular
circumstances and in deciding individual cases, :

LT

 We have also been asked to provide a “detajled analysis of each standard,” but
we decline fo do so. It is up to each board to determine questions such as the need to
_clarify or make more specific the uniform standards.

14
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#1 SENATE BILL 1441 REQUIREMENT

Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not
limited to, required qualifications for the providers evaluating the licensee.

#1 Uniform Standard

If a healing arts board orders a licensee who is either in-a diversion program or whose
license is on probation due to a substance abuse problem to undergo a clinical diagnosis
evaiuation, the following applies:

1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:

+ holds a valid, unrestricted license, which includes scope of practice to conduct a
clinical dlagnostlc evaluation,;

+ has three (3) years experience in providing evaluations of health professionals
with substance abuse disorders; and,

¢ is approved by the board.
2. The clinical diagnostic evaluation shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic evaluations.

3 The clinical diagnostic evaluation report shall

+ setforth, in the svaluator's opinion, whether the licensee has a substance abuse
problem;

« setforth, in the evaluator's opinion, whether the licensee is a threat to
himself/herself or others; and,

» set forth, in the evaluator's opinion, recommendations for substance abuse
treatment, practice restrictions, or other recommendations related to the licensee's
rehabilitation and safe practice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an
objective, unbiased, and independent evaluation,

If the evaluator determines during the evaluation process that a licensee is a threat to

himseiffherself or others, the evaluater shall notify the board within 24 hours of such a
determination.
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For all evaluations, a final written report shall be provided to the board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests
additional information to complete the evaluation, not to exceed 30 days.
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#2 SENATE BILL 1441 REQUIREMENT

Specific requirements for the temporary removal of the licensee from practice, in order to
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a)
and any treatment recommended by the evaluator desctibed in subdivision (a) and approved
by the board, and specific criteria that the licensee must meet before being permitted to return
to practice on a full-time or part-iime basis,

#2 Uniform Standard

The following practice restrictions apply o each licensee who undergoes a clinical
diagnostic evaluation:

1. - The Board shall order the licensee to ¢cease practice during the clinical diagnostic
evaluation pending the resulis of the clinical diagnostic evaluation and review by
the diversion program/board staff.

2, While awaiting the resulis of the clinical diagnostic evaluation required in Uniform
Standard #1, the licensee shall be randomly drug tested at least two (2) times per
week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a

diversion or probation manager shall determine, whether or not the licensee is safe to

return to either part-time or fulltime practice. However, no licensee shall be returned to
practice until he or she has at least 30 days of negative drug tests.

« the license type;

» fhe licensee’s history,

s the documented length of sobriety/time that has elapsed since substance use

» the scope and pattern of use;

« the treatment history;

« the licensee's medical history and current medical condition;

e the nature,'duration and severity of substance abuse, and

+ whether the licensee is a threat to himself/herself or the public.
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#3 SENATE BILL 1441 REQUIREMENT

Specific requirements that govern the ability of the licensing board to communicate with the
licensee’s employer about the licensee’s status or condition,

#3 Uniform Standard

If the licensee who is either in a board diversion program or whose license is on probation
has an employer, the licensee shall previde to the board the names, physical addresses,
mailing addresses, and telephone numbers of all employers and supervisors and shall give
specific, written consent that the licensee authorizes the board and the employers and
supervisors to communicate regarding the licensee's werk status, performance, and
monitoring.

Page 7 of 29
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#4 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of required testing, including, but not limited to, frequency
of testing, randomnicity, method of notice to the licensee, number of hours between the
provision of notice and the test, standards for specimen collectors, procedures used by
specimen collectors, the permissibie |ocations of testing, whether the collection process
must be observed by the collector, backup testing requirements when the licensee is on
vacation or otherwise unavaillable for local testing, requirements for the laboratory that
analyzes the specimens, and the required maximum timeframe from the test to the receipt
of the result of the fest.

#4 Uniform Standard

The following standards shall govern all aspects of testing required to determine abstention
from alcohol and drugs for any person whose license is placed on probation orin a
diversion program due to substance use:

TESTING FREQUENCY SCHEDULE

A board may order a licensee to drug test at any time. Addltlonatly, each licensee shall be
tested RANDOMLY in accordance with the schedule below:

Level Segments of | Minimum Range of Number
. ‘Probation/Diversion of Random Tests

| - , Year 1 52-104 per year

I Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level II, is for the second year of
probation or diversion, and each year thereafter, up to f:ve (5) years. Thereafter,
administration of one (1) time per menth if there have been no positive drug tests in the
previous five (5) consecutive years of probation or diversion.

Nothing precludes a board from increasing the number of random tests for any reason.
Any baoard who finds or has suspicion that a licensee has committed a violation of a
board's testing program or who has committed a Major Violation, as identified in Uniform
Standard 10, may reestablish the festing cycle by placing that licensee at the beginning of
level 1, in addition to any other disciplinary action that may be pursued.

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE

I, PREVIOUS TESTING/SOBRIETY ‘ '
In cases where a board has evidence that a licensee has participated in a treatment
or monitoring program requiring random testing, prior to being subject to testing by
the board, the board may give consideration to that testing in altering the testing
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frequency schedule so that it is equivalent to this standard,

. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident
or two convictions or incidents, spanning greater than seven years from each other,
where those violations did not occur at work or while on the licensee's way to work, .
where alcohol or drugs were a contributing factor, may bypass level | and participate
in level |l of the testing frequency schedule.

NOT EMPLOYED IN HEALTH CARE FIELD

A board may reduce testing frequency to a minimum of 12 times per year for any
person who is not practicing OR working in any health care field. !f a reduced
testing frequency schedule is established for this reason, and if a licensee wants to
return to practice or work in a health care field, the licensee shall notify and secure
the approval of the licensee’s board. Prior to returning to any health care
employment, the licensee shall be subject to level | testing frequency for at least 60
days. Af such time the person returns to employment (in a health care field), if the
licensee has not previously met the level | frequency standard, the licensee shall be
subject to completing a full year at level | of the testing frequency schedule,
otherwise level [l testing shall be in effect,

. TOLLING

A board may postpone all testing for any person whose probation or diversion is
placed in a tolling status if the overall length of the probationary or diversion period is
also tolled. A licensee shall notify the board upon the licensee’s return to California
and shall be subject to testing as provided in this standard. If the licensee returns fo
employment in a health care field, and has not previously met the level | frequency
standard, the licensee shall be subject to completing a full year at level | of the
testing frequency schedule, otherwise level |l testing shall be in effect.

SUBSTANCE USE DISORDER NOT DIAGNOSED

In cases where no current substance use disorder diagnosis is made, a lesser
period of monitoring and toxicology screening may be adopted by the board, but not
to be less than 24 times per year.

OTHER DRUG STANDARDS

Drug testing may be required on ény day, including weekends and holidays.

The scheduling of drug tests shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be
tested again. Boards should be prepared to report data to support back-to-back testing
as well as, numerous different intervals of testing.

Licensees shall be requ1red to make daily contact to determme if drug testmg is
required. -
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Licensees shall be drug tested on the date of nofification as directed by the board.
Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.
Department of Transportation.

Specimen collectors shall adhere to the current U.S. Department of Transportation
Specimen Collection Guidelines,

Testing locations shall comply with the Urine Specimen Collection Guidelines published
by the U.S. Department of Transpottation, regardless of the type of test administered.

Collection of specimens shall be cbserved.

Prior to vacation or absence, alternative drug festing location(s) must be approved by
the board.

Laboratories shall be certified and accredited by the U.S. Department of Health and
Human Services.

. Acollection site must submit a spécimen to the taboratory within one (1) business day

of receipt, A chain of custcdy shall be used on all specimens. The laboratory shall
process results and provide legally defensible test results within seven (7) days of
receipt of the specimen. The appropriate board will be notified of non-negative test

results within one (1) business day and will be notified of negative test results within

seven (7) business days.

A board may use other testing methods in place of, or to supplement biological fluid
testing, if the alternate testing method is appropriate.

PETITIONS FOR REINSTATEMENT

Nothing herein shali limit a board’s authority to reduce or eliminate the standards
specified herein pursuant to a petition for reinstatement or reduction of penaity filed
pursuant to Government Code section 11522 or statutes applicable to the board that
contains different provisions for reinstatemerit or reduction of penality.

OUTCOMES AND AMENDMENTS

For purposes of measuring outcomes and effectiveness, each board shall col!ect and
report historical and post |mplementatlon data as follows:

Historical Data - Two Years Prior to Implementation of Standard

Each board should collect the following historical data (as available), for a period of two
years, prior to implementation of this standard, for each person subject to testing for
banned substances, who has 1) {ested positive for a banned substance, 2) failed to
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appear or call in, for testing on more than three occasions, 3) failed to pay testing costs,
or 4) a person who has given a dilute or Invalid specimen.

Post Implementation Data- Three Years

Each board should collect the following data annually, for a period of three years, for
every probationer and diversion participant subject to testing for banned substances,
following the implementation of this standard.

Data Collection
The data to be collected shall be reported to the Department of Consumer Affairs and
the Legislature, upon request, and shall include, but may not be limited to:

Probationer/Diversion Participant Unique identifier

License Type '

Prohation/Diversion Effective Date

General Range of Testing Frequency by/for Each Probationer/Diversion Patticipant
Dates Testing Requested _

Dates Tested

Identify the Entity that Performed Each Test

Dates Tested Positive

Dates Contractor (if applicable) was informed of Positive Test
Dates Board was informed of Positive Test

Dates of Questionable Tests (e.g. dilute, high levels)

Date Confractor Notified Board of Questionable Test

Identify Substances Detected or Questionably Detected
Dates Failed o Appear

Pate Contractor Noified Board of Failed to Appear

~ Dates Failed to Call In for Testing

Date Contractor Notified Board of Failed to Call In for Testing
Dates Failed to Pay for Testing '

Date(s) Removed/Suspended from Practice (identify which)
Final Qutcome and Effective Date (if applicable)
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#5 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of group meeting attendance requirements, including, but
not limited to, required qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting attendance or
nonattendance by licensees.

#5 Uniform Standard

If a board requires a licensee to participate in group support meetings, the following shall
apply:

When determlnlng the frequency of required group meeting attendance the board shall
give consideration to the following:

o the licensee’s history;

the documented length of sobriety/iime that has elapsed since substance use;
+ the recommendation of the clinical evatuator; |

« the scope and pattern of use;

o the licensee’s treatment history; and,

« the nature, duration, and sevetity of substance abuse.

Group Meeting Facllitator Qualifications and Requirements:

1. The meétlng facilitator must have a minimum of three (3) years experience in the
treatment and rehabllitation of substance abuse, and shali be licensed or certifi ed by
the state or other nationally certified organizations.

2. The meeting facilitator must not have a financial relationship, personat relationship,
or business relationship with the licensee within the last year,

3. The group meeting facilitator shall provide to the board a signed document showing
the licensee’s name, the group name, the date and location of the meeting, the
licensee’s attendance, and the licensee’s level of participation and progress.

4, The facilitator shall report any unexcused absence within 24 hours.
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#6 SENATE BILL 1441 REQUIREMENT

Standards used in determining whether inpaﬁent, outpatient, or other type of treatment is
necessary. : ’

#6 Uniform Standard

In determining whether inpatient,' outbatient, or other type of freatment is necessary, the
board shall consider the following criteria:

» recommendation of the ;:Iinical diagnostic evaluation pursuant to Uniform Standard #1;
» license type,

» licensee’s history;

» documented length of sobriety/time fhat has elapsed since subétance abuse;

+ scope and pattern of substance use; |

» licensee’s treatment history;

» licensee's medical history and current medical condition;

» nature, duration, and severity of substance abusé, and

« threat to himselffherself or the public.,
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#7 SENATE BILL 1441 REQUIREMENT

Warksite monitoring requirements and standards, including, but not limited to, required
qualifications of worksite monitors, required methods of monitoring by worksite monitors,
and required reporting by worksite monitors.

#7 Uniform Standard

A board may require the use of worksite moniters. If a board determines that a worksite
monitor is necessary for a particular licensee, the worksite monitor shall meet the following
requirements to be considered for approval by the board. :

1.

The worksite monitor shall not have financial, personal, or familial relationship with
the licensee, or other relationship that couid reasonably be expected to compromise
the ability of the monitor to render impartial and unbiased reports to the board. [fitis
impractical for anycne but the licensee’s employer to serve as the worksite monitor,
this requirement may be waived by the beard; however, under no circumstances
shall a licensee’s worksite monitor be an employee of the licensee. "

The worksite monitor's license scope of practice shall include the scope of practice
of the licensee that is being monitored, be another health care professional if no
monitor with like practice is available, or, as approved by the board, be a personin a
position of authority who is capable of monitoring the licensee at work.

If the worksite monitor is a licensed healthcare professional he or she shall have an

active unrestricted license, with no disciplinary action within the last five (5) years,

The worksite monitor shall sign an affirmation that he or she has reviewed the terms
and conditions of the licensee's disciplinary order and/or contract and agrees to
monitor the licensee as set forth by the board.

"I'he worksite monitor must adhere to the following required methods of monitoring
the licensee; ‘ ‘

4

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b) Interview other staff in the office regarding the licensee's behavior, if
applicable, -

c) Review the licensee’s work attendance.
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Reporting by the worksite monitor to the board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the board and the
licensee's employer within one (1) business day of occurrence. If occurrence is not
during the board’s normal business hours the verbal report must be within one (1)
hour of the next business day. A written report shall be submitted to the board
within 48 hours of occurrencs.

2. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

» the Ilicensee's name;
» license number;
« worksite monitor's name and signature;
« worksite monitor’s license number;
» worksite location(s);
« dates licensee had face-to-face contact with monitor;
. étaff Interviewed, if applicable;
» attendance report;
. any change in behavior and/or personal habits;
» any indicators that can lead to suspected substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the
worksite monitor and the board to allow the board to communicate with the worksite monitor.
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#8 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee tests positive for a banned substance.

#8 Uniform Standard

When a licensee tests positive for a banned substance:
1. The board shall order the licensee to cease practice;
2. The board shall contact the licensee and Instruct the licensee to leave work; and

3. The board shall notify the licensee’s employer, if any, and worksite monitor, if any, that
the licensee may not work.

Thereafter, the board should determine whether the positive drug test is in fact evidence of
prohibited use. If so, proceed to Standard #9. [f not, the board shall immediately lift the cease
practice order.

In deterfnining whether the positive fest is evidence of prohibited use, the board should, as
applicable:

1. Consult the specimen collector and the lahoratory;
2. Communicate with the licensee and/or any physician who is treating the licensee; and

* 3. Communicate with any treatment provider, including group facilitator/s,
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#9 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee is confirmed to have ingested a banned
substance. '

#9 Uniform Standard

When a board confirms that a positive drug test Is evidence of use of a prohibited substance,
the licensee has committed a major violation, as defined in Uniform Standard #10 and the
board shall impose the consequences set forth in Uniform Standard #10,
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#10 SENATE BILL 1441 REQUIREMENT

Specific consequences for major and minor violations. In particutar, the committee shall
consider the use of a “deferred prosecution” stipulation described in Section 1000 of the
Penal Code, in which the licensee admits to self-abuse of drugs or alcohol and surrenders
his or her license. That agreement is deferred by the agency until or unless licensee
commits a major violation, in which case it is revived and license is surrendered.

#10 Uniform Standard

Major Violations include, but are not limited to:

1.

2.

Failure to complete a board-ordered program;

Failure to uﬁdergo a required clinical diagnostic evaluation;
Multiple minor viclations;

Treating patients while ur.1de_r the influence of drugslalcohdl;

Any drug/alcohol related act which would constitute a violation of the practice act or
stateffederal laws;

Failure to obtain biological testing for substance abuse;

Testing positive and confirmation for substance abuse pursuant to Uniform Standard
#9,

Knowingly using, making, altering or possessing any object or product in such a way
as to defraud a drug test designed to detect the presence of alcohol or a controlled
substance.

Consequences for a major violation include, but are not limited to:

1.

2.

3.

Licensee will be ordered to cease practice,
a) the licensee must undergo a new clinical diagnostic evaluation, and

b) the licensee must test negative for at feast a month of continuous drug testing
before being allowec_i to go back to work.

Termination of a contract/agreement.

Referral for disciplinary action, such as suspension, revocation, or other action as
determined by the board.
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Minor Violations inciude, but are not limited to:

1.
2.
3.

4.

Untimely receipt of required documentation;
Unexcused non-attendance at group meetings;

Failure to contact a maonitor when required;

April 2011

Any other violations that do not present an immediate threat to the violator or to the

public.

Consequences for minor violations include, but are not limited to:

1.
2.

Removal from practice;
Practice limitations;
Required supervision;

Increased documentation;

Issuance of citation and fine or a warning notice;

Required re-evaluation/testing;

Other action as determined by the board.
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UNIFORM STANDARDS April 2011

Criteria that a licensee must meet in order to petition for return to practice on a full time
basis. -

#11 Uniform Standard

“Petition” as used in this standard is an informal request as opposed to a “Petition
for Modification” under the Administrative Procedure Act. .

The licensee shall meet the following criteria before submitting a request (peiition) to return
to full time practice:

1. Demonstrated sustained compliance with current recovery program.

2. Demonstrated the ability to practice safely as evidenced by current work site reports,
evaluations, and any other information relating to the licensee’s substance abuse.

3. Negative drug screening reports for at least six (6) months, two (2) positive worksite

monitor reports, and complete compliance with other terms and conditions of the i
program. ‘ :
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#12 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for reinstatement of a full and
unrestricted license. '

#12 Uniform Standard

“Petition for Reinstatement” as used in this standard is an informal request (petition)
as opposed to a “Petition for Reinstatement” under the Administrative Procedure
Act. _

The licensee must meet the following criteria to request (petition) for a full and unrestricted
license,

1. Demonstrated sustained compliance with the terms of the disciplinary order, if
applicable.

- 2. Demonstrated successful completion of recovery program, if required.
3. Demonstrated a consistent and sustained participation in activities that promote and
support their recovery including, but not limited to, ongoing support meetings,
therapy, counseling, relapse prevention plan, and community activities.

4. Demonstrated that he or she is able to practice safely.

5. Continuous sobriety for three (3) to five (5) years.
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#13 SENATE BILL 1441 REQUIREMENT

_ If a board uses a private-sector vendor that provides diversion services, (1) standards for

immediate reporting by the vendor to the hoard of any and all noncompliance with process
for providers or contractors that provide diversion services, including, but not limited to,
specimen coliectors, group meeting facilitators, and worksite monitors; (3) standards
requiring the vendor to disapprove and discontinue the use of providers or contractors that
fail to provide effective or timely diversion services; and {4) standards for a licensee's
termination from the program and referral to enforcement.

#13 Uniform Standard

1. Avendor must report to -the board any major violation, as defined in Uniform Standard
~ #10,-within one (1} business day. A vendor must report to the board any minor
violation, as defined in Uniform Standard #10, within five (5) business days.

2. Avendor's approval process for providers or contractors that provide diversion services,
including, but not limited to, specimen collectors, group meeting facllitators, and
worksite monitors is as follows:

(a) Specimen Collectors:

(1) The provider or subcontractor shall possess all the materials, equipment,.and
technical expertise necessary in order {o test every licensee for which he or
she (s responsible on any day of the week.

(2) The provider or subcontractor shall be able fo scientifically test for urine,
blood, and hair specimens for the detection of alcohol, illegal, and controlled
substances.

(3) The provider or subcontractor must provide collection sites that are located in
areas throughout California,

{(4) The provider or subconiractor must have an automated 24-hour toll-free
telephone system and/or a secure on-line computer database that allows the
participant to check in daily for drug testing.

(5) The provider or subcontractor must have or be subcontracted with operating
collection sites that are engaged in the business of collecting urine, blood,
and hair follicie specimens for the testing of drugs and alcohol within the State
of California.

(6) The provider or subcontractor must have a secure, HIPAA compliant, website

© or computer system to allow staff access to drug test results and compliance
reporting information that is available 24 hours a'day,
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(7) The provider or subcontractor shall employ or confract with toxicologists that are
licensed physicians and have knowledge of substance abuse disorders and the
appropriate medical training to interpret and evaluate laboratory drug test results,
medical histories, and any other information relevant to biomedical information.

(8) A toxicology screen will not be considered negative if a positive result is obtained
while pracficing, even if the practitioner holds a valid prescription for the
substance.

(9) Must undergo training as specified in Uniform Standard #4 (6).

(b} Group Meeting Facilitators:

A group meeting facilitator for any support group meeting:

(1) must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse;

(2) must be licensed or certified by the state or other nationally certified organization;

(3) must not have a financial relationship, personal relationship, or business
relationship with the licensee within the last year;

(4) shall report any unexcused absence within 24 hours to the board, and,
(5) shall provide to the board a signed document showing the licensee's name, the

group name, the date and location of the meeting, the licensee’s aftendance, and
the licensee's lavel of participation and progress.

(c) Work Site Monitors:

The worksite monitor must meet the following gualifications:

(1) Shall not have financial, personal, or familial relationship with the licensee, or
other relationship that could reasonably be expected to compromise the ability of
the monitor to render impartial and unbiased reports to the board, Ifitis
impractical for anyone but the licensee's employer to serve as the worksite
monitor, this requirement may be waived by the board; however, under no
circumstances shall a licensee’s worksite maonitor be an employee of the
licensee.

{2) The monitor's licensure scope of practice shall include the scope of practice of
the licensee that is being monitored, be another health care professional if no
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monitor with like practice is available, or, as approved by the board, be a person
" in a position of authority who is capable of monitoring the licensee at work.

(3} Shall have an active unrestricted license, with ho disciplinary action within the
last five (5) years.

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of
the licensee’s disciplinary order and/or contract and agrees to monitor the
licensee as set forth by the board.

. The worksite monitor must adhere to the following required methods of monitoring

the licensee:

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week. o

b) Interview other staff in the office regarding the ficensee's behavior, if applicable,

c) Review the licensee’s work attendance.

. Any suspected substance abuse must be verbally reported to the contractor, thé_

board, and the licensee's employer within one (1) business day of occurrence. If
occurrence is not during the board's normal business hours the verbal report must
be within one (1) hour of the next business day. A written report shall be submitted
to the board within 48 hours of occurrence.,

. The worksite monitor shall complete and submit a written report monthly or as

directed by the board. The report shall include:
» the licensee’s name; |
= license number;
-. Worksite monitor's name and signature;
« worksite monitor’s license number;
« worksite location(s); |
. date‘s licensee had face-to-face contact with monitor;
« staff interviewed, if applicable;
« atiendance report;
« any change in behavior and/or personal habits;
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+ any indicators that can lead to suspected substance abuse.

(d} Treatment Providers

Treatment facility staff and services must have:

{1) Licensure and/or accreditation by appropriate regulatory agencies;

(2) Sufficient resources available to adequaiely evaluaie the physical and mental
needs of the client, provide for safe detoxification, and manage any medical
emergency,

(3) Professional staff who are competent and experienced members of the clinical
staff, ‘

(4) Treatment planning involving a multidisciplinary approach and specific aftercare
plans; ' _

(5) Means to provide treatment/progress documentation to the provider.

(e) General Vendor Reguirements

The vendor shall disapprove and discontinue the use of providers or contractors
that fail to provide effective or fimely diversion services as follows:

(1) The vendor is fully responsible for the acts and omissions of its subcontractors
and of persons either directly or indirectly employed by any of them. No
subcontract shall relieve the vendor of its responsibilities and obligations. Al
state policies, guidelines, and requirements apply to all subcontractors.

(2) If a subcontractor fails to provide effective or timely services as listed above, but
not limited to any other subcontracted services, the vendor will terminate services
of said contractor within 30 business days of notificaticn of failure to provide
adequate services.

(3) The vendor shall notify the appropriate board within five (5) business days of
termination of said subcontractor.
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#14 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion setvices, the extent to which
licensee participation in that program shall be kept confidential from the public.

#14 Uniform Standard

The board shall disclose the following information to the public for licensees who are
participating in a board monitoring/diversion program regardless of whether the licensee is
a self-referral or a board referral. However, the disclosure shall not contain information that
the restrictions are a result of the licensee’s participation in a diversion program,

« Licensee’'s name;

« Whether the licensee’s practice is resfricted, or the license is on inactive status;

« A detailed description of any restriction imposed.
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#15 SENATE BILL 1441 REQUIREMENT

If a board uses a private~-sector vendor that provides diversion services, a schedule for
external independent audits of the vendor's performance in adhering to the standards
adopted by the committee.

#15 Uniform Standard

1,

If a board uses a private-sector vendor to provide monitoring services for its
licensees, an external independent audit must be conducted at least once every
three (3) years by a qualified, independent reviewer or review team from outside the

“department with no real or apparent conflict of interest with the vendor providing the

monitoring services. In addition, the reviewer shall not be a part of or under the
contral of the board. The independent reviewer or review team must consist of
individuals who are competent in the professional practice of internal auditing and
assessment processes and qualified to perform audits of monitoring programs.

The audit must assess the vendor’s petformance in adhering to the uniform
standards established by the board. The reviewer must provide a report of their
findings to the board by June 30 of each three (3) year cycle. The report shall
identify any material inadequacies, deficiencies, irregularities, or othetr non-
compliance with the terms of the vendor’s monitoring services that would interfere
with the board’s mandate of public protection.

3. The board and the department shall respond to the findings in the audit report.
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#16 SENATE BILL 1441 Requirement

Measurable criteria and standards to determine whether each board’s method of dealing
with substance-abusing licensees protects patients from harm and is effective in assisting
its licensees in recovering from substance abuse in the long term.

#16 Uniform Standard

Each board shall report the following infarmation on a yearly basis to the Department of
Consumer Affairs and the Legislature as it relates to licensees with substance abuse
problems who are either in a board probation and/or diversion program.

+ Number of intakes into a diversion program

» Number of probationers whose conduct was related to a substance abuse problem

+ Number of referrals for treatment programs

* Number of relapses (break in sobriety}

« Number of cease practice orders/license in-acti‘vations'

» Number of suspensioné

» Number terminated from program for noncompliance

» Number of successfui completions based on uniform standards

» Number of major viclations; nature of violation and action taken

+ Number of licensees who successfully returned to practice

s Number of patients harmed while in diversion
The above information shall be further broken down for each licensing category, specific
substance abuse problem (i.e. cocaine, alcohol, Demerol etc.), whether the licenses is in a
diversion program and/or probation program.
If the data indicates that licensees in spécific licensing categories or with specific substance
abuse problems have either a higher or iower probability of success, that information shall
be taken into account when determining the success of a program. It may also be used {o

determine the risk factor when a board is determining whether a license should be revoked
or placed on probation.
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The board shall use the following criteria to determine if its program protects patients from
harm and is effective in assisting its licensees in recovering from substance abuse in the
long term.

« At least 100 percent of licensees who either entered a diversion program or whose
license was placed on probation as a result of a substance abuse problem
successfully completed either the program or the probation, or had their license to
practice revoked or surrendered on a timely basis based on noncompliance of those
programs.

e Atleast 75 percent of licensees who successfully completed a diversion program or

probation did not have any substantiated complaints related to substance abuse for
at ieast five (5) years after completion.
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Option 1 (Presumption) “Trigger” for When SB 1441 Uniform Standards
Apply

Board of Chiropractic Examiners
Proposed Language
Section 384 of Division 4 of Tlt[e 16, Article 9 of the Callfornla Code of
Regulations is amended to read;
Article 9,

Enforcement, and-Discipline, and Uniform Standards for Substance-
Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative
Procedure Act (Government Code Section 11400, et seq.), the board shall -
consider the disciplinary guidelines entitled “Disciplinary Guidelines and Model °
Disciplinary Orders” [revised Ostober21,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board in its sole
discretion determines that the facts of the particular case warrant such a
deviation -for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

* (b) Notwithstanding subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation; for
each individual determined fo be a substance~abusing licensee.

Note: Authorlty C|ted Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. Txovii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:

Secticns 1000-4{b) and 1000-10, Business and Professions Code: (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviil) and Business and Professmns
Code Sections 315. 315. 2 and 315.4.

Add Sectlon 384.1 to D|V|smn 4 of Title 16 of Artlc[e 9 of the Callforma Code of
Regu!atlons to read:

§‘384.1. Unifo_rm Standards for Su'bstance-Abusinq Licensees.

. (a) If the conduct found to be a violation involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for purposes of




section 315 of the Code. If the licensee does not rebut that presumption, then
the terms and conditions contained in the document entitled "Uniform_Standards
Relaied to Substance-Abusing Licensees with Standard Language for -
Probationary Orders”, new April 28, 2014, which are hereby incorporated by
reference, shall be used in any probatlonarv order of the board affecting that
licensee.

-(b) Naothing in this Section shall prohibit the board from imposing additional terms

or conditions of probation that are specific to a particular case or that are derived
from the board's quidelines referenced in Section 384 in any order that the board
determmes would provide greater public protection.

Note Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats, 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4{b) and 1000-10, Business and Professions Cade- (Chiropractic
Initiative Act of California, Stats. 1923. p. boxviii) and Business and Professmns

Code Secflons 315, 3152, and 315.4,




Option No. 2 (Clinical Diagnostic) “Trigger” for When SB 1441 Uniform
Standards Apply

Board of Chiropractic Examiners |
PROPOSED LANGUAGE

Section 384 Division 4 of Title 16, Article 9 of the California Code of Regulations
is amended fo read:

Article 9. Enforcement, anrd-Discipling,_and Uniform Standards for
- Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Excepticns for Umform Standards
Related to Substance-Abusing Licensees.

In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised Ostober24:-2084 April 29, 2014] which are hereby
incorporated by reference, Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

However, neither the board nor an administrative law judge may impose any
conditions or terms of probation that are less restrictive than the uniform
standards related to substance abuse listed in Section 384.1. If a licensee has
not yet been identified as a subsiance-abusing licensee (for example, through
stipulation) in_a case involving drugs or alcohol, a clinical diagnostic evaluation
shall be ordered and the remaining provisions of the Uniform Standards may, in
the discretion of the board, be made contingent upon a clinical diagnostic
evaluator's report that the individual is a substance-abusing licensee. The
clinical diagnostic evaluator's report shall be submitted in its entirety to the board.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.

Add Sectton 384.1 to Division 4 of Title 16 of Article 9 of the Cahforma Code of
Regu]atlons to read
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8 384, Uniform'Standards for Substance-Abusing Licensees.

{a) If a licensee has been identified as a substance-abusing licensee as provided
in Section 384, then the terms and conditions centained in the document entitled
"Uniform Standards Related to Substance-Abusing Licensees with Standard
Language for Probationary Orders”, new April 29, 2014, which are hereby
incorporated by reference, shall be used in any probationary order of the board
affecting that licensee.

(b} Nothing in this Section shall prohibit the board from imposing additional terms
or conditions of probation that are specific to a particular case or that are derived

from the board’s guidelines referenced in Section 1018 in any order that the
board determines would provide greater public protection.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxvii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b} and 1000-10, Business and Professions Code-: (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2. and 315.4. :




Option 3 “Trigger” (Hearing) for When SB 1441 Uniform Standards Apply

Board of Chiropractic Examiners
PROPOSED LANGUAGE

Section 384 in Division 4 of Title 16, Article 9 of the California Code of
Regulations is amended to read;

Article 9. Enforcement, and-Discipline, and Uniform Standards for
Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised Ostober21,2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwithstanding subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation, for
each individual determined to be a substance-abusing licensee.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats, 1923 p. 1xxxviil}) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code: (Chiropractic
Initiative Act of California, Stats. 1923, p. xxxviii) and Business and Professions
Code Sections 315, 315.2. and 315.4.

Add Section 384.1 to Division 4 of Titie 16 of Article 9 of the California Code of
Regulations to read:

& 384.1. Uniform Standards for Substance-Abusing Licensees,

(a) If after notice and hearing conducted in accordance with Chapter 5, Pari-1,
Division 3, Title 2 of the Government Code (commencing with sections 11500 et
sed.), the board finds that the evidence establishes that an individual is a
substance-abusing licensee, then the terms and conditions confained in the
document entitled "Uniform Standards Related fo Substance-Abusing Licensees




with Standard Language for Probationary Orders,” new April 29, 2014, which afe
hereby incorporated by reference, shall be used in any probationary order of the
bhoard affecting that licenses.

(b) Nothing in this Section shall prohibit the board from imposing additional terms

.or conditions of probation that are specific to a particular case or that are derived
from_the board’s guidelines referenced in Section 384 in any order that the board
determines would provide greater public protection.

Note: Authority cited; Sections 1000-4(b) and 1000-10, Business and Professions

Code (Chirapractic Initiative Act of California (Stats. 1923 p. 1xxviii)) and -
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii} and Business and Professions
Code Sections 315, 315.2, and 315.4. '
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BOARD OF CHIROPRACTIC EXAMINERS
PUBLIC SESSION MINUTES
July 17, 2014
Life Chiropractic College West
25001 Industrial Blvd., Room 161
Hayward, CA 94545

Board Members Present
Sergio Azzoline D.C., Chair
Heather Dehn, D.C., Vice Chair
Dionne McClain, D.C.

John Roza, Jr., D.C.

Corey Lichtman, D.C.

Frank Ruffino

Staff Present

Robert Puleo, Executive Officer

Kristy Schieldge, Attorney Il

Linda Shaw, Staff Services Manager

Sandra Walker, Staff Services Manager

Maria Martinez, Special Investigator

Dixie Van Allen, Associate Governmental Program Analyst
Valerie James, Management Services Technician

Call to Order
Dr. Azzolino called the meeting to order at 9:07 a.m.

Roll Call
Dr. Dehn called the roll. All members except Dr. Julie Elginer were present.

Pledge of Allegiance
Mr. Ruffinc led the Pledge of Allegiance.

Chair's Report

Dr. Azzolino acknowledged and thanked Dr. Brian Kelly, President of Life Chiropractic College West and
Dr. Kendra Holloway, D.C. for allowing the Board to meet at Life Chiropractic College West and reach out
to the students on the functions and paramount responsibilities of the Board. Dr. Azzolino thanked Dr.
Columbu and Dr. Lubkin for their services on the Board. He also acknowledged and thanked Board
member for their dedication to the Board. He especially acknowledged Mr. Puleo for continuing to keep
the inner workings of the Board functioning well. He also encouraged students and all licensees to stay
cohnected with the Board.

Dr. Kelly came forward and acknowledged and thanked the Board. Dr. Kelly also stated that Dr. Gerald
Clum, former president of Life West sends his regards. He indicated that classes are in session and
students will be coming in and out of the Board meeting.

T (p16) 2635355 | Board of Chiropractic Examiners
F {916} 327-0030 ‘ gor P Street, Suite 1424
TT/TDD (800} 73572929 Sacramento, California 95814
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Dr. Kelly expressed concerns regarding the curriculum requirements in the Chiropractic Initiative Act,
which have caused Chiropractic Education to remain static in California. Dr, Kelly noted that the outdated
reguirements in the act compe! approved schools to use a 20th century model for delivering education.

He further stated that sitting in class for 35 hours a week is not the way to deliver education in the 21st
century. Dr. Kelly would like schools to have the flexibility to deliver chiropractic education more efficiently
and cost effectively, thereby reducing the exorbitant level of debt currently incurred by Chiropractic
Students.

Dr. Kelly also commented on the diversity of the chiropractic scope of practice throughout the US and the
World. Mr. Ruffino asked whether Dr. Kelly had any insight to share with the Board regarding internaticnal
accreditation. Dr. Kelly stated his interest in portability for chiropractors throughout the world.

Approval of Minutes
April 29, 2014 Board Meeting

DICSCUSSION

Ms. Schieldge requested corrections to the minutes made on pages 4 and 5. On page 4 in the middle of
the page, the minutes state “AB 2025" it should read “AB 2028”. On page 5 she recommended striking out
the sentence and substituting it with; “She discussed the issue of problems with compliance with a 1996
federal law prohibiting states from conferring a professional license upon a person not lawfully residing in
the U.S. unless state law expressly allows it. The bill fails to confer such express authority on the board or
other boards in DCA, which creates a conflict with federal law.”

Mr. Ruffino requested corrections on page 2 and page 4. On page 2 replace “Senate floor” with “Senate
Committee room”. On page 4 correct the spelling of “position.”

MOTION: DR. DEHN MOVED TO APPROVE THE MINUTES WITH THE CHANGES DISCUSSED
SECOND: MR. RUFFINO SECOND THE MOTION

VOTE: 6-0

MOTION: CARRIED

Executive Officer’s Report
Mr. Puleo gave the Executive Officer Report. Topics were Administration, Budget, Licensing and
Enforcement.

Mr. Puleo stated that the budget is sound, despite the judgment the Board recently paid in the Arbuckle
case. At the next Board meeting representatives from the Department of Consumer Affairs, Budget office
will present our 2014/15 budget and answer any questions. Mr. Puleo reported that AB 1615 (Gatto) which
authorized the Board to pay the Arbuckle judgment, was signed by the Governor on July 9, 2014, and
effective immediately.

Mr. Puleo summarized the Board's fiscal year licensing trends. Dr. Azzolino requested trends on
enrollment and growth rate of students graduating from Chiropractic Colleges. He would also like the
national trends to be compared to the average population of each state. Dr. Dehn suggested providing
trend updates at each board meeting.

Mr. Puleo discussed enforcement statistics and explained that what students or licensees do in their
personal lives may have an effect on their license or obtaining a license. Dr. Azzolino pointed out the
number of complaints related to unprofessional conduct and gross negligence. Dr. Azzolino asked Mr.
Puleo to explain the compliant process. Mr. Puleo provided a brief overview on the complaint process and
oufcomes.
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Ratification of Approved License Applications

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED LICENSE APPLICATIONS
SECOND: DR. ROZA THE MOTION

VOTE: 6-0

MOTION CARRIED

The Board ratified the attached list of approved license applications incorporated herein (Attachment
A).

Ratification of Approved Continuing Education Providers

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED CONTINUING EDUCATION
PROVIDERS
SECOND: DR. ROZA SECONDED THE MOTION

"VOTE: 6-0
MOTION CARRIED
The Board ratified the attached list of approved continuing education providers incorporated herein
{Attachment B).

Ratification of Denied License Applications in Which the Applicants Did Not Request a Hearing
None

BCE Licensing, Continuing Education and Public Relations Committee Meetings Update
Dr. Dehn reported that the Committee’s biggest task is to recognize international applicants. Ms.
Schieldge summarized the tasks of the Commiitee regarding international applicants.

Dr. Dehn presented a handout titled “Top Ten Viclations,” Dr. Azzolino requested that the violations be
presented in alphabetical order. Dr. Dehn agreed.

Dr. Dehn stated that in order to enforce the audit of continuing education courses, regulation changes will
be needed.

The Committee is currently working on a letter to the Schools Insurance Authority, which addresses the
Board's position on Chiropractors performing physical examinations for high school athletic programs.

Dr. Mike Liddell came forward with his concerns regarding restrictions on Chiropractors performing
physical examinations for high school athletics programs. Dr. Liddell offered to provide the information he
has gathered. Dr. Azzolino inquired as to the number from schools utilizing Chiropractors to perform
physicals.

Dr. Kassie Donoghue representing the California Chiropractic Associations (CCA), came forward and.
commented that it is their top priority to research the number of schools that are utilizing Chiropractors to
preform physicals. Dr. Dehn requested that Dr. Donoghue share any findings with the Board.

Dr. Azzolino stated that the Board needs to stay focused on what chiropractors are trained and qualified to
do. Dr. Bill Meeker, President of Palmer Chiropractic West, came forward and commented that sports
physicals are part of the school curriculum.
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Government Affairs Committee Meeting Update

Mr. Ruffino provided an overview of the legislative bills and the Boards' positions, Ms. Schieldge
commented that the Board took an oppose position on AB 2058 (Wilk) - Open Meetings. Mr. Ruffino
requested a motion to approve the table of contents of the new Board Member binder: Ms. Schieldge
recommended that the Board receive the full binder prior to voting. Mr. Ruffino tabled this item. Mr. Puleo
reminded Board Members to respond to Dr. Elginer regarding mentoring new Board Members.

Ms. Van Allen provided a summary of AB 2143 (Williams)-Clinical Laboratoriés: chiropractors.

MOTION: MR. RUFFINO MOVED TO TAKE A SUPPORT POSITION ON AB 2143
SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 6-0

DISCUSSION: NONE

MOTION CARRIED

BCE Enforcement Committee Meetings Update
Dr. Azzolino spoke regarding the purposed changes to the language in Section 317 -Failure to Refer.
The Committee decided to leave the language as is.

Dr. Azzolino stated that the Committee was working on establishing a standard for maintaining or
disposing of patient records when a Chiropractic office closes due to retirement, death or incapacity.

Dr. Azzolino commented on the statute of limitation for filing a consumer complaint. Mr. Puleo
provided a brief overview of the process of complaints. The Committee determined it is unnecessary
to establish a limitation due to the patient record retention regulation, which requires licensees to
maintain patient records for a minimum of 5 years.

Discussion and Possible Action Regarding Options for Implementation of Uniform Standards
for Substance Abusing Healing Arts Licensees” (SB 1441, Ridley-Thomas, Chapter 548,
Statues of 2008)

Ms. Schieldge provided the history on SB 1441 and the options for implementation of uniform
standards. Ms. Schieldge explained the three possible trigger language options on how to define
substance abusing licensees. She recommended placing the Standards as separate documents from
the Disciplinary Guidelines since they are different components. The Board has to implement the
Standards exactly how it's written and the Guidelines are discretionary on a case by case bases.

Ms. Schieldge provided an explanation of Option 1 (Presumption) Trigger: if the conduct of the
licensee is found to be a violation involving drugs and/or alcohol the licensee shall be presumed to be
a substance abusing licensee. if the licensee does not rebut the presumption at the hearing, the .
terms and conditions of the Standard shall be used in any order rendered. The positive of this option
is it's simple for the staff to administer based on the facts if alcohol and/or drugs are involved. The
negative is the large pool of licensees that are not substance abusers, and this option may subject to
the Board to legal challenges.

Option 2 (Clinical Diagnostic) Trigger: If a licensee admits to the having a substance abuse problem,
the evidence is confirmed. If the licensee does not admit to a substance abuse problem, a dlinical
diagnostic evaluation will be ordered and the Standards may be made based on the clinical
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diagnostic report. Other Boards prefer this option because it provides for an independent expert
evaluation to determine if the licensee has a substance abuse problem. Where the evaluator’s report
proves facts to the Board of a substance abuse problem, the Board can apply the standards, The
problem with this option is that the hearing will take place before the evaluation so when the decision
is rendered, the licensee won't know whether the uniform standards will be applied within the
disciplinary order.

Option 3 “Trigger” (Hearing): the Standards will only apply after the hearing. The Standards only
apply once it is proven, based on evidence that the licensee has a substance abuse problem.

Ms. Schieldge recommended Option 3 “Trigger”, since it allows the Executive Officer to decide
whether to plead this allegation and the standards up front and gives the licensee a fair notice of the
direction the Board might take.

MOTION: DR. DEHN MOVED TO APPROVE OPTION 3 “TRIGGER” (HEARING) FOR WHEN
SB 1441 UNIFORM STANDARDS APPLY

SECOND: DR. ROZA SECONDED THE MOTION

VOTE: 6-0

MOTION CARRIED

Assembly Member Bill Quirk of Hayward came forward and welcomed the Board to his Assembly
district and formally thanked the Board and staff for their services. Mr. Ruffino spoke on Assembly
Member Bill Quirk’s accomplishments,

Consideration of and Possible Action Regarding Proposed Regulations to Implement
Recommendations to Strengthen Enforcement Programs Pursuant to the Consumer
Protection Enforcement Initiative (CPEI)

Mr. Puleo provided a brief overview of the Consumer Health Protection Enforcement Act [SB1111-
(McLeod)] which resulted in the Board implementing selected provisions through the rulemaking
process resulting in the Omnibus Consumer Protection Regulations.

Ms. Schieldge stated that the Enforcement Committee had a lengthy discussion regarding the
proposed language. She stated that Dr. Azzolino suggested and the Enforcement Committee agreed
that in Section 312 on page 3, there needs to be clarification after the sentence that begins, “The
licensed doctor of chiropractic shall initially examine and prepare a written treatment plan for a patient
prior to the provision of physiotherapy treatment. The unlicensed individual shall follow and provide
only the treatment defined in the written plan”. It was suggested adding the language “For the
purposes of this section, a written treatment plan may be included in the Soap (5.0.A.P) notes;
Subjective, Objective, Assessment Plan procedure.

Dr. Azzolino recommended striking out “initially examine and” from the s'econd paragraph of Section
312 on page 3.

Ms. Schieldge recommended striking out section 317.2 on page 5 because it is duplicative of existing
law, Business and Professions Code Section 143.5.

She also recommended changes to Section 384.1 on page 7. The forms need to include notices to
the petitioners of their rights. Mr. Puleo also stated that corrections will need to be made to page 8,
Section 384.1 (e), (f) and (g) to reflect the changes to the forms. Dr. Dehn would like clarification to
question number 3a of the “Petition for Early Termination of Probation” form by adding “including
current discipline.”
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Ms. Schieldge recommended striking out Sections 390.7 and 390.8. She explained the Initiative Act
does not authorize the Board to limit its own discretion in determining whether to set a penalty in a
particular case (i.e., impose revocation in every case regardless of the facts). She discussed the fact
that the courts have found that it is an abuse of discretion for Boards to not exercise their discretion in
setting a penalty when it is not limited by the Legislature.

Dr. Azzolino recommended referring the changes back to the Enforcement Committee for final
review, '

MOTION: MR. RUFFINO MOVED TO APPROVE THE CHANGES AND BRING REFER TO THE
ENFORCEMENT COMMITTEE FOR REVIEW PRIOR TO PRESENTING TO THE FULL BOARD
SECOND: DR. MCCLAIN SECONDED THE MOTION

VOTE: 6-0

MOTION CARRIED

Proposed Regulations

A.  Sponsored Free Health Care Event

Mr. Puleo reported that staff will be submitting the final rulemaking package to the Office of Administrative
Law. '

B. Licensure and Renewal — Military

Ms. Schieldge would like to receive feedback on the application forms which were revised to confirm with
the Disclosure Act. Mr. Puleo recommended referring the revised application form to the Licensing
Commitiee for review. '

Public Comment for ltems Not on the Agenda
No public came forward to provide comment.

Future Agenda ltems
No future agenda items were brought forward

Hearings Re: Petition for Early Termination/Modification of Probation
Administrative Law Judge, Mary Margaret Anderson, presided over and Deputy Attorney General Rosailda
Perez appeared on behalf of the people of the State of California in the following hearings:

A.  Ward Henry, D.C. — DC 13550
B. Brett Stine, D.C.-27704

Closed Session
Following oral testimonies, the Board went into Closed Session for deliberation and determinations
regarding petitioners,

Open Session
The Board went back into Open Session to adjourn the meeting,

Adjournment
Dr. Azzolino adjourned the meeting at 3:15 p.m.
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[ T Opinion Regarding Uniform Standards for Substance-Abusing
SUBJECT {icensess (SB 1441)

This memo addresses a number of questions that have been raised concering the
discretion of healing arts boards, with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, thers have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they
completed the regulatory process.

Two opinions, one issued by the Legislative Counse! Bureau ("Legislative Counsel™).
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General ("Attorney General”), dated

February 29, 2012, have been issusd and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opiniens, A
copy of each opinion is attached for your convenience.
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Questions Presented

1. Do the healing arts boards retain the discretion to modify the content of the

specific terms or conditions of probation that make up the Uniform
Standards?

Both Legislative Counsef and the Attorney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms

or conditions of probation that make Up the Uniform Stantfards. We concur with
that conclusion. -

. 2. - Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that unless the Uniform Standards specifically so

provide, alf of the Uniform Standards must be applied to cases involving

substance-abusing licensees, as it was their belief that the Legislative intent was

to “provide for the full implementation of the Uniform Standards.” The Attorney

General agread with Legislative Counsel. Following our review and analysis of

Business and Prafessions Code Section 315, we concur with both the Office of
{} the Attorney General and the Legislative Counsel.

3. Is the Substance Abuse Coordination Committes (SACC) the entity with
- ridemaking authority over the uniform standards to be used by the healing
arts boards?

The Legislative Counsel conciuded that the SACC had the authority to
promulgate regulations mandating that the boards implement the Uniform
Standards. Howaver, the Office of the Attorney General disagreed and
concluded that the SACC was not vested with the authority fo adopt regulations
implementing the uniform standards, We agree with the Office of the Attorney
General. It is our opinion that the authority to promulgate the regulations
necessaly to implement the Uniform Standards, lies with the individual boards ,
that implement, interpret or make specific, the laws administerad by those
boards. As the SACC s limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards,
Consequently, we agree with the Attorney General's opinion that the SACC is not
the rule-making entity with respect to the Uniform Standards, and therefore has
no authorily fo adopt the Uniform Standards as regufations.

It is our recommendation that healing arts boards move forward as soon as possible to
implement the mandate of Business and Professions Code section 3185, as it relates io
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency's disciplinary guidsiines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropriate for inglusion in disciplinary guidelines.

Please work with your assigned legai counsel to determine how best to implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be placed in a regulation separate from the disciplinary guidelines; {2)
the implementing regulation should include & definition of (or criteria by which to
determine) what constitutes a “substance-abusing licenses.”

It is hopeful that the foregoing information addresses your concerns with respect to the
implementation of the mandatory uniform standards, '

Aftachments

ce:  Denise Brown, DCA Director
Awet Kidane, DCA Chief Deputy Director
DCA Legsl Affairs Attomeys
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iHonorable Curren D. Price Je..
Room 2053, State Capito!

HEALING ARTS BOARDS: ADOPTION OF UNIRORM STANDARDS - #1124437

ear Senaror Price;

You have asked cwo questions with regard to the adoption of uniform standards by
the Substance Abuse Coordination Commirtee pursnanc ta Seetion 315 of che Business and
Professions Code. You have asked wherher the Substance Abuse Coordination Commiteee is
required to adepr che uniform standards pursuant o the rulemaking procedures under the
Administrative Procedure Act {Ch. 3.5 (commencing with See. 11340, Pe. 1, Div. 3, Tide 2.

Cov. C.). You have also asked, if the uniform srandards 2re properly adopred by the

Substance Abuse Coordination Commitree, whether the healing arts boards are required ro
waplernens them. :

By way of background, Secrion 315 of rhe Business and Professions Code'
providesas follows:

"315. {a) For the purpose of determining uniform standards chas will be
ysed by healing arrs boards in dealing with substance-abusing licensees, there is
established in the Deparement of Consumer Affairs the Substance Abuse
Coordinacion Commirree, The committee shall be comprised of the execurive
officsrs of the deparemencs besling arts boards esuablished pursuane to
Division 2 (coramencing with Section 500}, the Scace Board of Chiropracric,
Examiners, the Qsceopachic Medical Board of California, and 2 designee of the
Stare Deparrment of Aleohol and Drug Programs. The Direceor of Consumer
Affairs shall chair the commutee and may invire individuals or stakeholders
whe have particular expertise in che area of subsrance abuse 1o advise the
commictee,

! - - 1 . 4 . .
Al further section references are ta the Business and Professions Code, unless
otherwise referenced. '
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"(h) The commitees shall be subject to the Bagley-Keene Open Meeting
Acr {Armicl § (commencing with Section 11120 of Division 3 of Tirle 2 of the
Governmene Code), '

“(¢) By January 1, 2010, the gommiteee shall Formulate uniform and
spesilic standards in gach of the following areas thar each healing arrs board
shall use in dealing with substance-abusing licensees, wherher or nor 2 board
chooses 1o have a focmal diversion program: .

"(1} Specific requirements for a clinical diagnostic evaluation of the .
licensee, including, bur not liraited co, required qualificarions for the providers
evaluaving the licensee,

"(2) Specific requirements for the emporary removal of the licensee from
praceice, in order o enable ohe Heenses 1o undergo the clinical diégmsric
evaluation deseribed in paragraph (13 and any treatment recommended by che
evaluaor described in paragraph (1) and approved by che board, and specific
criteeia that che licenses must meet before being permitred 1o return vo practice
on a full-tioe o7 part-tine basis,

“(3) Specific requirements thar govern the ability of the lizensing hoard to
communicate with the licensee's employer about the licensée’s srarus and
condirion. _

“(4) Standerds governing all aspects of required resting, including, bur
not limited 1o, frequency of tesuing, randomnass, method of notice 1o the
licenses, number of hours berween the provision of norice and the rese
standards for specimen collectors, procedures used by specimen collectars, the
permissible locadons of testing, whether the collecrion process must be
observed by the collector, backup resting requirements when the licensee is on
vacation or orherwise unavailable for jocal testing, requirements for the
labaratory that analyzes the specimens, and rhe required maxivum timeflrame
From tha test to the receipr of the resab of the rest, :

“(5} Srandards governing all aspects of group meeung atiendance
requirements, including, bur not limised to, required quatifications for group
meeting facificacors, frequency of required meeting atrendance, and mathads of
documenting and reporting actendance or nonariendance by licensees,

“(6) Srandards used in determining whether inpatient, outpatient, or
orher type of trearment is necessary,

7Y Worksies monitoring requicements and standaeds, _including. but
not Hmived 1o, required qualificacions of worksite monitars, required merhads
of  menitaring by worksice monitors, and required reporeing by warksite
monitors, ' '

(8} Procedures ro be foflowed when a licenses tests positive For a banned
substrnce,

“(9) Procedures 10 be followed when a Jicensee is confirmed to have
mgesied 3 banned substance.
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“(10) Specific consequences for major violatans and mnor vislations. In
particular. the commicree shall vonsider the use of a deferred prosecution
stipularion similar to the stipulatien deseribed in Section 1000 of rhe Penal -
Code, in which the licensee adwmirs o self-abuse of drugs or alcohol and
surrenders his or her license. Thar agreement is deferred by the agency unless
or until the licznsze commirs a major violarion, in swhich case w is revived and
rhe license is surtendered. '

“(11) Criceria char 2 licenaee must meer i arder o petition for return 1o
practice on a full-sime basis.

“(32) Criteria thar a2 Yivensee must meer in order 1o petition for
reinstaternent of a full 2and unrestricted Heense.

“(13) I & board uses a privace-secior vendor thar provides diversion
services, standards for immediace répurting by rhe vendor to the board of any
and al} noncompliance with any term of che diversion contract or probation;
standards for the veador's approval process for providers or conrraciors that
oronde diversion services, indhuding, but not limired o, specimen collectors,
group meeting facilivarors, and worksite monisors; standards requiring the
vendor ta disapprove and discontinue the use of providers or contractors thar
fail to provide effective or dmely diversion services: and standards for =
Heensee's terminarion from che pmgram and referral o enforcement.

"(14) f a board uses & privatessctor vendor thar provides diversion
services, the excent to which licensee perticipation in thar program shall be
kepr confidential from the public.

“115) 1f & board uszs s privicessector vendor char provides diversion
servives,  schedule forexcermal independent audits of the vendor’ periormame
i adhering 10 che standardy adopred by the commireer,

"(16) Measurable eriteris and standards 1o derermmne whathee each
board’ mechod of dealing wirh substance-abusing licenszes proteces patiencs
From harm and 1s effective in assising its ficensees in recovering from substance
abuse in the laag erm.” {Emphasts added.)

Thus, the Legislarure has established in the Department of Consumer Affairs
{hereafrer deparcment) the Subscance Abuse Coordination Commistee {subd. (2}, Sec. 315,
he reafter commitree), The commirtee is comprised ol the executive officers of each healing
ares hoard withsn the department.” the Srate Board of Chirepractic Examiners, and the

“The department’s healing ares boards are those boards established under Division 2
(commending with Secron 500) 1o license and regulace pracsitioners of the healing arts. Those

bourds mehide, ameng othecs, the Denral Board of Californiz, the Medics! Bosrd of Californn,

the Vererinary Medical Board, and the Board of Regrstered Mursing.
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Osceaparhie Medical Board of California (hereafter, collectively, healing ares boards), and a
designee of the Srace Deparrment of Alcohel and Drug Programs (Ibid.). The Director of
Consumer Affairs chairs the commiceee and is authar;zed to invite individuals or stakeholders
who have pardicular expertise 1y the arca of substance abuse to advise the commirree {1bid.),

The commuree is required to formulare wniform and specific standards in each of
V6 areas peovided by the Legistaciire, but ocherwise has diseretion 1o adopr the uniform
standards each healing acrs board shalt use in dealing with substance-abusing Jicensees
(subd. (), See. 315). The vommitees 2dopred i inital sec of umform standards in April
2010, and revissd those infrial standards as recently 28 April 2017, Alshoegh the commirree
has adopred the uniform standards pursuant 'its own procedures, it bas yec 1o adopr those
standards pursuane 1o the rulemaking procedures of the Administrarive Procedure Ace
(Ch. 3.5 (commencing with Sec. 11340), P, &, Div. 3, Title 2. Gav. C.rhereafrer APA),

: You have asked whather the comraitees 58 required 1o adopt ehe uniform standards
pursuant (o the rulemaking procedures of the APA,

The APA establishes basic minimum procedura! requirements for the sdonnion,
ame pdment. or rcpml of.adminisrrutive regohations by srate agencies (subd. (2}, Sec. 11346,
Cov. Y The APA & applicable o the esercise of any quasi-legisletive power conferred by
any_staoute {Ibid), Quasi-legistarive powers consist of the authority vo make rules and
regulacions having the force and effect of law (Califernia Advoctes for Nursing Home Reform
v. Bonta (2003) 106 Cal App.ath 493, 517 hereafeer California Advocares). The APA may nor
be superseded or modified by any subsequent legislation excepr to the extent thar rhe
legtslation does oo expressly (subd. (a), Sec. 11346, Gov, C.).

The rerm “regulation” is defined for purposes of the APA ro mean “pvecy rule,
reguladon, order, or giandard of seneral application or the amendment, supplement, or
revision of any rafe, requlavon, order, or scandard sdopred by any seare ageacy 1 implement,
inrerpret or make specilic die lw enforced or adminiseered by ir, o 19 govern rs procedury”
{Sec. H1342.600. Gov, C. emphasis sdded). The APA provides thar 1 stare agency shall no
issue, utilize, enforcs, or atrempt to enforee any guideline, cricerion. bullerin, manual,
inseruction, order, sundard of general application, or other rule, which is 2 regulation under
the APA, unless properly sdapred under the procedures set forth in the APA, and the Office
of Administative Law is empowered 1o determing whether any such guideline, crivenon,
bulletm, manusl, instrucdon, order, standard of general application. or ocher rule is 2
regulation under the APA (Sec. 1134805, Gov, C.).

I Tidewarer Marine Wesiern, Ine. v, Bradshaw (1996) 14 Csbgch 557, 571 (hereatver
Fidewater), the California Supreme Couer found as follows: :

! Sen hreped fwaew aeaca.gov/abour _dealsacefmdexshiml fas of Seprember 20,
RN
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"A regulanon subjert vo the APA thus has two principsl =demxfymg
characreristics. {See Union of American Physicians & Deutists v. Kizer (1990) 223
CalApp3d 450, 497 {272 CalRpyr, 886) [describing two-parc test of the
Office of Adminiscracive Law].} First, the agency must incend ies rule’to apply
generally, racher than in a specific case. The rule need not, however, apply
universally:  rule applies generally so long as it declares how 2 certain class of
cases will be decided. [Roth v Deparonent of Veterans Affairs (1980} 110
CalApp.3d 622, 630 [167 Cal.Rper, 852).) Second, the rule must ‘implement.
interpree or make specific rhe law enforced or administered by [the agency),
ar . govern [the agency’s) procedure. (Gov. Code, § 11342, subd. {g).)"

2 policy or pracedurs fally within the definition of 4 “regubation” within the
meaning of the APA, the adopring sgency musc comply with the procedures for formalizing
the regutaton, which include public norice and appraval by the Office of Adminiscrarive Law
{('mnuy of Bute v Emergoncy Medical Servnees Aucharity {2010} 187 Cal.Appatth 1175, 1200),

The Offiee ol Administrative Law iy required to review all reyulstivng adopred pursuant ro
the APA and to make ity deserminarions according to specified “standards thar include, among
other things, assessing rhe necessity for the regulacion and the regulation’s consistency with
the agency’s starurory obligarion to implement a srature (subd. {1}, See. 11349,1, Gov. C.).

Applying these principes to the question presented, the uniform srandards are
subjeve to chi rulemaking procedures of the APA #f the following criteria are men (1)
Secrion 315 does not expressly preclude applicarion of the ARA, (2) the commitces is a stare
agency under the APA, {3) the uniform standards are regularions subject to the APA. and (4) -
no exemetion apphes under the APA

With respect to the first erirerion, Section 315 is silent on the applivation of the

APAL Thus, Secvion 315 does not expressly preclude application of the APA, and thy APA

will apply to dny regulston adopred under Secnion 315,

We turn next o the second eriterion, and whecher the commirree is an “agency”
for purposes of the APA. The word "agency” is defined, for purposes of the APA, by several
separate provisions of faw, For purposes of the rulemaking procedures of the APA, "agency”
is defined (0 mean a stace agency (Sec. 11342520, Gow. (). That reference 1o stare agency is
defined elsewhere in the Government Code to include every state office, officer, depatrment,
division, burcaw. bsard, and commissivn (subd. (2), See. 11600, Gov. C.), The APA does nut

apply 1o an agency in the judicial or legislative branch of the stace goverament [subd. (a),
See. 113409, Gav. O

Alang chose lines, the APA i3 appiuahln o the exercse of any quasi-fedislave
power canlecred by any statute (subd. (8). See. 11346, Gov: C). Quasic legistarive powers
consist ol the avthority ro make rules and regularions having the force and effect of law
{Californie Advocares, supra, ar . 517} Thus, for purposes of our analysis, we think thac an
“agency” means any sae office, officer deparrment, division, bureau, board, or commission

. that exercises quasi-legislzrive powers,
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Mere. the commisree is a sware office comprised of execurive officers of the healing
arts poards and the Director of Consumer Affairs. Although the Legislansce has sec forth 16
arers in which the comuritree is required to adopr standards, the committee ftself is required
o exercise quasi-legislative powers and sdopt wriform standards wirhin those areas. Those
standards shall have ¢he force and effecr of law, since the healing arts boards, as discussed
more extensively befow, are required to use the srandards in dealing with substance-abusing
licersees and the standards ave” required ro govern marrers such as when a licensee is
rem purarily removed lrom pracoive o subject w drug testing ar work monitoring (paras, (2),

4% and (7}, subd. (€}, Sec. 315), Accordingly. we think the commirree is an agency 1o which

the APA apples.

As to the third crirerion, two elements must be et for the uniform standards wr
mswe e be o regulation: they muse apply generally and chey must implemenc, interprer, or
make specilic 2 law enforved or administered by the agency or thar governs its procedures
\Tidewater, supra, at p. 5715 Sev. 11342,600, CGov, C.). Secrion 315 requires the commireee o
formaulare uniform and specific standards in specified areas thar cach healing arcs board
wich the departmenc shall use when dealing with substance-abusing licensees, whether or
nat the board chooses ro have 2 formal diversion pragram. The uniform srandards will not be
bimited in applicarion to parsicular instances or individuals byt instead, will apply generally ro
those licensees, Fuether, under this staturacy scheme, che uniform standards will implement
Secriun 315 and will be enforced and administered by, and will govern the procedures of, cach
healing aers board that is a memher of the vommisree. Thus, the uniform standards are, in our
vidwe, a‘regt_al‘n%on under the APA. .

Lastly, we corn o the fourch eritesion, and whecher the regulation is exempr from
she APA, Certam pelicics and procedures are expressly exempted by statuce from rhe
requirement that they be adopted as regulations pursuanr o the APAL In that regard,
Section 11340.9 of the Governmens Code provides s foliows: ‘

“11340.9, This chaprer does nocapply to any of the following:
“(a) An agency in the judicial or legislative branch of the. state
E‘D\‘{‘i’ﬂ'ﬂ’ik‘ﬂf. )

") A degal rubing of counsel issued by rhe Franchise Tax Board or Srare
Board of Lgualizanan,

[} A Torm presceibed by o staze agency or any instrucuons relanng o
the wie of the Farer. bur this provisian s nor 3 linuracion on any requirement
that a regulbanion be adopred pursuant ro this chapter when one i needed ro
mplement the law under which rhe form i issued

(4} A regularion thac rebires only to che inteenal management of the
atare agency.

“{e) A regulacion that establishes eriteria or guidalines ro be used by rthe
seafl of an agency in pecforming an audir, investigation, examination, or
imspecrion, seriling 4 commerdal dispute,  negotiating 3 commercial
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arrangement, or in the defense, prosccution, or sertlement of 1 case,
disclosure of the eriteria or guidelines would do any of the following;

{1} knable alaw violator w0 avoid detecrion,

"(12) taciliace disregard of requiremencs imposed by sw,

“(3) Gve cleaely improper advantage w a person who is in an adeerse
posirion to che stare. : ‘

{0 A regulacion chatembodies the anly legally senable inrerpretation ol
provision of law, ‘

(g} A regulacion thar eacablishes or fixes races, prices, or tariffs,

IR A rcLulA;mn that relares to the use of public works, including streers
and hndwwaya when the effect of the regulacion 15 imdicared ro the public by
means of signs or signals or when the regulation determines uniforoy standards
and apecilicadions o olficial raffic control devices pursuant ro Secion ?]400
o} the Vehick Code

1) A regulition rhar s dicecred o A spevifically named persop or o &
group of persons and does not apply generally rhreubham the stare,”

None of the exermptions contained in the APA can be reasonably consuoed o
apply co the commizres ar the uniform standards to be used by che healing arts boards, o
addrtion, we are aware of no other rapplicable exemprion, _

Thus, because all four of the sriceri are met, it is our epmion thar the %uhwrarm
Absuae Covrdinarion Commiree is required te adopr the uniform scandards pursuant o the
rulemaking pmcedu res um%er the Adrumiscrative Procedure Ace {Ch. 3.5 (commencing with
Sec, HHO} Pro1 Dav 3, Tidde 2, Govw, C).

' Fhaviag, ﬂ.‘-’ith o this conclusion, we nexr rurn to wherher the healing arrs hmrds
are required o use the unilorm standards 1F those standaeds wre properly adopeed. In
addressing thar quesrion, we apply cercain escablished rules of sratutory construction. To
ascertain the meaning of 4 sraruce, we begin with the laaguage in which the starute is framed
(J Leray T, Warkmens Comep, Appesls Bd. (1974) 12 Cal3d 434, 438; Visalia School Dis,

L Workers” Comp, Appeas B (1999) 40 Cal App.drh 1211, 12200, Significance should be
gewn ro every word, and construcrion maling seme words surplusage i3 o be avoided
earbert Steel ooy, Meller Finannal lu, (1993} 16 Cal. Appath 1034, 1040}, [n additon,
eflvoe should-he gven ro soirute Juurdmt rd the vsual, ordinary fmpore of the language
employed in Ir:mmwrwm (DuBais oo Workers” Camp. Appeals B, (1993) § Cal.ath 3582, 383),

As ser farth above, sabdivision {¢) of Section 315 provicdes thac “the commirtee
shall larmulare uniform and specific standards in each of the fallowing areas thar each healing
ares hoard shall we in dealing with substance-abusing licensees, wheeher or nov a board
chooves 1o bave u formal diversion program” {emphasis added), Section 19 provides char
“shall” 15 mandacory and “may” is permissive. The word "may” i ardinanty conscrued as
peromssive, whereas the word “shall” is ordinardly construed as mandasary (Common Cowsr
v Boned of Superpicors (19891 49 Cal. 3d 432, 443)
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Here, in Secnion 315, the Legislature uses the rerm "shall” rather chan “may® in
providing that each healing 2rrs board “shall use” the specific and uniform scandards adopred
by. the commirces when dealing with substance-abusing licensees, The Legislature uses the
e “shall use” a5 compared o "shall consider” "may consider,” or “may use,” The
Legistarure’s use of the rerm “shall” indicares thar the healing arts boards are required to use
the standards adopred by the commirtee rather than being provided the discretion to do so.
Morcover, as employed in this context, the word "wse” implies that the healing acts boards
st implement and apply those standards rather than merely v:ansidéring thern. Fimally, the
wie of the term “uniferm” sugyests char the Legislarure inrended cach hoard ro apply the same
standards. Il the healing ares boands were not required 1o use the scandards as adopred by the
comitree, the standurds employed by these boards would vary rather than being “uniform.”

Norwithsrandmg the plain meaning of Secrion 315, one could argue that the
enaviment of Sectiun 3154 indicaces rhar the Legishaeure intended that implementation of
the unifvrnr seandards by che hoards be discrerionary. Seccion 315.4, which was added by
Senace Bill No, 1172 of rhe 200910 Regular- Session {CCh, 517, Srats. 2010; herealter
.13 1172), provides thar a hesling ares board “may adopt regulations authorizing che bosrd
woorder o divensee on p'mbun:m or in 4 diversion program o ceawe practive for major
violations ansd shen the board orders a lwenses 10 vadergo 3 chinieal duagnostic eviluarion
parsoant 1w the uniform and -;:paﬁf?c-;zmndardx adopeed and authovized under Secrion 315,
section 3154 could be read o imply that a healing acts board is nor required to implement
those unilorm srandards because the board was given discretion to adopt the regulations thar
would stlow rhar board ro implement the standaeds, if necessacy.

It is & maxim of starutory eonstruction that a statute is to be consirued o as ro
harmanize s vanous parts within the legisharive purpose of the starure as 2 whole { Wells
v. Marinr Cigy Properrizs, Ine, {19811 29 Cal 34 781, 788), As discussed abave, we helisve thas
the plain meaning of Sécrjon 315 rkquires the healing arrs hogrds ro implermant the uniform
standards adopead by the commuttee. Thus, whether Secnion 3159 indicares. ro the conerary,
that the Legalarure intended the boards ro huwe discrerion i that regard depends upon
whether there 1 a rational basis for harmenizing the wo staruges,

tn harmonizing becrions 335 and 3154, we note thar 8.8, 1172 did noc make any
changes to Seciion 315, such as changing the term “shall” to "may” in subdivision (<) of
Sevtion 315 or delering any subdivisions of Servion 315. 8.8, 1172 did nort diminish the scope
of the surbarity prowded to che commicee to adopr the wniform standards. In facr, the
analysis of the Senace Commurree on Business, Professions and Economic Development for
Sb 72, daced Apedl 19, 2010 (hereafrer commitiee analysis), describes the purpose of
5431172 and che enacement of Section 315.4, as follows: '

“The Author points vur that pursuant o 58 1441 {Ridley- Thomas, Chaprer -
548, Starutes of 2008} the DUA was required 1o adops uniform guidelines on
sisceen spevific standards thar would apply ro subsrance abusing health care
lwensees, vegurdieas of whether 1 hoard has a diversion program. Although
mast ol the adopred guidelines do nat need additional statutes for

UGS bioia! TR A7 e iyt A YTGIN PRI Y e ] g N r LT T Teen g 3




vt
Mgl

tHonorable Curren D. Prige Jr, e Request #3124437 Page ¥

implementation, chere are a couple of changes that must be searuzorily ad@pmi
fo fully implement chese staodards. This bul H seeks 1o provide the starstory
authority co allow baards o order a licensee ro conse practive if the heensee,
tests positive for any substance thag s probilneed under the rerms of (he
livensee’s probarian or diversion program, if 2 major violarion is commireed and
whule undergomg chinical dragnosric evabuarion " (Commitree analysis, it p. 4.)

The comminee, anslpss further provides thar the purpose of SB. 1172 was to
grant specilic authority ro implemene those standards and "provide for the full
impieaventation of the Uniform Srandards” (comminee analysis, at p. 11). The commirree
analpsis 2t 0o time implies that the Legislaure incended the Seerion 335 uniform standards to
be revised wrorepealed by 88,1172 or thar, in enacuing Section 315.4, the Legislarure
intended that he imple mentatan of the uniform standards he subject e the dhmenon of
each hwaling aris baard,

Fhus, it our view. Secdon 3154 muy be reasonably consceued in 2 manner rhar
harmonizes of with Seeeon 315, Speafically, we think bt the inrent of the Lagislatare in
enaCting Secton 3154 was nor e make the waborm srandards disererionary bur to "provide
lor the Tull implemenration of the Uniform Scandaeds” by pmv:qu the auchoricy ro adopr
regulacians where the Legislarure believed that furcher starutory authority was needed.

Accardingly, we chink mpiemmmmn by the various healing ares boards of the uniform
srenndards adopred under Secrion 315 1 mandatory.

) Although Secdon 108 and Divwaon 2 (vommencing with Secdon 500} authorize the
heabing arrs bourds to vee scandards and adopr regulasions (see, for example, Secs. 1224, 1614,
018 253195, 2615, 2715, 2354, 2930, 3025, 3510, and 3546), 1t is an axiom of s staturory
construchion tha a p,a(;n,uh: o specific provision takes precedence over a conflicang general
provision (Sec, 1859, C.C P Agrealmral Lubor Relanons B4 1. Superior Carrr {1976) 16 Cal3d 392,
120, spp dism. Kube v, ﬁgr:vu!mm! Refutions Bud. (19763 429 U5, 802: see also Sev. 353, Civ. ()
Uhux. i our view, the specific requirement under Secoun 315 thae the uniform standards he
adopted sapersedes any poneral provision authorzing the buards 10 set seandsrds and adopt
restlations,
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Thug,icis our opinian that, if ehe uniform standards are properly adopred by the
Substance Abuse Coordinunen Commireer, che healing arts boards are required 1o
umplement rhem, '

Very r-ruiy yOUurs,

Diane F, Boyer-Vine
Legistative Counsel

iy
Lisa M, Plummer
Depury Legistinve Counsel

LM Pusyl
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 Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code,

§§ 315 -315.4)

Exeeutive Summary

Issues

You asked us to review Legislative Counsel’s letter of October 27, 2011, which rendered
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was
created by Business and Professions Code section 315 to formulate uniform standards for use
by the healing arts boards (o deal with substance-abusing licensees. Legislative Counsel opined

‘zhat:

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to
the Administrative Procedures Act (APA), and

{2) the healing arts boards are required to use such standards under Business and Professions
Code sections 315, —

Suimnmary of Responses

‘With respect to question (1), we see things differently from Le,gxsiatwa Counsel, in two

respects,

First, we believe that SACC’s adoption of uniform standards does not need to undergo the
formal rule-malking process under the APA. While other laws could potentially require the
adoption of regulations when the standards are implemented by the boards (such as statutes
goveming particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 itself triggers the need to issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legistative Counsel’s apparent assumption that SACC would issue the regulations under
section 315, The legislative histories of the relevant iaws and statutory authonties of the

Department of Justice
- 130U | Street, Suite 125

PO Box 944258

Saciamento, CA 042442330
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individual boards indicate that the boards would issue the regulations to implement the uniform
standards. '

As to question {2}, we agree with Legislative Counsel that the healing arts boards must use the
uniform standards under sections 315, A board cannot simply disregard a specific standard
because it does not like the standard or because it believes that the standard is too cumbersome.
However, some specific uniférm standards themselves recognize a board’s discretion whether
to order a particular action in the first place. Thus, boards still retain authority to determine if
they will undertake certain types of actions if permitted under a specific uniform standard.

Statutory Background

In 2008, SACC was legislatively established within the Department of Consumer Affairs to
create uniform standards to be used by the healing arts boards when addressing licensees with
substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats, 2008, ch. 548 -

(SB 1441).) By January 1, 2010, SACC was required to “formulate uniform and specific
standards™ in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing Heensees, whether or not a board chooses to have a formal diversion
program.” (Jd. at § 315, subd. (c).) These 16 standards include requirements for: clinical
diagnostic evaluation of licensees; the temporary removal of the lHeensee from practice for
clinical diagnostic evaluation and any treatment, and criteris before being permitted to refurn to
practice on a full-time or part-time bagis; aspects of drug testing; whether inpatient, outpatient,
or other type of treatment is necessary; worksite monitoring requirements and standards;
consequences for major and minor viclations; and criteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (fbid) SACC meetings to create
these standards are subject to Bagley-Keene Act open meeting requirements, (Jd. at subd. (b))

On Mitch 3, 2009, SACC conducted its first public hearing, which included a discussion of an
overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the impact of allowing health care professionals who are impaired
to continue to practice. {Sen, Com. on Business, Professions, and Economic Development,
Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12, 2010.) During this
meeting, SACC members agreed to draft uniform guidelines for each of the standards, and
during subsequent meetings, roundtable discussions were held on the draft uniform standards,
mehding public comments, (J6id) In December 2009, the Department of Consurner Affairs

- adopted the uniform guidelines for each of the standards required by 8B 1441, (Ibid) These

standards have subsequently been amended by SACC, and the current standards were issued in
April of 2011,

According to the author of 8B 1441 (Ridley-Thomas), the intent of the legislation was to
protect the public by ensuring that, at a minimum, a set of best practices or standards were
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems.
{Assem, Com. on Business and Professions, Analysis of SB 1441 {2008-2009 Reg. Sess.), a8
amended June 16, 2008.) The legislation was also meant {o ensure uniformity among the
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standards established throughout the healing arts licensing boards under the Department of
Consumer Affairs, (/bid} Specifically, the author explains:

SB 1441 is not attempting to dictate to [the health-related boards]
how to run their diversion programs, but instead sets parameters
for these boards. The following is frue to all of these boards’
diversion programs: licensees suffer from aleohol or drug abuse
problems, there is a potential threat to allowing licensees with
sitbstance abuse problems to continue to practice, actual harm is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there
must be consistency when dealing with drug or alcohol issues of
licensees, - '

(Assem. Com. on Business and Professions, Anaiysis of 8B 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.)

Inthe view of its author, *“{tThis bill allows the boards to continue a measure of self-governance;
the standards for dealing with substance-abusing licensees determined by the commission set a
floor, and boards are permitted to establish regulations above these levels.” (Ibid)

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in 2 diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursvant to the uniform and
specific standards adopted and authorized under Section 3157 (Bus. & Prof. Code, § 315.4,
subd. (a); Stats. 2010, ck. 517 (8B 1172).) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (/& § 315.4 subds. (b), {¢).)

According to the author of 8B 1172 (Negrete McLoud), this subsequent statute was necessary
“because current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011 Reg.
Sess.}), as amended April 12, 2010.) The author explains:
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Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adepted to fully implement these standards. [§] This
bill seeks to provide the statutory authority to allow boards to
order a licensee 1o cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if & major violation is committed
and while undergoing clinical diagnostic evaluation. [Y] The
ability of a board to order a licensee to cense practice under these
circumstances pravides a delicate balance to the inherent '
confidentiality of diversion programs. The protection of the
public remains the top priority of boards when dealing with |
substance abusing licensees.

(Senate Third Reading, Analysis of 5B 1172 (2010-2011 Reg. Sess.), as
amended June 22, 2010.)

Legal Analysis

Ia.  Section 315 should be construed as not requiring that the uniform standards
be adopted as regulations.

Legislative Counsel opined that SACC must adopt the uniform standards as regulations under
section 315, because (1) the standards meet the definition of regulations, {2) none of the express
exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express language precluding application of the
rulemaking provisions of the APA. {October 27, 2011 Letter, p. 5.) We have a different view
on the threshold issue of whether the standards qualify as a regulation under section 315,

Under the APA, a regulation is defined as “every rule, regulation, order, or standard of general
application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure.” (Gov, Code, § 11342.600.) “No state agency
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a regulation as defined
in Section 11342,600, unless [it has been adopted in compliance with the APA]” (/4

§ 11340.5, subd. (a).y This requirement cannot be superseded or modified by subsequent
legislation, umless the statute does so expressly. {Jd § 11346, subd. {(2).)

An agency standard subject to the APA has two identifying characteristics. First, the agency
must intend its rule to apply generally, rather than In a specific case. Second, the rule must
“implement, interpret, or make specific the law enforced or administered by [the agency], or . ..
govern [the agency’s] procedure.” (Morning Star Co. v. State Bd. of Equalization {2006) 38
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Cal.4th 324, 333, quoting Tidewater Maring Western, Inc. et al. v, Bmdsizaw {19961 14 Cal 4th
537, 571)

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, e.g., Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapyl.) This -
approach 1s understandable in light of the usually broad requirement that agency rules be
adopted as regulations and, 15 noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and fntent of section 315 indicate the
Legislature did not intend that the initial act of formulating and adopting the uniform standards
is within the purview of the formal APA rule-making process,

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legisiature $0 as to effectuate the purpose of the law.” (Bodefl Const. Co. v. Trustees.of
Caltformia State University (1998) 62 Cal.App.4th 1508, 1515)) In determining that intent,
courts “first examine the words of the statute itself. Under the so-called ‘plain meaning’ wule,
courts seek to give the words employed by the Legislature their usual and ordinary meaning. 1f
the language of the statute is clear and unambiguous, there is no need for construction,
However, the *plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose. If the terms of the statute provide no
definitive answer, then courts may resort to exirinsic sources, including the ostensible objects to
be achieved and the legistative history.” (Ibid, [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (Zbid. [citation omitted].) “The legislative purpose
will not be sacrificed to a literal construction of any part of the statute.” (Jbid.)

In Paleski v. State Department of Health Services (2006} 144 Cal. App.4th 713, the Court of
Appesl applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. (/4. at pp. 728-729.) In
Paleski, plaintiff challenged an agency’s criteria for the preseription of cerigin drugs because
the department had not promulgated them in compliance with the APA. {Ibid) The statute,
however, expressly authorized the criteria to be effectuated by publishing them in a manual.
(fbig.} According to the court, the “necessary effect” of this Janguage was that the Legislature
did not intend for the broader notice procedure of the APA 1o apply when the agency issued the
criteria. ([bid}

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established to create uniform standards to be used by the healing arts boards when
addressing Heensees with substance abuse problems. (Bus, & Prof. Code, § 315, subd. (a).)
The intent of the legisiation was to protect the public and to ensure that minimum standards are
met and to ensure uniformity among the standards established throughout the healing arts




PN

,A R
L

Doreathea Johnson
February 29, 2012
Page 6

licensing boards under the Department of Consumer affairs. {Asserm. Com. on Business and
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which
requires noticed public meetings. Many roundtable discussions were held on the deaft uniform
standards, including public vetting and public comments. In that way, the affected community
learned about the standards and had the opportunity to comment. This is a prime reguirement
and purpose of the APA rule-making process (see Gov. Code, § 11343 er seq.), bt it has
already been fulfilled by the procedures set forth in section 315, To now require SACC 10
repeat that process by promulgating the standards as regulations would make little sense and be
duplicative,

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA. During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation. (Gov. Code, §'11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposad by
administrative agencies. (Jd. §§ 11340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards, The Legislature has required that the standards adopted by SACC, be

uniform, and be used by the boards. Given this statutory mandate that they be implemented,

subjecting the uniform standards to substantive review under the APA again makes hittle sense.!

1b.  The SACC would not be the rale-making entity, even if the uniform standards
would have to be adopted as regulations,

Even assuming that APA compliance was required under section 313, it is doubtful that SACC
would carry the responsibility to adopt regulations. The second component of a regulation

- requires that the rule must “implement, interpret, or make specific the law enforced or

administered by [the agency], or . . . govern [the agency’s] procedure.” (Morning Star Co.,
supra, 38 Caldih at p. 333.) Here, SACC was mandated to create the uniform standards o be
used by separate boards; the SACC’s creation of the uniform standards does not implement,

' Even though the standards do not have to be promulgated as regulations by SACC under
section 3135, this does not mean that cerlain regulations would not arguably be required on the
part of some or all of the boards under other statutory schemes, such as the laws applicable to s
particular board or the APA’s provisions on quasi-adjudicatory proccedings. This type of
analysis would require a fact specific, case-by-case study of each board’s practices ang its
regulatory scheme and may inchude consideration oft (1) whether a board’s statutory authority
requires the adoption of regulations related to actions against substance-abusing licensess, (2}
whether cturent regulations condlict with the standards, and (3) whether in an administrative
adjudicative seiting, the standards are considered “penalties” and thus must be adopted as
regulations under séction 11425.50, subdivision (&), of the Government Code.
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interpret, or make any law more specific. (Bus. & Prof. Code, § 315, subds. (a}, {c).) The only

express statutory role of the SACC is to determine the uniform standards in the first place.”

The boards are then required to use and apply ths standards and have much clearer authority to
adopt regulations, “Each of the boards [within the Department of Consumer Affairs] exists as a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting examinations, passing upon applcants, conducting
investigations of violations of laws under its jurisdiction, issuing citations and hold hearings for
the revocation of licenses, and the imposing of penalties following such hearings, in so far as
these powers are given by statute to each respective board.” (Bus. & Prof. Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adapted to protect the public by ensuring that, at 2 minimurn, = set of best
practices or standards were adopted by health cave related boards to deal with praciitioners
with alcohol or drug problems. (Assem. Com, on Business and Professions, Analysis of 8B
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)’ Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs} to drafi
regulations applicable to all beards, given that they are unique and deal with different subject
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As
explained below, while the healing arts boards must use the standards, they only have to use the
ones that apply to their procedures. ‘

Thus, while section 315 does not require regulations to initially adopt the standards, the boards
{and not SACC) would more reasonably be tasked with this responsibility,

2. The healing arts boards must use the uniform standards to the extent that they
apply,

The original language of section 315 15 clear that the standards must be used. (Bus. & Prof
Code, § 315, subd. (a} [“uniform standards that will be used by healing arts boards™], subd. (b)
[“uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
hicenses”].) Legislative Counsel was asked to opine on whethier subsequent legislation (Bus. &
Prof, Code, § 315.4) somehow made these uniform standards discretionary, We agree with

? The SACC is a committee formed by various executive officers of healing arts boards and

* other public officials formed within the Department of Consumer A fairs. (Bus. & Prof. Code,

315, subds. {(a).)

As discussed shortly, the legisiative history for follow-up legislation similarly explains that its
purpose was to provide statatory authority for some healing arts boards to issue regulations o
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and
Economic Development, Analysis of 8B 1172 (2010-2011 Reg. Sess.), as amended April 12,
2010.) ‘
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Legislative Counsel’s conclusion that section 315.4 did not make the uniform standards
optional. (Oct. 27, 2011, Letter, p. 9.)

Section 315.4 was enacted two years after section 315, and provides that that the healing arts
boards, as described in section 315 and with the exception of the Board of Registered Nursing,
“may adopt regulations authorizing the boatd to order a licensee on probation ot in a diversion
program fo cease practice for wgjor violations and when the board orders a licensee to undergo
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and
authorized under Section 315" (Bus. & Prof. Code, § 315.4, subd. (a); Stats. 2010, ch. 51 7,
(SB 1172).) 1f a board adopts such regulations, there is nothing to indicate that use of uniform
standards created under section 315 is optional. Such an interpretation would be contrary to the
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the
authority to order a licenses to cease practice, as this was not provided for in section 315. (Sen.
Com. on Business, Professions, and Economic Development, Analysis of 8B 1172 (2010-2011
Reg. Sess.), as amended April 12, 2010.) By no ineans was the intent to transform the
mandatory uniform standards of section 315 into optional suggestions. As the author explains:

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted 1o fully implement these standards. [4] This

- bill szeks 1o provide the statutory authority to allow boards to
order a licensee to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if 2 major violation is committed
and while undergoing clinical diagnostic evaluation,

{Senate Third Reading, Analysis of 8B 1172 (2010-2011 Reg. Sess.), as amended June 22,
2010)

In addition, some specific uniform standards themselves recognize a board’s discretion whether
to order a particular action i the first place. {See e.g. Uniform Standard # 1 [“If a healing arts
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the following applies: ...
“}.) The standards must be applied, however, if a board undertakes a particular practice or
orders an action covered by the standards. A determination regarding a board’s specific
application {or not} of certain uniform standards would have 1o be based on a fact specific, case-
by-case review of each board and ifs regulatory scheme. However, once 1 board implements o
procedure covered by the vniform standards, it cannot disregard the applicable uniform standard

“because it disagrees with the standard’s substance.

Conclusien

For the reasons stated above, in our view, section 315 can be read to preclude the necessity
adopt regulations when the uniform standards are issued initially. And even if regulations were
required under section 315, SACC would not be tasked with this responsibility, We also
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believe that the healing arts boards must use the uniform standards where an agency undertakes
an action covered by the standards.

Please feel free to contact me if you have any questions or would like to discuss the above.
KAL

ce: Peter K. Southworth, Supervising Deputy Attorney General
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Spencer L., Walker

FROM Attorney 111

Possible Change to Government Code section 1 1522 that Would Authorize
SUBJECT the Board to Assign Petitions for Reinstatement of License or Reduction of
Penalty to an Administrative law Judge

Government Code section 11522 requires petitions for reinstatement or reduction of penalty to be heard
by the board. However, Section 11522 does not apply to boards that have a statute which governs such
petitions. The Dental Board of California is one of those boards.

Government Code section 11522 provides that “[a] person whose license has been revoked or
suspended may petition the agency for reinstatement or reduction of penalty after a period of not less
than one year has elapsed from the effective date of the decision or from the date of the denial of a
similar petition. The agency shall give notice to the Attorney General of the filing of the petition and
the Attorney General and the petitioner shall be afforded an opportunity to present either oral or written
argument before the agency itself. The agency itself shall decide the petition, and the decision shall
include the reasons therefor, and any terms and conditions that the agency reasonably deems
appropriate to impose as a condition of reinstatement. This section shall not apply if the statutes dealing
with the particular agency contain different provisions for reinstatement or reduction of penalty.

Although most boards within the Department of Censumer Affairs have th_e ability to seek a change to
their statutes for the purpose of allowing them to assign petitions to an administrative law judge, the
board, as an entity created by an initiative act, does not have the same ability.

If the board desires to assign petitions to an administrative law judge, Govel nment Code section 11522
could be amended as follows:

A person whose license has been revoked or suspended may petition the agency
for reinstatement or reduction of penalty after a period of not less than one year
has elapsed from the effective date of the decision or from the date of the denial
of a similar petition. The agency shall give notice to the Attorney General of the
filing of the petition and the Attorney General and the petitioner shall be
afforded an opportunity to present either oral or written argument before the
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agency itself. The agency itself shalf decide the petition, and the decision shall
include the reasons therefor, and any terms and conditions that the agency
reasonably deems appropriate to impose as a condition of reinstatement. This
section shall not apply if the statutes or regulations dealing with the particular
agency contain different provisions for reinstatement or reduction of penalty.

Reference - Dental Board Statute: Business and Professions Code section 1686. Petition for
Reinstatement or Modification of Penalty; Procedure; Contents; Considerations -

A person whose license, certificate, or permit has been revoked or suspended, who has been placed on

probation, or whose license, certificate, or permit was surrendered pursuant to a stipulated settlement as

a condition to avoid a disciplinary administrative hearing, may petition the board for reinstatement or

modification of penalty, including modification or termination of probation, after a period of not less

than the following minimum periods have elapsed from the effective date of the decision ordering
-disciplinary action: :

(a) At least three years for reinstatement of a license revoked for unprofessional conduct or surrendered
pursuant to a stipulated settlement as a condition to avoid an administrative disciplinary hearing,

(b) At least two years for early termination, or modification of a condmon of a probation of three years
Oor more,

(c) At least one year for modification of a condition, or reinstatement of a license revoked for mental or
physical illness, or termination, or modification of a condition, of a probation of less than three years.

The petitimi shall state any fact required by the board.

The petition may be heard by the board, or the board may assign the petition to an admmlstiauve law
judge designated in Section 11371 of the Government Code.

In considering reinstatement or modification or penalty, the board or the administrative law judge
hearing the petition may consider (1) all activities of the petitioner since the disciplinary action was
taken, (2) the offense for which the petitioner was disciplined, (3) the petitioner's activities during the
time the license, certificate, or permit was in good standing, and (4) the petitioner's rehabilitative
efforts, general reputation for truth, and professional ability, The hearing may be continued from time
to time as the board or the administrative law judge as designated in Section 11371 of the Government
Code finds necessary. :

No petition under this section shall be considered while the petitioner is under sentence for any ctiminal
offense, including any period during which the petitioner is on court-imposed probation or parole. No
petition shall be considered while there is an accusation or petition to revoke probation pending against
the person. The board may deny without a hearing or argument any petmon filed pursuant to this

- section within a period of two years from the effective date of the prior decision following a hearing
under this section.

Nothing in this section shall be deemed to alter Sections 822 and 823,
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_Petition for Reinstatement of Revoked License

Pursuant to Section 1000-10(c) of the Business and Professions Code (BPC) (Chiropractic Initiative Act of California,
Stats. 1923 p. 1xxxviii), a petitioner whose license has been revoked or cancelled may not petition the board for
reinstatement until two years has elapsed since the effective date of the Board's disciplinary action decision. A
petitioner who is subject to Section 1003 of the Business and Professions Code may not petition the board for
reinstatement until ten years has elapsed since the effective date of the decision.

All items of information in the application are mandatory. In addition, petitioners for reinstatement of a license must
submit either the second copy of their completed Live Scan form (California residents) or fingerprint cards and a
$49.00 fee (out-of-state residents) with this application. Failure to provide any of the requested information will deem
this application incomplete,

Name: (Last, First, Middle}) Board Meeting Date Requested:
Address of Record: City: State: Zip:
Home Telephone; Work Telephone:; E-mail {optional): License Number: | Date Issued:;

1) List all states where you have ever been licensed as a DC, including license number and status of each license:

2a) Have you ever had a DC license or other professional license or certificate disciplined by ancther state, another California
board/bureau or any governmental agency? (nciudes surrender of license) OYes [No

b) Ha\}e you had an application for any professional license or certification denied? O Yes 1 No

If you answered yes to either question above, please provide an explanation:

3a) Have you been convicted or pled guilly or nolo contendere to ANY offense (include misdemeanor or felony) of any local, state,
or federal law of any state, territory, foreign country, or U.S. federal jurisdiction subsequent to your Board disciplinary action?

This Includes every cllation, infraction, misdemeanor and/or felony, including traffic violations of $500 or more. NOTE: Convictions
that were adjudicated in the juvenile court, dismissed per Penal Code section 1000.3, or convictions two years or older under
California Health and Safety Code sections 11357(b), (c), (0), (e) or section 11360(b) should NOT be reported. Convictions that
were lator expunged from the records of the court or set aside pursuant to section 1203.4 of the California Penal Code or equivalent

non-California faw MUST be disclosed.
b) Are you currently on court imposed probation or parole? O Yes O No
¢) Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

O Yes O No
If you answered yes to any questions above, please provide an explanation and documentation of your criminal court documents
{i.e. complaint, minute order, indictment, plea agreement, etc.):

T (0160) 263-535% Board of Chirepractic Esaminers
F {916) 327-0035 t oot P Street, Suite 424
TT/TOD (Boo) 735-2029 Sacramento, California 95814
Conswmer Complaint Hotline | www.chiro.ca.gov
(866) 5431311




4) Summarize the nature of the act(s) causing the disclplinary action against your California DC license:

5) Explain fully why you feel your license should be reinstated:

6) Relative to the acts resulting in the discipline of your California DC license, what have you done to ensure that you are now
safe to practice chiropractic? (Attach or submit documents to support your statements.)

7) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
and number of hours/units: (Attach or submit documentation to support your statements.)

8) List all chiropractic materials you have studied during the last year.

9) List all continuing education courses you have completed since your license was disciplined. Attach copies of certificates.

9) Provide a chronological list of your employment history since the date of disciplinary action against your DC license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s) for leaving.

-

Petition Declaration/Signature '

t hereby certify under penalty of perjury under the laws of the State of California to the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: Date:

09PRRAL - Rev. 07/2014




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in the petition is mandatory and is authorized to be collected in accordance with
sections 4 and 10 of the Chiropractic Initiative Act of California (“Act”), section 11522 of the Government
Code and sections 305, 325, 326 and 365 of the California Code of Regulations. The information requested
will be used to determine eligibility for reinstatement of a revoked license. Failure to provide all or any part
of the requested information will result in the petition being rejected as incomplete.

Per California Civil Code Section 1798.17 (Information Practices Act), the Executive Officer of the Board is
responsible for maintaining information in this petition. Each individual has the right to review the personal
information maintained by the agency unless the records are exempt from disclosure. Requests for
information may be addressed to the custodian of records at the following: Board of Chiropractic Examiners,
901 P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.

09PRRL - Rav. 07/2014
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Petition for Early Termination of Probation

Petitions for early termination of probation will not be accepted until one year has passed from the
effective date of the Board's decision or from the date of the denial of a similar petition. The decision on
the petition will be made by the full Board in accordance with Section 11522 of the Government Code and
may take into consideration the factors set forth in Section 384.1 of the Board’s regulations (at Title 18,

California Code of Regulations (CCR)).

- Failure to provide any of the requested information will result in this application-being rejected as
incomplete. (See the “Notice Regarding Information Coilection and Access” below for further information.)

Name: (Last, First, Middle) 7 Board Meeting Date Requested:
Business Address: City: State: Zip:

Home Telephone: Work Telephone: efmail {optional): License Number: | Date Issued:
1) Have you ever petitioned for early termination of probation? OYes [INo

If yes, please provide the date(s):

2) List all states where you have ever beon licensed as a D.C., including license number and status of sach license:

3a) Have you ever had a D.C. license or other professional license or certificate disciplined by another state, ancther California
board/bureau or any governmental agency? (Disciplinary action is defined as any revocation, suspension, probation, or reprimand
of a professional license and includes surrender of license) CYes [No

b) Have you had an application for any professional license or certification denied? O Yes O No

If you answered yes to either question above, please provide an explanation (attach additional pages if needed):

4a) Have you been convicted or pled guilty or nolo contandere to ANY offense (include misdemeanor or felony) of any local, state

or federal law of any state, territory, foreign country or U.S. federal jurisdiction subsequent to your Board disciplinary action?

This includes every citation, Infraction, misdemeanor and and/or felony, including traffic violations. Traffic violations that resulted in fines of less
than $500 and did not involve alcohol, dangerous drugs, or controlled substances need not be reported. NOTE: Convictions that were adjudicated
in the juvenite court, dismissed per Penal Code section 1000.3, or convictions two years or older under California Heatth and Safaty Code sections
11357{b), (c). (d), (e} or section 11360(b) should NOT be reported. Convictions that were later expunged from the records of the court or sat aside

purstiant to section 1203.4 of the California Penal Code or equivalent non-California law MUST be disclosed.
O Yes O Ne

b) Are you currently on court-imposed probation or parole? O Yes [T No
¢} Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

. O Yes " A No
I you answered yes to any questions above, please provide an explanation and documentation of your criminal court documents
(i.e. complaint, minute order, indictment, plea agreement, etc.): ‘

5) Summarize the nature of the act(s) causing the disciplinary action against your California D.G. license:

T (91h) 263-5355 ' Board of Chiropractic Examiners
F (018} 327-00%0 gur P Street, Suite 1424
TT/TDD (S0} 735-2029 f Sacramento, California-o5814
Consumer Complaint Hotline wwhw . chiro.ca.gov
(866) 543-1311




6} Explain fully why you feel your probation should be terminated early:

7) In addition to the terms of your probation, what other rehabilitative or corrective measures have you taken since your license
was disciplined to support your petition for early termination of probation? List dates, measures taken or rehabilitation
programs, and current status. You may include any community service or volunteer work. (Attach or submit documents to
support your statements.)

8) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
and number of hoursfunits: {Attach or submit documentation to support your statements.)

9) Provide a chronological list of your employment history since the date of disciplinary action against your D.C. license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s) for leaving, if any.

Petition Declaration/Signature

| hereby certify under penalty of perjury under the laws of the State of California to the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: _ Date:




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in this petition is mandatory and is authorized to be collected in accordance
with sections 4 and 10 of the Chiropractic Initiative Act of California (“Act”), section 11522 of the
Government Code and sections 304, 305, 325, 326 and 384.1 of Title 16 of the California Code of
Regulations. The information requested will be used to determine eligibility for early termination of
probation. Failure to provide all or any part of the requested information will result in the petition
being rejected as incomplete. We make every effort to protect the personal information you
provide us. The information you provide, however, may be disclosed in the following
circumstances:

* In response to a Public Records Act request (Government Code Section 6250 and following), as
allowed by the Information Practices Act (Civil Code Section 1798 and following);

« To another government agency as required by State or Federal law; or,

* In response to a court or administrative order, a subpoena, or a search warrant.

Per Galifornia Civil Code Section 1798.17 (Information Practices Act), the Executive Officer is
responsible for maintaining information in the petition. Each individual has the right to review the
personal information maintained by the agency unless the records are exempt from disclosure
under Section 1798.40 of the Civil Code. Requests for information or access to your records may
be addressed to the custodian of records at the following: Board of Chiropractic Examiners, 901
P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.




f’ B(} ARD %{‘ s State of California
g CH IROPRACTIO 1 ,i; Edmund G, Brown Jr., Governor
% EXAMINERS
= TATE BF GALIPURNIS
2

Petition for Reduction of Penalty

Petitions for reduction of the probation penalty will not be accepted until one year has passed from the
effective date of the Board's decision or from the date of the denial of a similar petition. The decision on
the petition will be made by the full Board in accordance with Section 11522 of the Government Code and
may take into consideration the factors set forth in Section 384.1 of the Board's regulations (at Title 18,

California Code of Regulations (CCRY)).

All items of information in the application are mandatory. Failure to provide any of the requested
information will result in this application being rejected as incomplete. (See the "Notice Regarding
Information Collection and Access” below for further information.)

Name: (Last, First, Middle) Board Meeting Date Requested:
Business Address: .City: ‘ State; 7 Zip:

Home Telephaone: Work Telephone: E-mail (Optional) License Number; | Date lssuéd:
1) Have you ever petitioned for reduction of penalty? OYes ONo

If yes, please provide the date(s):
2) List all states where you have ever been licensed as a D.C. Include the licanse number and status of oach license:

3a) Have you ever had a D.C. license or other professional license or certificate disciplined by another state, another California
board/bureau or any governmental agency? (Discipfinary action is defined as any revocation, suspension, probation, or reprimand

of a professional license and includes surrender of ticense.) OYes ONo
b) Have you had an application for any profassional license or certification denied? "0 Yes O No

If you answered yes to either question above, please provide an explanation (attach additional pages if needed):

4a) Have you been convicted or pled gulity or pled nolo contendere to ANY offense (include misdemeanor or felony) of any local,
state, or federal law of any state, territory, foreign country, or U.S. federal jurisdiction subsequent to your Board disciplinary action?
This includes every cltation, Infraction, misdemeanor andyor felony, inciuding traffic violations . Traffic violations that resulted in fines of less than
$500 and did not involve alcohol, dangerous drugs, or controfled subsiances need not be reported. NOTE. Convictions that were adjudicated in the
Jjuvenife court, dismissed per Penal Code section 1000.3, or convictions fwo years or older under California Health and Safety Code sections
11357(b), {c), (d)}, (e} or section 11360(b} should NOT be reporled. Convictions that were later expunged from the records of the court or set aside

pursuant to section 1203.4 of the California Penal Code or equivalent non-California law MUST be disclosed.
[ Yes OO0 No

b} Are you currently on court-imposed probation or parsle? O Yes O No

c) Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

O Yes 1 No

If you answered yes to any questions above, please provide an exptanation and documentation of your criminal court documents
(i.e. comptlaint, minute order, indictment, plea agreement, etc.):

T (916} 263-5355 | Board of Chivepractic Examiners
F (916) 327-0039 go1 P Street, Suite 424
TT/TDD {Boo) 735-20920 E Sacramento, California 95814
Consumer Complaint Hatline i www.chiro.ca.gov
(866}5431311 |




5) Summarize the nature of the act(s) causing the disciplinary action against your California D.C. license:

6) Explain fully why you feel your probation penalty should be reduced:

7) In addition to the terms of your probation, what other rehabilitative or corrective measures have you taken since your license
was disciplined to support your petition for reduction of probation penalty? List dates, measures taken or rehabilitation
programs, and current status. You may include any community service or volunteer work. (Attach or submit documents to
support your statements.)

8) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
* and number of hours/units: {Attach or submit documentation to support your statements.)

9} Provide a chronological list of your employment history since the date of disciplinary action against your DC license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s) for leaving, if any.

Petition Declaration/Signature

| hereby certify under penalty of perjury under the laws of the State of California to the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: Date:




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in the petition is mandatory and is authorized to be collected in accordance with sections 4 and
10 of the Chiropractic Initiative Act of California (“Act’), section 11522 of the Government Code and sections 304,
308, 325, 326, and 384.1 of Title 16 of the California Code of Regulations. Failure to provide ail or any part of the
requested information will result in the petition being rejected as incomplete. The information requested will be used
to determine eligibility for reduction of penalty. We make every effort to protect the personal information you provide
us. The information you provide, however, may be disclosed in the following circumstances;

* [n response to a Public Records Act request (Government Code Section 6250 and following), as allowed by the
Information Practices Act (Civil Code Section 1798 and following);

* To another government agency as required by State or Federal law; or,

* In response to a court or administrative order, a subpoena, or a search warrant,

Per Callifornia Civil Code Section 1798.17 {Information Practices Act), the Executive Officer of the Board is
responsible for maintaining information in this petition. Each individual has the right to review the personal
information maintained by the agency unless the records are exempt from disciosure under Section 1798.40 of the
Civil Code. Requests for information or access to your records may be addressed to the custodian of records at the
following: Board of Chiropractic Examiners, 901 P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.
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