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Board of Chiropractic Examiners 
2525 Natomas Park Drive, Suite 260 
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NOTICE OF PUBLIC MEETING 

Notice is hereby given that a meeting of the Enforcement Committee of the Board of 
Chiropractic Examiners will be held as follows: 

January 10, 2008 
9:00a.m. 

Hearing Room 
400 R Street, Room 101 
Sacramento, CA 95814 

AGENDA 

CALL TO ORDER 

Approval of Minutes 
May 24,2007 
June 21, 2007 
November 27, 2007 

Discussion and Possible Action: 

• Draft Expert Consultant Guidelines 

Discussion and Possible Action: 

• Conflict of Interest re Expert Consultants 

Discussion and Possible Action: 

• Draft Regulations re Letter of Admonishment 

Discussion and Possible Action: 

• Draft Regulations Cite and Fine 

PUBLIC COMMENT 

NEW BUSINESS- Future Agenda Items 

ADJOURNMENT 

ENFORCEMENT COMMITTEE 
Hugh Lubkin, D.C., Chair 
Francesco Columbu, D.C. 

A quorum of the Board may be present at the Committee meeting. However, Board members who are not on the committee may observe, but may 

not participate or vote. Public comments will be taken on agenda items at the time the specific item is raised. The Committee may take action on 

any item listed on the agenda, unless listed as informational only. All times are approximate and subject to change. Agenda items may be taken 

out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled without notice. For verification of the meeting, 

call (916) 263-5355 or access the Board's Web Site at www.chiro.ca.gov. 


The meeting is accessible to the physically disabled. If a person needs disability-related accommodations or modifications in order to participate in 

the meeting, please make a request no later than five working days before the meeting to the Board by contacting Marlene Valencia at {916) 263
5355 ext. 5363 or sending a written request to that person at the Board of Chiropractic Examiners, 2525 Natomas Park Drive, Suite 260, 

Sacramento, CA 95833. Requests for further information should be directed to Ms. Valencia at the same address and telephone number. 


http:www.chiro.ca.gov
http:chiro.ca
https://www.chiro.ca.gov/
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BOARD OF CHIROPRACTIC E}(bil)tj 11;~iERS1
MEETING MINUTE .. $,jf!l!lltlP '~lll~ijjll 

Enforcement Comm'itt&'e 11,{111! 

Thursday May.'~.~Jj~oh7 ' qii'!!J 
400 R Street~,R~~~n11 01 lt Jlh 
Sacramen\?:1;,.9f4' 95814 ~~, l!lhl)! 

'<ilil. il'·l..:J,' . '!l.llll!l 1.\liI'h·~· A~ t·"~l· 
'\Hitllt, 11fitl ·~j~~ ~ 

"U: rJJ~, tf.n~PJ•
""l1Htttrf tj ~ lt J,~ j

-rfl ~ ~(~ffHlrl fi: 
Committee Members Present '(!:::11pll;· ''l!j't'!'l'l
Hugh Lubkin, D.C., Chair 'i'!li 11(!11!1;.. ij dl• 
Francesco Columbu, D.C. <I l~l- '··hi!II!·,.. <!ljjl!t

"\l!'.'h.... -.•"11lliHli!''''·.· ' !!lljl'··5 ff P lh'!! -l,ll!(l!il!•• hl'''~1ta resent 'li' \ ,llilliiti'· "i!'l. .. l 1
Brian J. Stiger, Executive Offir;:,ll:rrijlf!nl;,11 11,\h, ,•i!Hl!P'' '~IU!!j!!1Htl ,1 11LaVonne Powell DCA Senio'rtli.!~'g·\Webcins.el IJ.:,it·.1·~~; !•1P •q!J

I ""FJ.'l' ·~~'·llt't- '·'ih •.1"1' 
Sandra Patterson, Staff S'$'rlili;6es AnalysflCf1 '(i()i;:'

~1"·Htl ~~~i!'l \;'·'·,
Marlene Valencia, St~~~)'~rvices AnalysW,h '\!l.l)t,, 

•ljill!l>l\ ,jll'lli {l:/[j, 
C II t0 0 d 

1·)1! l 41'!'1[1i·c·" . '\Pril 
a . r er 1<lhlh, A l!H I, !!ldl'!H!Jlll!ltl,.,.. 1UIIl 

Dr. Lubkm caiJE?,cj)jle meettn9j•,to.l•~r;i:ler at1aprp:rp*1lifii3~.E?IY 12:10 a.m. 

~~f~.r.mlm!mll!nn'.l'il .···~!!Ill!;·~·:. ...!,dltF· . 
Roll C~!!;i!l:l· l.l,jpljl!. '• lj Hh 
Dr. <(l*.':l. fl1bu called the'lriqJI!j,Bo.th eq[Ppj.1. ittee members were present. 

'"'"'' ,1111!11 •ltli ll•'{~;ltl)"~~ '{i'il'fc't ~ .~pl"h,
Purpos~;l()f:,?ommittee '(ililh •l !I' 
Dr. Lubkil\tgt~ted the commit!e'e'•s current purpose is to deal with matters pertaining to discipline and 
other miscel\lW*§o,us matters)!~t- Stiger added that the committee's purpose needs to be further 
defined througHltDfuure meetim!'~~~and during the strategic planning process. 

'~ttP H!h}. ...(1.iHt ,t1 Lq ri•.'•i·jc' 

Discussion re Enfo)\~,~tt)'lj!i-l't Process Overview 
Sandra Patterson pres~kted an overview of the enforcement process including complaint intake, 
investigation, and the formal administrative process. Mr. Stiger provided the staffing levels and their 
roles within the Enforcement Unit and stated that all disciplinary matters are approved through the 
Executive Director. Dr. Lubkin suggested that from a public safety perspective, he is concerned that 
the Board does not have a peace officer on staff to review complaints. Mr. Stiger stated most 
Boards and Bureaus within the Department of Consumer staff utilize trained internal staff to conduct 
the initial review of complaints to save costs and if the allegations rose to level that required peace 
officer involvement the case would proceed in that manner. 

http:the'lriqJI!j,Bo.th
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Dr. Lubkin asked how the board would implement section 306.1 since it has been approved through 
the APA process and been in place for 10 years. Dr. Lubkin asked if the Board's disciplinary 
guidelines are considered anunderground regulation since it is inconsist~Rt with CCR 306.1. Ms: 
Powell stated the disciplinary guidelines are incorporated into regulali~IDMoy reference. Ms. Powell 
advised the committee to place 306.1 on an agenda for a future m,qeb~'~/for a full discussion. Ms. 
Powell added she has serious concerns about 306.1 as it is curr~ot)V;~jrritten and the effect it would 
have on the Board's enforcement program. (1Jfji!!P' ij ~~~~~~~ 

D L bk' d th t th 'tt I 306 1 th _t~!lir..d''' f th ' 
1liD)h. f D c I br. u 1n move a e comm1 ee p ace . on ~~~g,~n a or e ne ...'t,i]y,e mg. r. o um u 

seconded the motion. 	 ,·fi!;;Ji!l1 ·ll!dJlfl! 
,.<il(:lV ~~~~h 

Mr. Stiger ~tate? that Board staff has made severa(:c~:~mges to t~,~~~~?ard's enforcem.w;nt, process to 
protect California consumers. '"' •lj1l. ,1Jfij!·!11F 'Ill 

1<1 1 " ·lHI 11\liltl!,.•I!JP ,1 
Dr. Columbu suggested that Board staff,pr,ipritize workloac!it9; 1?Jeal with the most serious allegations. 
Also, he recommended that Expert Wit~~:¥$.~~~~~~reviewed''eii*ljXtwo years. 

~:...unication, education, and Mr. Stiger highly recommended that the ~W~~.~.~~,~~~V1d$;;u. p.fron:·~~mb·r·' '•···~t· .• , ··~m"j'1workshops to educate licensees.. \Iii.. !. I ·..::~r.il!.itl'(jl!,.,··· Iii.!¥•
' \l·'t\ ~·.,;ll;\.1·-<.fi~'.'d·'l' I. 

~t·~rlnmprh \n~ul -·lrnHHF ~~ (hililtflrrt:·· 
Public Comment Alil)J.lthuu,ldll!'!. 'i\liih!lli!W'' ' 'ltlJI '1 
Dr. Ch_arles Davis, lnt~~~R~~idnal Chir~Hijactors ~~~:qfiation of California, stated he would like to see 
306.1 	lmplemented,,sfjmc;e 1t has beenlm:regulat1on'.~lnce 1994. 

'\ r,~~Jl· '. .. . . fl·~lf;)·.•'·.".'.".1·'.· .. · '';r.·iq.·,\z; "'.~;- J,;--:}.f,l ~,1. ·.. , 

';.;~,.jjt \{i<!:: 


Kristine Schultz, Califo'rrij~\jG,hiro~J~~tl2!e;~~~Nt,i,a,\(pn.'*~'ared her concerns with inconsistent 1 1enforcemen..L. ' .. ·.-.. .. . . ~~lii·i.i '!1t:{ 1 i ' _,,,h!!i!ilii!J.l'P..r'''tntfl:hlHr~~. 'tr.t 1-r:.1 h~ 1 ''iJ.J,fl ,·~· 
,,1!\lilijtHHil<t!!illhh 	 ''~Hfrh ""' 

Discussion! and PossiBle Act16djre Mail Ballots 
Ms..Jf:g\&l§'Ji explained tiiM~[$h,e w~'d(8lPI:l making changes to the mail ballot to include language that 
boar'alcy;~rr,bers do not disg~~fl, cas~slmi}P anyone including board members. Additionally, she 
recomme~Ji!~?.d that the Boarqp~popt a two member hold on mall ballots rather than the current one 

~.-.. h~h 	 '\ki,;:\
member ho.lcht. /Ji(-1

'{W\ih, ti-1·i 1 
"~l1!jjl ' ;.,::: '·, i

\J •. :k t..~rll) 
M~. Po':"'ell advis~~.itre co)l:l(R.:itfee that board members can call her if they have legal questions on 
st1pulat1ons or prop'Q$1:lQ,dl:l,CI.s'IOns. Board members should not contact the Attorney General's 

',-,' '' f "'. t' "' ,j

officer, Executive Offi~~n:?r 'opposing counsel. 
"~; l 

Meeting Adjourned 
Dr. Lubkin adjourned the meeting at approximately 12:50. 



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

Board of Chiropractic Examiners 
2525 Natomas Park Drive, Suite 260 

Sacramento, California 95833-2931 

Telephone (916) 263-5355 FAX (916) 263-5369 

CA Relay Service TI!TDD (800) 735-2929 

Consumer Complaint Hotline (866) 543-1311 

www.chiro.ca.gov 

Public Comment: 
Dr. Charles Davis, D.C. President of International Chiropractors Association of California submitted 
and discussed a proposal to implementation on how section 306.1. Dr. Davis states the goals of 
implementation of section 306.1 are proper enforcement, decrease processing time and decrease 
costs. Dr. Davis states the implementation of section 306.1 is mandatory as stated in the 
regulation. 

http:www.chiro.ca.gov
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Dr. Lubkin asked Dr. Davis for clarification on his proposal to establish Quality Review Panels by 
region rather than by county as stated in the regulation. 

Dr. Lubkin asked the Acting Executive Director to gather statistics on complaint information by 

county by the next committee meeting. . .!!Ill!~· 

Cost Recovery Procedures 11111~~~ 
Mr. Stiger defined cost recovery and the process the board utilize!~!}f}<!Cbjlect costs. He mentioned 
that the Board has submitted documents to the Franchise TaxjB·'·llg~rd t!Jl111 iM1·ti.ate the Intercept 

'\<!' H !!' ~~~ program to assist with the collection of these funds. . l • ·IIH!Jt!, 
•hpll"~lH t. ~).'

Meeting Adjourned "'·'I' 
Dr. Lubkin adjourned the meeting at • 'lllljll!jiJI 

•! I lllll 
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Board of Chiropractic Examiners 
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Committee Members Present 
Hugh Lubkin, D.C., Chair 
Francesco Columbu, D.C. 

Dr. Dietrick, D.C. stated that Community Mobile Diagnostics told her that if she could get the State Board of 
Chiropractic Examiners to turn this around she would have her job back right away. 

Ms. Powell stated this Board does not have jurisdiction over the department of Health Services. 

Dr. Schell quotes Health and Safety Codes 107110 and 107111 to support his position and that he has no 
restrictions on which he can perform x-rays. 

http:www.chiro.ca.gov


EC Meeting Minutes 
November 27,2007 
Page2 

Ms. Powell stated that her reading of the law is that chiropractors can only take x-rays within the scope of 
practice of a chiropractic license, which is providing chiropractic treatment. She added that this Board only 
has jurisdiction over chiropractic practice. 

Dr. Schell states that RBH agreee to allow chiropractors to take x-rays outsiee GJftlthe GJffice if the State B0are 
of Chiropractic Examiners determined that it is within the scope. of practice. t!I!IJj;)l•

t!rth'i''
Dr.. Lubk!n explains th.at this Board has not taken any action ag~i~st Dr.,r~~.~~l!:~nd why is he u~comfo~able 
tak1ng th1s Issue up w1th RBH. Dr. Schell says RBH has stated 1t.1s u·RiilcJI\~Eilp,f~te. Bo.ard of Ch1ropract1c 

Examiners. ·(h 4!! j!l•' 1'!1lijJiil: 
Dr. Schell wants to know if the Board authorized previous st~!l'lm~rlts made to RBR~~Hlfqfmer Board staff. 

'1'':11w •lllHt 
Mr. Stiger added that RBH established their policy on thil'jl~~.~~·back in 1998 and their pdli~~~~has never 
changed. He also commented that due to the Board's;~H9~bt situation "\~R enforcement prib,hll~/es, staff would1
not even be able to look at this issue for a couple of montn~h,, (!l!!iil' 1 tU,r·11'.;.rHIH ·1'ti!.ll' 

'illul;,,j f 'll'.!l''llh · ~t .,. t 
Public Comment ll(!iiii!Hhli1 

Dr. Charles Davis, D.C. states that neither 1b~IAR9~ nor the regLil9,ti,~ \\~ restrict chiropractors from taking x1 1 
rays for d1agnosllc purposes for a med1cal dqH\OQ~{i(lf,?c',ropractor. H~~J\~yommends that the Board wnte a 1
statement to that effect. lic!i.·. ·<llH:':-.,..... \ilh!.it· 

'lhl}, "!h iph, '-tiltH)1,,i:tr •... ~;J."-lihJ~~ ~~!-i···_ 11 
A public member representing ur.e_West sta~es't~*:t,chiropr*p~~F~If~flr[ pa~'i~/jl~to the. school for x-rays ~nd the1
school wants to ensure they "\[f,l;<iRJY:lRhflnt w1th thelJpw. J~n+ubl<n'l\§ti?~~?SJhe comm1ttee 1s not attemptmg to 
restricting chiropractors fror.nil?IKiiig!XfrCIY{> of chirop[a(:\ic patients. Tne!~peaker reiterates that the law does 
not limit chiropractors wiWlrc~§piilct to ta'~ipg x-rays. '(,ii;:,i · 

1,l!.tclil' 'j'''l':: ·dll1{tHPHF tUt: '\l;Hh
Discussion and Pos'sl.~l.~, Action: 30~,~ \Quality Revi¢i1V1Panel 
Dr. Davis provided 4 writt~nlqptionsf~?[1\i'l,%:~fi~EI! to con~~~~ in implementing 306.1. Dr. Davis offers option 1 
as the easiest to implemelit!1llj)~ .Q~~\:;.tS'ugge~j~l!n~,~lrd?Plipiis would minimize conflict of interest issues. 1fd:!·mv:nw, ~Pt ~~{11lt,tfn!iw' ,_,,"•lHllW!HP"1 
Dr. Lubk},~i;~~~~&&lKd~JP:f:i;!:favis~~~\~ address the man'datory language requiring Quality Review Panels to 
be es!?tHi:s !p1ed in each bq~)?~Y; Dr>Q.€1~\!l believes the counties can be consolidated. 

~lffrHfJ.1 "-1r__ilp, ~-~.Hf;i!,r: 
Dr. LO~~ih,?sked Dr. Davis t'b1~lRfWifi?at'ib'~i'~r.1ween expert reviewers and quality review panels. Dr. Lubkin 
wanted !o:j~qs~re the two were~':t18e1ng blended. 

~~-~:._:::::~> \nF 
Mr. Stiger ad'i:l~~~m.~t Board staif~~~,s begun working on an expert reviewer manual and training. 

"'<~:or~~~. 1~nm.~ 
• • ()J• ~~~~ .(( .. p ... (,/

Meetmg adJourne'd::::i,, /J,!Jilii' 

Dr. Lubkin adjourne2ff~~lme~t)~~ at 9:55. 


'~~<]~tfS·' 
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Section I 

INTRODUCTION 
~n, 

1': ~~}
~(.11~~k~ii• 

1
•fP' ~\. 

The California Board of Chiropractic Examiners G!~~~r,d") is an administrative 
agency created by the Chiropractic Initiative Act of 192?:iFThe'Ji,l'i~,?ion of the Board is to 
protect California consumers by ~icensin~ only th<Jt~.~ ''q~iropra'ctR'r:~.that demonstrate 
competency and to take appropnate action wh_y,never, llcensees·l~$\~!;,to mamtam the 
standard of practice. The Board is responsiblelifbr investigations o'f !i\h.d discipline of 
~hiropractors for u~profes~ional condu~t. T~~rPMi1l~ry puri?,?,se is to protegtlt~~~public from 
mcompete~t, negligent! dishonest. or. J~paJr~d.'S~!fRPra,\ltf:lfi?,· ~o~r roi~,I?S an expert 
consultant Js extremely important, f1rst 1n JdentJfymg'wlie~per a ClevJatJon from the standard 
of practice of chiropractic or unprofe9.~.ional conduct h~~~RP?urred and secondly in serving 
as an expert witness at any hearing tq~~:\T)~Y result from<X9~f expert assessment. 1

\lH~;-~:i:fl>. . ~~-:m;J~,.Ht1" 

The p.urpos~ of this booklet is t'b;)i~¥robt~R1l!Y.?u to th~~~~a~inistrative disciplin~ry 
process agamst chiropractors and to def:11;1e fe,r!¥0.q!~~~,.e;~pectat1ons of the Board w1th 
respect to the expert reY,iy)I":?'Pu have beeb, 9~ked tc>'i:>rl~vide, your responsibilities, your 
legal protection, and,d0Clr''cfi;fupensation f~)t your review and, where necessary, your 

. ,...-_·" '•r'Vr··~tt tes 1mony. ··'·' '~ "i''' ''l.•:"iJ.}Fi!-;,_ Hq 't(r, 
~-- \~:fvht .·:~;r \q1..rr 

As an expert cc)h~~!t,?~f,lJii>?lli<;:,~ ..i!> the .fi~~t stage of this process for yourself and 
perhaps then9D!Y'~tf!,!;J8, ych:t!)(ol!ll be·'p't/::,\;{I;@J;y,lith the complaint, patient records and certain 
other inf9rp;atibrlJ1iq~l\lping aha/ipterviews with patients, subsequent treating chiropractors 

til> oqJ;•·, 'I I '•.'"'.') 

or ot~~for'licensed heajtl~(:,care ·pr,pyide;rs, other witnesses, and any statements of the 
chir,opf,~qt()r who is the 's~bject oH~\3' investigation. You will NOT be provided a copy of 
any prellnl(@~IY expert coW~y)tant r.~views in order to avoid the appearance of tainting your 
evaluation. '*~C!tJ,Will be asl<'~9 on the basis of your review of the documentation provided, 
to render youH)~8f,~tssional)~ssessment of the care rendered by the subject chiropractor to 
the patient or pati~;~t? inyglved. 

'I~~-,-, l, ,,~ 1:.t
<!:,\i> 

You are not asked, nor should you try, to determine what discipline should be ,, 
imposed upon the subject chiropractor. Your opinion must be based solely upon the 
information provided to you by the Board; however, whenever possible you should refer to 
chiropractic texts and other authoritative reference materials that help define accepted 
standards. The opinion should be based upon your knowledge of the standard of practice, 
based upon your education, training and experience and not upon the manner in which you 
personally practice chiropractic care. 

If you have had prior knowledge of the subject chiropractor or if you feel you cannot 
2 




be objective in your assessment for any other reason, please immediately contact the 
Board representative who sent you the materials. Also, if you are in need of any additional 
documents or the records given to you appear incomplete, please contact the Board 
representative who will attempt to resolve the issue. 

In some cases, you will be required to testify in person as to your opinions in 
administrative hearings held before an administrative law judge and be subject to 
cross-examination by respondent in regarding your opinio~;~~~~~n these instances, 
you will be considered an expert witness and will be requi'r~d to make time to meet 
with the Deputy Attorney General (DAG) assigned to pr?~:n.~~te t.he matter in advance1
of the hearing in order to prepare for the hearing. '!• <llj!: •ltlll!!l!l! ' 

The Board of Chiropractic Examiners very /(dllb~·,flppreciate!l!~~LJr cooperation in 
lending your expertise and experience to accR.fflplish this importantl~~,r;~. The Board 
recognizes you play a vital role and your ob.J'$div.e perfot:mance will refl~d.tj. 1well on the

<'' ~., '''-")' _If'_ '.fh I

Board and the profession. ''~H%. ,: llh,. /'
{tH!'I1~ .,..f{;~t '-~, (1

~ Hh:,. 
~'~H'J ~ 

"" ''l!jl\t>
f Ch~~·~"'- t" Et•>!lh •8 oard o lifQD(.ac 1c x:~lln...l m~rs,.,.,,,,1!1!11·, 'ijt !'l•tl1 

2525 Natomas ~~~ri<!H~ ~~~~~' S~:ilte 260 
1 

1 
SaJ~r,amento~~~~~ 958i~~;;2931


-~~t!h;-Lh _ ~h,c,~J jt.:J 
A''l:''ll~:w~ww.chir:o.ca.g·ovl'l"' ,.,_, ' -

r.!i]t \! 1 Jfl1 \r
r1at!·ih{'<;;?, \t.. ~n 'tJ.h ....:~ '1,,_,, ~>--~~ ~P 

1H~~ji>\ •O,.;. j·l- tl•
'- , l }H.~ 1·''1lhh11. ,fillr.!ill!r!;•, ,.. ..:>'''ilH_~~w t ~u.11 1 ~cn!:r 1 'il·"~~-~~v 

!ffi!!Hfllli'iij'r·. 'ill\t ''· . ''''·liJl!lt11 1 

11p -.•Ha , ~~ ~~qh "ii{EJ·•t·· ~, 
.~1.. <q Ill; H), "ti(lh
~f ~~I. .:'n 1:~-! ··1

~f l' {\,"t';l \i:{l<- ll'l''"l' \:~;~1,1 i: ~~'hh -~·· 1~ ~~ t ~{lftft, rt{H' ;V 
,jh, ,,, ., l •.. . {<nd··.·.. 1'1lj,-· !}v '1.:( ; \ '£'•'f i11I ij l.I~J;i <•II'll'j'Jl''·.•. 11 ''• ! l ·!j

!'·h i,r
UPn.. l· .· .J!:"-·iqf'- Ji

"'4.._t'it\r, tU! 
""'~~:!.t~l-~ ,{ri~,, .. ,',, ,·(;_,, 

,~-;: L i<j ::i' 
\~l1ilJ.!'.,, 
<•
j)l 
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TEN MOST ASKED QUESTIONS 

1. Will I have to testify? 

Yes. However, Civil Code section 43.8 provides immunity from civil liability for expert 
consultants. 

Civil Code Section 43.8 states, in pertinent part: 

".... there shall be no monetary liability on the part of, and no cause of action for 
damages shall arise against, any person on account of the communication of 
information in the possession of such person to any hospital, hospital medical staff, 

4 




... professional licensing board or division, committee or panel of such licensing 
board, the Senior Assistant Attorney General of the Health Quality Enforcement 
Section appointed under section 12529 of the Government Code, peer review 
committee, ... when such communication is intended to aid in the evaluations of 
the qualifications, fitness, character ... of a practitioner of the healing arts .... " 

This statutory provision provides for immunity from civil liability for expert consultants and 
expert witnesses acting within the scope of their duties in evalua~i,~gl~nd testifying in cases 
befor~ the Board. Should ~ny probl~ms ~rise in this area or)~f)i,O:u ate e:ver served with a 1
lawsuit related to your participation m th1s process, you sr9P~Jp.JmmedJately contact the 
Boa~~ 	 ~.~!~ ~~~~ 

U· ' !!•!• 
!!' '!(1, .11\l!l!;i 

5. Can I do some research? 	 ·lljltcllll1,.•,, t1!•!!•1 
AJ., 	 1,,!!1!'fP' 	 "ti; '} 

Yes, you may consult chiropractic text~i~~lq,other ayt~oritative ref'e~~TH!;l~'materials 
which help define accepted standards. Howeverl!itlis impq[jt(;l[)t that you do r;lot attempt to 

'11
conduct your own investigation of the facts in the 8~~~ii;fili' .,, 

't~'[H*' 

6. 	 How soon do I need to complet~!l~.~,review and 'S~*~,i~~e an opinion? 
1li:tthlljli!JI 11 ~tllli!!111' 

Generally, you are allowed 30 daY.~· l'lbv.-(~!YjE!lr this variE!¢'l:lepending on the volume 1
and complexity of the case. In a complica'£ed C::l~e-ik~b'iv.ing.rrlultiple patients, your review 

'\I\ 71~,, ~l~f ~~r h,t'1
could extend beyond OUJ.3~f,c;lay time fram)z,.~fKeep in rrlif111:1 that the chiropractor you are 

1reviewing will continu~1 ifd1~~~i~~tients until ~ideterminafi'on is made by the Board. If this 
chiropractor pos~~<~:,dange~iltW patients, 'li!. is vital that you provide your opinion 
expeditiously so tfJat t~,~~~oard11r;;,an move rapi~jliyj1to protect the public. 

•·!!'' •1 /!'/Iii'' I'''~-- H,k. {,:h~1r~11.-Pf!tt::~ , __ ,.,'#'.
• . t~,,, 11- f ~.ol •ttJ:1Hv.~r 1 !7. Who wJII.=:;e·e·my report'ih, ' l"Jli!l'w:··

~fhHH~J,t{lli,,l-r· t'; 1 ""-!{ll]-· • ~1£1 1 
{r:!;_,,, ~q(~i,rr: +~, -~ln:.l·l· 


.rf)f ~,p;~~j~~, •\lfi'·'!' 


. ,tfffi~.e.. Subject chii:Rffl~~ct~r\iVi:lli.P,rProvided with a copy of your report as a part of legal
dJsco\Ye.f~!Jf an accusatiOlJI)l\~ f1led.l~!!ll' 1 

~~~ihj \{hi~, ({,>
<IHh Wll

8. Can you\giiy~me a cop·y.' of a sample report? 
' ~!!lltl i!ii

,;.~\ h, .r1J.
Yes, please; see SectJon V. 

'<i'<hd"1l:J1\{'_;_;: ;· 

9. What is the difflil,'hince between a departure and an extreme departure? 

Generally speaking negligence is defined as a departure from the standard of 
practice of chiropractic is conduct which falls below that which a reasonable chiropractor (in 
the specialty for which the subject chiropractor holds himself or herself out as able to 
perform) would practice under the circumstances. 

Gross negligence is defined as an extreme departure from the standard of practice 
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of chiropractic. 

10. Which "community" do I use, when applying standards? 

For our purposes "community" refers to the entire State of California. 

INSTRUCTIONS 

A. 

B. 

C. 

D. 

E. 

H. 

I. 

J. Do not make a copy of the records. 

K. Do not destroy any of the materials provided to you. 
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L. 	 Remember to sign your opinion. 

M. 	 Enclose an updated curriculum vitae with your opinion. 

N. 	 When your review is completed, please contactthe requestor and arrange to return 
the opinion along with your statement for services, payee data record form, 
curriculum vitae, and the records reviewed. 

.(1~t1th•J)• '~P 

0. 	 If you have questions/concerns, contact the Board:Ma:nforcement Manager or 
Executive Officer. AllillJI!h•. 

IMMUNITY FROM LIABILITY 	 t!b.tit( "•liljJI!Jiljj·ltl 
-~~11l'•~H~.(~} , , l £t 

fl! • 1•!fllll 
Civil Code Section 43.8 states, in pe~i9;~ht part: '< ''l!;iw·,_ ,,. 

A••lullll• l!f < 1'Ill''
".... there shall be no monetary liability oqjt~,y PC1:\tl.0.{1 and no caus,:: of action for 
damages shall arise against, any person 'CIJ;JI!<m;couni' of the con4Tnunication of 
information in the possession (?f such person td'i~fjy~.hospital, hospital medical staff, 
... professional licensing boa'rq;p,r,_division, corrilt\)~\e!3 or panel of such licensing 
board, the Se_nior Assistant A~qf~:~~h<;?,~neral of th'e!l;~ffifl)th Quality Enforcem_ent 
Sect1o_n app01nted under sectiOiilliP52~~~p.f ,t~e Goven~m~mt_ Code, peer _rev1ew1 1
comm1ttee, ... when such comml!l,~lcab?p'1s!llR\l~m-~Fd to a1d 1n the evaluations of 
the qualifications, .fitpe,~s. character\!:...,dibf a ptaj)t[tioner of the healing arts .... " 

{f~JilikHijlilh \~~{ .{1;~ 

This statutor;x!Sr~visio~,~~~vides for in{h,unity from civil liability for expert consultants 
and expert witnesll~s~l~MI::'g witmh the scope Bfjf.~e_ir d~ties_ in evaluat~ng and testifying in 
cases_ before the BoarallJI~.~~\~.I.Cil,J~ ~,¥rgW~.~t;~s anse 111 th1s ~rea or _1f you are served a 1
lawsu1t relel;t!Z~.~(l!MPH~ partiCI,R<)tlon·m·tldi§.!R~<ilcess, you should 1mmed1ately contact Board 

./J1J......n:,nlf~\~... H, "'l,uJ t. HtStaff· 11~v -~~tt1~~~~-:;-, ~.t~(.ir·

{tiV' ~{:tPHh, '{!Hh~~ A 

f~ft~!Htfth 't{~H_~fht_ ~~{lq}iW' 
1~1li!h ~!j1P 

CONFID1g;~f:1if'LITY '!!!1 
,1 

. 
ll!ll'l!, _J;!i 

"i. ! "' l ~~ 'J 

Governme1~iito.d~'section 11183 makes confidential the character of information 
acquired in the cour~Wlilf an investigation conducted by the Board, except of course in a 
report to the agencyc6r in testimony after legal proceedings are instituted against a licensee 
of the Board. 

As an expert consultant to the Board, you are expected to safeguard the 
confidentiality of the records delivered to you for review and to safeguard the identity of the 
patients, complainants and chiropractors involved. You will be given materials to review, 
including relevant patient records and investigative materials. You are obligated not to 
divulge any information contained in theses materials to other parties. After your report is 
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written, all materials received should be returned to the Board. The obligation to preserve 
confidentiality also extends to any assistant you may utilize in the preparation of your 
report. 

.d~,
,4':~liJ:, 

j'. '>'l'·""·lt~ 
~~ n' "'!t· 

'i ~ ! ' 
,n\,.r·: q 

:!J:'f
•. ~.dit 

,i<v '•l!lllj
I '' '1. '·4n ~z;rl!ll 

INVESTIGATIONS AND THE DISCIPLJtiJ~~~~iPRod~~~~lill. 
The Board is responsible for investigati~Wt~hd brin~llilg disciplina·~~~U~~ against 

the professional licenses of chiropractors susp~1ct'e~,l>;fPtfolations of th·g' Chiropractic 
Initiative Act of California and the California Code of'Re'gulations. 

q·~h ~tk.itJ,,, 

The Board's hearings are ~g~!dWp,t~~. in acco~a~~~ffi.,,with the Administrative 
Procedure Act (Government Code § ~~ 150:i~~~~~~-). Its ili~~stigations are conducted 1
pursuant to Government Code section~h111B,Wftl!?;~g~ .1),1'91.1'~t. t1i' --~q~,~rylft}}

{rtrrPrn~h . ·{j;f~r) . .{iH 1'. • •• 
The Board, th~,~ugnh~q\11 .execut1ve ~pd mvest1gat1ve staff, 1dentlf1es and takes 

appropriate action ag~)):lst chirb~[~ctors who cqmmit unprofessional conduct, including acts 
or omissions evide1r\'cirig,,neglig~J'lce or inconip,etence, practicing under the influence of 

'J'I}I- ·>. ; I 1'0 \ · '• ~ f 

drugs or alcohol, practicim@ wbjle:rmentally or ~J:lysically impaired affecting competence, 
fraudulently J;ljl,li~g,p,atie~t~!~tl*~~·lt~!iH~D'r?ncl!{ companies, excessively treating patients, 
altering w;cte;ah~'@ifa)~tr. recC\'ri~~hsexua(li'fisconduct, criminal acts and committing ethical 
violations: The disgip!iMe, for p'r.a~ti.tior)ers committing such act or omissions serves to 

{;iiJ-,_ 'i~.;1:1:·!· ~:,nJ,- .. ,.. ·r1. •• 
protectith·e. public from l:!n·s··a.fe and,.urrethlcal practitioners. 

1" '"~{~r~ -~HH\\ .P' 

Th~~~~Lf:P,ose of th~j~:iscipli~ary process is not to punish as in the criminal justice 
system, but tgt~'f;t;~ure that g/U~Iity chiropractic care is provided to the residents of the State 
of California an~I~g;pres~,r;Ye high standards of the practice. 

"'~,,~~:::1n>' 

Standard inv~~tigations in quality of care cases include obtaining all relevant patient 
records, conducting"interviews with witnesses, including the affected patient or patients, 
and obtaining any additional information. In insurance fraud cases, billing records and 
insurance claims are obtained. At times, information is found that goes far beyond the 
original complaint After the documentary and interview evidence is obtained, the case is 
reviewed by a chiropractic Board consultant If the Board consultant recommends an 
evaluation by an expert is necessary, it is then up to the Board's enforcement manager or 
executive office to obtain an expert consultant to ascertain whether a departure from the 
standard of practice occurred. 
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After the investigative process, if it is determined that the subject chiropractor's 
alleged acts or omissions constitute unprofessional conduct, the completed investigative 
report is submitted to the California Attorney General's Office to determine whether 
sufficient evidence exists to file an accusation against the subject chiropractor for 
unprofessional conduct. If it is determined that sufficient evidence exists, an accusation is 
prepared and served upon the subject chiropractor, and he or she is given the opportunity 
to request a hearing to contest the charges. 1j!lll1gil'1 tl\. 

The hearing is held before an Administrative L4~~~.Judge of the Office of 
Administrative Hearings. The hearing may last from one q~ft;1s~~eral months, depending 
upon the complexity of the case and the defense. Bo __ tb ~'i~e_s may1H~11 expertwitnesses to 

~1'1f.:- 't 'Wl 1L 
support their_ views. This ma~es _it incumbent up91i!Jtr·le,,expert cons.~ltR~t to ensure the 
utmost care IS taken when rev1ewmg cases. .d1jl11 , <l!ljllji', 

"'"!" 'i· tl~ill't,,J' 
The trier of fact Oudge) hears evidence ag~Jrl~~l!a~d fqd!t.~,e subject chln~~ractor and 
renders in writing a proposed decision, which is ~~~~~Ifli~tild tb the Board'' members for 
adoption as its decision in the matter. If the Board meW\ber.s adopt the proposed decision, 
it becomes final; if the Board m~~ber,s do not ad'~):1~'llthe proposed decision, the 
administrative record is ordered includi~W~tb~lt,~~!lscript frorll!t:~r g~aring, the exhibits, and 11other documents. The Board members'tnen ae.;~~.e,the case t~emselves based upon the 
administrative record and the disciplinary1gpide!j~:~~H1f~r< §.u\:lj~ct chiropractor may petition 1
for reconsid~ration if d_i~~~tj~"if'd with t~e CI~Ri~ion _o~ pr$iegd to take a writ of mandate to 
the appropnate Sup~f!~r1 B0qg;p~ntestmg tli.~, dec1s1on, ·1

tVi;; 'i1,1;i, \'il
A~m\tt.~_ nH• \Jt. 

STAGES OF EXR.~~.T ~!FYIEW 'IH!irP 
~Jl~~)t~ JtHlhfPllfll~ 1'. AF 

. ~·di·•H~(r·- .. ~41Hi1'·r:j;~p,~r;..,-;rrr~•fll'~fT"rr~~ ..;~ 'i!'l 'i· ,,,,. !, .. , .. , 
1·t:•·~:~ .. f·j"'i.1)l~~trR • ::d\jl. - ~ :.,.dHIWA. Inve_~)ga•Lii\!~; .. , ,~v•ewm:.,, · ,.tW ~,.~~t\.qh, -..zpln~ 

j(.;l~fier the inves~i~Widr,assi~~~8::f8 a case has completed his or her investigation, the 
cas~ i;'f~~i'\')'yVed by a Bo~·~~~yhiropJ!:l'~tic consultant who then makes a recommendation as 
to whether1qrl\1iW>t an evaluat}~m by an expert is warranted. If the Executive Officer agrees 
that an experti~kaluation i~h~ecessary, that is where you come into the process. 

·~tlH~·.,., An.· 
You, the e~~~~rfiBh~ultant at this point, will be contacted by the Board and will be 

asked to review the a~se. Information will be provided to you that should be sufficient for 
you to determine wtYether you will be able to devote the necessary time to the matter and 
prepare an expert report in a timely manner. If you agree to review the case, you will be 
provided with the necessary documents, statements, and other evidence to render your 
opinion. Your review should include an assessment of all relevant aspects of chiropractic 
care with strict attention to evidentiary information provided in the investigation report. If 
you should require any other information or something is not clear, you should contact the 
Board's representative, and every effort will be made to provide you with the information 
necessary. 
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You must remember that at this stage, the review is primarily concerned with 
whether there is a departure from the standard of practice. You are not asked to be an 
advocate for the Board, the chiropractor or the patient. Your evaluation should be 
objective, wellreasoned and impartial because it is the primaryfactor in deciding whether 
the case is submitted for disciplinary action. The Board is not interested in using your 
services to advocate a position, make an example of or penalize a licensee. The Board 
only wants you to provide an objective evaluation so that hEJr!IJ~p determine if public 
protection warrants the filing of disciplinary charges. Your eva)li(ation'\nay also result in the 
issuance of a lessor enforcement action such as a citation,:l!ill:,, 

<i i' ~·'"---' 
l1n.j· ~' 1ilgih 

B. Hearing Testimony ..· <':. ''lll ''lll,lii'l!
~~ 1 \}iH, ~} 4; -t-~• 

Once the case is submitted for disciplinary act.i9.m'l!~.;~~·~-~~accusation i~~~i'l;e p, you may be 
called upon to provide expert testimony, sho,~;J11llt,~.e; c.ase'go to a hearing~.1Jjlll!V1 
The majority of cases are settled before a hearin·gjj1;,)1elrl,jjlllt11 . 

1
~Hpl·l ,.;.1J, ~ -(
'~,ll!·•wi{\J~i~

If a case is set for hearing, the..Deputy Attorney'CB~l)leral assigned to prosecute the 
1case will meet with you, perhaps sev~~~l:times, to revie,JJ yW~r expert opinion. You will be 

asked to educate the attorney in the de~~iisifi~:v9,~r opinion aW~jtq,assist in the presentation 
of that opinion in the clearest and most o(lnCis'eltiJf!.l)lfl~r possil:))b_ You may also be asked 
to assist in reviewing the opinions of the opp,:Cisib~!'e{lperts and in preparing cross-
examination questions fordher,n. \!) ,f!P/ ''''l\itl;'

,.f;f·ih>:,·;I.,, '':-' .-,.• 
.,1~;;•·' ~..q·~f'lf:q. 'H i* 

During the )ji:~~1r.ing, ydJ!l0m be call~1a. as the State's expert witness to testify 
concerning your o'~ini~lilj'ilrd thJjjieasons foryoUq;0pinion. You will be asked questions by 
~he attorney gen.~ral and'l:/:fit,~)ll!H~:~1;n~t!fiP,i~O,P,,r,~gtor or his or h~r attorney if the chiropra~tor 
1s. represe,mrr;~JR~!inRH.nsel:<:mrw total·tuu'EOI!,!P:ken ~or your test~mony at the hean~g van~s 
w1th the.,c0mplexJtyiofithe cas.eli:.The subject chiropractor Will have been provided w1th 
copie~li~f any writte~libpi~.ipns ·~q;~:fwye submitted during the investigative stage of the 
case:h~~~phould alwaY'~!ptpvide tf,~tliful testimony even if it is contrary to the interests of 
the Boara.llji)/pu may also(iq~ asked to evaluate the opinion expressed by respondent's 
expert at hearililg because oftentimes respondents experts fail to prepare a written opinion. 

-~Hrl,:l \:: 1 

't~~;}ff: J;·,j} 


REGULATio'Nll$j;,QT'ION 317 "UNPROFESSIONAL CONDUCT" 
>f1~It 

Specific laws governing unprofessional conduct: 

Section 317 referred to above under "Quality of Care" includes other acts that constitute 
unprofessional conduct. This section reads: 

The Board shall take action against any holder of a license who is guilty of unprofessional 
conduct which has been brought to its attention, or whose license has been procured by 
fraud or misrepresentation or issued by mistake. 
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Unprofessional conduct includes, but is not limited to, the following: 
(a) 	 Gross negligence; 
(b) 	 Repeated negligent acts; 
(c) 	 Incompetence; 
(d) 	 The administration of treatment or the use of diagnostic procedures which are 

clearly excessive as determined by the customary practice and standards of the 
local community of licensees; , r;ftll~o.1 

(e) 	 Any conduct which has endangered or is likely to end<il~ger tll'e health, welfare, or 
safety of the public; Jl!llll!l• 

(f) 	 The administration to oneself, of any controlled'!(s use of anyf'Lb~tM~ce, or the 
. 	 <H 1 '~l{(h

dangerous dr~~ o_r alcoholic beverages to t~~ e~~ent or ~~ll? mann~r as to be 
dangerous or ln]uno_us to_ oneself, ?~to anY,,f!tthen,person or tel~Qff,public, or to the 
extent that the use 1mpa1rs the ability oq~e person to conduct(\(l{!l~ safety to the 
publi~ t~e practic~ auth~riz~d by the liy.~Q;y,y,; 'll . . . ·~'l!:lll!il>i' . 

(g) 	 Conv1ct1on of a cnme wh1ch IS substan'llally;f,~lijlted tqhb,e quallflcabo~M funcbons or 
duties of a chiropractor; '•<;'>:, ~f: 1 .,. ,,.1 

(h) 	 Conviction of any offense, JNhether felony ''<fitHilit!isdemeanor, involving moral 
turpitude, dishonesty, physdl(},iipl,~nce or corruptip'm, The board may inquire into 
the circumstances surrounding\\tl\i~!i~I!!Jlmission o¥!~fie ,ppime in order to fix the 1
degree of discipline or to determihe 'if•s:~P,o1 r;;onviction'~a§ of an offense involving 
moral turpitude, dishonesty, physibFI.I vio.·.~~~~cl~ll'or. .po.r.ri!iption. A plea or verdict of 11 0{t' ~ ' ~ ""~·- 1ttfiHH'
guilty, or a plea .~!;~~~.\?rrRonten~r~ is1pln~med t~·rnm o:~'conviction within the meaning 1
of the board's cliJl'eiplrq~W, provJsJons~,WespectJve· of a subsequent order under the 1 
provisions of,p.~~tion fi.03iA of the Per\pl Code. The board may order a license to 
be suspend~'cilqn;wvoke~;;:tor may decli'ri'e.tp issue a license upon the entering of a 

"1) convictio~ 0~ judg~'l\l~~,t!tmm:cr,irgin,~l..n;~tter. . . 
( The PP,I:l,W,C,MP of rnf'\r~,tha'n''orJ.E?,Jf\li~Ciemeanor or any felony mvolvmg the use, 

c9rjsu'in\:Jti'0ij!)or;pelf-~c((i;joistration"of any dangerous drug or alcoholic beverage, or 
h '' "-.-' ~ ,:i '!'f , , •~!I' • 

Afji,~Y co_mbinatit:l~i~f:.!hose;~,~P,~M~nc~s. . . . 
U) <I'''•J:tie. violation okali!y of tme'' prov1s1ons of law regulating the d1spens1ng or 

'-\PP' \'::'!1 'l;;

adrp,ip,i,stration of n'ii\rpqtics/dangerous drugs, or controlled substance; 
(k) 	 The'•cr:r;nrnission of\l~)lY act involving moral turpitude, dishonesty, or corruption, 

wheth~rltne act is cdrnmitted in the course of the individual's activities as a license 
V'•.',,'' t,< 

holder, or'q~~yrwi,s,~: 
(I) 	 Knowingly m'a,~ifig or signing any certificate or other document relating to the 

practice of ch}ropractic which falsely represents the existence or nonexistence of a 
state of facts; 

(m) 	 Violating or attempting to violate, directly or indirectly, or assisting in or abetting in 
the violation of, or conspiring to violate any provision or term of the Act or the 
regulations adopted by the board thererunder; 

(n) 	 Making or giving any false statement or information in connection with the 
application for issuance of a license; 

(o) 	 Impersonating an applicant or acting as a proxy for an applicant in any examination 
required by the board for the issuance of a license or certificate; 
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(p) 	 The use of advertising relating to chiropractic which violates section 17500 of the 
Business and Professions Code; 

(q) 	 The participation in any act of fraud or misrepresentation; 
(r) 	 Except as may be required by law, the unauthorized disclosure of any information 

about a patient revealed or discovered during the course of examination or 
treatment; 

(s) 	 The employment or use of persons known as cappers or steerers to obtain 
business; /\ll!,. 

(t) 	 The offering, delivering, receiving or accepting of any re~ate, 'refund, commission, 
preference, patronage, dividend, discount or other q~~~~~~ration as compensation 
or inducement for referring patients to any persop({i" 1 <tj1)!~c. 

(u) 	 Participation in information or referral bureaus. W~ich do 'h.~hcomply with section 
1f,'l, \1 '-i,!:p~'·

317.1 	oftheregulations. ..,,;:·,,,,,, '' '':\kit,,. 
(v) 	 Entering into an agreement to waive, abrogate, or rebate the dEkl:llqtjble and/or co

payment amounts of any insurance p,ql(qY,:):lY forgi¥ing any or all''Cifll~nY' patient's 
obligation for payment thereunder, wllen''u~~R. as 11\0I§,dvertising an9?or marketing 
procedure, unless the insurer is notified iHH}Yritlhg of' the fact of'such waiver, 
abrogation, rebate, or forgiveness in each su~t\i~'~9,tance. (Subdivision contains 

~l~. 	 'l·lfl~
actual waiver language) ;:lj;;h . ''t!lh, 

(w) 	 Not referring a patient to a phy~)eJ~tl!i'il(ld surgeo~'~{llqftji.er licensed health care 
provider who can provide the ap~ropri~tEl'(I)J?nageme~;t,bf a patient's physical or 
mental condition, disease or inju'ry, wit~jwi· hi.$}p~11h!=fr''scope of practice, if in the 
course of a diagnpstic evaluatior\;1 a,.<)chiroprabtdr; detects an abnormality that 
indicates that t~~~~'a'tlg~~ihas a physit~!or mentalb~ndition, disease, or injury that is 
not subject tf?1Mppropri~t~)manageme'i:!t by chiropractic methods and techniques. 
This subse'cfioqJi~ball no~',apply where illi,~ipatient states that he or she is already 
und~r the car~ 6f;~;~fr~,&!b!rj~•P;,,?~~!~i~-~~pkd surgeon or other licensed health care 1
pro~~~~~ffl{PWi!t,~ provJ,~~~~R tfie~p~f:9~fi1ate management for ~hat phystcal or mental 
cR~Clttton;·dts,~,~~-\;· or 11QJW,'i'1, wtthtn_hts_ or her scope of pr~ctlce_. . . 

(x) )'(he offer, adve(t'rs~menfi-\Oflt~Ub,stttutton of a sptnal mantpulatton for vaccmatton. 
,.1· lij\ "'{Hq,, \·~.;t;rc:!, 

(fg~l<Ijlh~ :·~, \~·U1Hr ''Jjlt:;·
1 \:·:,!.~ ·1'
J.~t..·:!i~. 

TYPES dltiEVALUAlfiON 
'1.(·\-'.>. (,/

"~Ir; h~. {;Y 

Because there at~::lll,EIPY possible violations of the laws governing the practice of 
chiropractic, evaluatjp'lt's of cases vary with the subject matter of the possible 
unprofessional condUct. Listed are the major kinds of evaluations you may be asked to 
prepare. 

1. Quality of Care. 

These cases involve the quality of care rendered to a patient or patients. The 
general question asked in this context is whether the subject chiropractor's treatment ofthe 
patient constituted an extreme departure from the standard of practice (gross negligence), 
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repeated departure from the standard of care (repeated acts of negligence), or exhibited a 
lack of knowledge or ability in carrying out professional obligations (incompetence). Often, 
it is difficult to distinguish which of these definitions fits the treatment rendered and often, 
the conduct described exhibits both incompetence and negligence or gross negligence for 
a given patient's treatment. ·Note: ·One "simple" departure from the standard ofpractice 
(negligence) is not considered unprofessional conduct. Your evaluation should state 
whether in your opinion it is simple negligence versus repeated acts of negligence. 

. 	 dllih~,. . . . 
Generally speakmg, a departure from the standard 9,{f,p1ractlce of ch1ropract1c 1s 

conduct which falls below that which a reasonable chiropr<:'lft:f~[!~in the specialty for which 
the subject chiropractor holds himself or herself out as. ~Bie ~o ~erform) would practice 1 1 
under the circumstances. 	 'l. .'lj\ 1!ll!t.. l1

ti' •• , ~, ij \II . . . . 1ilj '''"•It, . . •! ,J!J, . . . 
. A lack of knowle_dge or ~b11ity 1n carrym~ Sl~trprofess1o~al obliga ~~~;~~~~s _exhibited by 

evidence that the practitioner e1ther lacked tra(illll~~~!n the par1cular area ln!"'lhj~~·he or she 
1

exhibited unprofessional conduct or that he dr stietW~s un~*[§,~O understani!the standard 
of practice and perform according to its mandates:<lil!!i:;jll'' '' ' 

·\,nri'· 
{' 1 '~~! 

Of course, the distinctions are1(qften difficult to m~kEl\ibut that is why you are called 
upon as an expert. With your knb~l~~.ge,,pf the sta'Hd~{qp11;of practice within the 
chiropractic community, especially in yot'ir are~lpX;el<pertise, w~)a1re asking you to render a 
Professional opinion base.d. upon your ed~catio.iii,T~i-15w,~~e .. ~ellexperience, and training. ....d 

.... 'f . .,",.' . '!" "."'\; Ill ..,,.' ' J 

111i!llHh. 'hdjl~ \~!I 
2. Sexual Misco.nd,.ifet!•l<li\lllh!.. ~t ~· 

(1k '-dlj·l--~t, ', v~if)')~J·, 	 l· 
.-4 i''~lh" ,_ 1·'- :· -n 

In this_ area·, 'Y!\!HI!~re a~~ed !o as~essljl~ased upon the_ standar_ds of pra?tice, 
whether a chJropractor's,lsexuq'lfq:rlatJo~ship or!sexual conduct w1th a pat1ent constitutes 
unprofessionaJr-:c,-,·:o.J.l~d. uct. {t~Hjr,t.J~:··· ~~UUUULHf!1 t:lJ\rHJJJ 

.;f'!l1 n:n·1,n1.,, ><: r'r:\ ~.·~! 
,.1,·1,·il.J.t;,lq;l '''~'>'l 	 'l~cl- l· ·~1,,~.>~ ~~""Pj·,.· ·' ., ,,,,, P 


flgF~ '1lH1{L,. '{HJfr

Ab~'evaluating tlil'~.~.cases~j\~o!-1 ~re not asked to evaluate the CREDIBILITY of the 

cornpla:inil")g witness or1'*Wether ti1M\la'lleged misconduct actually occurred. This will be 
determi~}~~~~~ the hearin£Niiflone isl1held. For purposes of your review, you are to assume 
that the co'MWiainant's acc'tiunt of the sexual conduct is true. 

(ttH~t;i HU 
~H.i.·l 1 Jltr.{.d,., 'jl} 

3. 	 Excessiv'Eiiil]~!'latment Violations. 
(; 1! ~~;. L :_I.> '. [

''' .~: 1P 
California c.9C:J~ of Regulations Section 317 states that the "administration of 

treatment or the use of diagnostic procedures which are clearly excessive as determined 
by the customary practice and standards of the local community of licensees ... " The "local 
community" is the State of California. In this type of case, you are asked to state the 
standard of the community of licensees concerning the number of chiropractic visits 
necessary to treat a certain condition and the kind and extent of diagnostic procedures 
necessary to diagnose the condition. For example ..........................This may also 
constitute gross negligence or repeated acts of negligence. Note: the insurance industry 
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does NOT set the standard of care, therefore whether or not an insurance company 
considered treatment to be excessive is irrelevant. 

4. 	 General Unprofessional Conduct. 

Section 317 states that a chiropractor may be disciplined for unprofessional 
conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct. Any 
unprofessional conduct which is not set forth as such in the CT:l[P.J?ractic Initiative Act, 
governing regulations, or other statutes covering the practir,~lli1~ ref~rred to as "general 
unprofessional con~uct." Genera~ unp~ofessio_nal con9M~t!Ufr1tf!e_cts conduct w~ich 
demonstrates an unfitness to pract1ce chiropractic that 9we.s nOt!jjl\jJnto other categones. 

In a case entailing ethical violations, you are11asl<~d to ~dt ~0~h the standard of 
conduct for a chiropractor in the circumstances d,!'j~tVib.~d·, and per~~RS the underlying 
ethical code, and then you are asked to describf1;1n' what manner the ~3~J\sct chiropractor 
violated that standard. ,;t1[ttj!··".· . 1h, 1ll!h.!t~.)I!'

" 	 '· ..... '•!· 'II''*iilt1:·r.1, ,!lJJl~> 1,. ' 
~.! "jfl {.. 0· '"~, tfi 

'• 1t h.1··t 'Ji''.l. •i•f'
'I;~~~ q;

\"t;H
"' 	 t•·tll·'{(~1\t•.,, 	 t~ 

s~tlition 1·11. . '! 
1

<!
1lllll'!' ,,,.•;;-o 11Hfl( 	 .31"\ -\~• 	 ~ .... !"'l o·, t I ·,"'1' ~ t ·i 1" 1'• '·r· .:.:-i~ ·h1l1 -..._ . "lJi "-iql.d,fflJ~ ~ ~ 

..THE OPI~iiOJ\t'IT~iE!Il:F 

~f!l.~~~Hi,'l'fl!nojl'!·

f !• ''•lil'1~\ ,,,.·.~ 	 ,,.,
.,(rli { 'I\ h ~ ' 

..111}' '-(l./i'L {_~· 
There are $l~~~l,e Expe~~~pinions app~nded to this booklet at Section V. Please 

refer to those wheh .;i/~i~W~~~you~@~i.~ion, b~t ~em1~!flber that t~ey ~re guidelines only, and 
that your case a.~~ the co~tr~t.S<Qfi.~':2Hfi ~p,;gtql'lwlll necessanly differ.11_.,rl!!li!lfi!ill!l]'!l~< ljlli!lll, "l!i!J!lh•'. 
A. 	Conte,n'fS. 

1 ljc!i!t!" .. '!!l~ijt>j.rti1·- ~~~ H'if, .• 1·i -!h.
tljl1 ·•II'" · .. ,., "''" ~Jttf"·h· . ·hl\tn~ ·,rn:lw . 


,1· "'YioJllr expert oplnJon.ji(S.·h·. ould 1 
0.·onta1n:


'IIJI!!! '\lll 11"
"1111~> ' !Jill1. 	 Anl, <:~c~urate list.l.r:19 of the records and other documents sent to you to be1
revi~~i!(~, Additi/:lnally, all of the documents provided for your review will be 
stampec1(\Nit.~.~~~··sequential number ("Bates Stamped.) For example, if you 
receive a''J'i~~~page investigation report and 50 pages of patient records, each 
one will cofltain a page number stamped at the bottom of the page starting from 
1 to 55. You should refer to these numbers whenever you reference a 
document in your evaluation. This will assist the DAG who will later review your 
report. It will also ensure that your testimony before an administrative law judge 
will be organized and time-efficient. 

2. 	 The substance of the opinion, which should consist of the following for each 
patient, if there is more than one patient: 
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a. 	 Do a summary of the patient's case, including relevant patient history 
and presenting complaint. Describe the subject chiropractor's 
treatment, and any subsequent treatment. Summarize the facts of 
the treatment and the findings. 

b. 	 State the standard of practice for the treatment of such a patient. 
R~member to stat~ the standard of prac_%~htpr the community of 
chiropractors, not JUst the way 1n wh1chll¥idu pe1rsonally would treat 
such a patient. The standard reflects ~~~~a. reasonable chiropractor 
would do under the circumstances .. 1•l11l1' t!ll!lll!

'•!I '(t! I! 
.f. II 	 d .b d . t· Ah,f' t th t ,JI~. d f t. dc. Spec11ca y escn e any evla,!pltlsi:[pm e s a,.,~ar, o prac 1ce an 

explain why. Each finding of,,?ideviation from the Mt~»;Gt,ard should be 

f~~~~:~ally described. F,~ri!l~~h;,nple~\)i\'.~ur report ~:~~»~~~,t>state as 
. 	 l.{,ti}l;~, fiiJpl•±;l,~) ~~~ 

\v>,~1 1 ;· 

Subject chiropr~ctor deviated fr6Hl)l~IJ~ standard of practice in three 
.... ~,-	 -~l\ff,,f IIareas as o ows.ugn.h . {d!ijj··

'~W-'11f~"r>.. "~ ir!lUi t~!td 1 Itr• i! \t ~15 
* (Insert example) \'\ ''''ill!lj1t;,,,. . '{l•ll1·

\-·~- ~~ 'H>hz~~ I J 
\;{ 	 ~.t·'r<dk~'~ . 'T 	 'l"'''·!n'l• . ,,

* (ln.. s·.ert···e,xample) {:, ..'lti~>' '•< tiltjl·.. fl!r;l''
~:-f~PH\.71. '.· .. 'U.~f.Hj) .-}fit'

~:f1H-idftl-1;t.lr, \ji-' tt' 
~r!(liisert'e~~mple) •!l 


111.: u~-- \kl 1.:. 'H:

.~V"·~~ctt~t_ ~~11: 'P.. ,.. 

State yo\l[\~m!nio~!~~~~?whether tn~l'6verall care of this patient constitutes no 
depart~~~~"~n .orditJg;~)'~~p:?.,!J;Nfrmffi?:!~Xtreme departure, ~ lack of kn.owledg.e or 
abi]jt~il!~l!!t~8!iW:f.e pres,\mt?mg, e)/cesslVe treatment, excess1ve use of diagnostic or 
!r~a~ment faciJifi~rr ,, sexli~}[!lf,lisc~nduct, and so on, or any combination. State the 1

4liHa...s. IS for your o~:lni.Qn. . ''Ullit·1r;i'~P !'Pll~- ,~~·~:... 'J~ \!r. B,;1 
jt h 	 1' ''l{'l 'H'.'.'..-o~l)j )T

B. Viola i\i>.~llys. Mitigati~«· ,,, 
''ll']''' f!F1 

I ' l[IJ;..t. I 1· · · 	 k d t . th t t t d dn'¥.f:fl,)ng yo,wr,•opm1on, you are as e o summanze e rea men ren ere 
and the fin\!J,i~gs,,0,fithe subject chiropractor. In preparing your summary, you may 
have identifl~~;:certain factors that could have hampered accurate treatment. 
Please remem'ber that it is your obligation to state the standard of practice and the 
departure therefrom. 

Mitigation is defined as an abatement or diminution of penalty or punishment 
imposed by law. Although there are instances where mitigating circumstances are 
relevant to the imposition of any penalty, those factors will be considered by the trier 
of fact. Therefore, you are asked to refrain from commenting whether the subject 
chiropractor should or should not be punished because of certain mitigating or 
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aggravating factors. The actual discipline to be imposed on the chiropractor is the 
province of the trier of fact, and you are not expected to prescribe or recommend 
any discipline in the case. 

c. Injury Is Not Essential. 

The primary focus in an expert review is whether there has been a departure 
from the standard of practice of dentistry, not whether the ,!R~t)£mt has been injured. 1
Although the potential for inj~ry ~ecause of the violati~mbfthe'standar~ ~f pr~ctice 
may be rE?Ievant to a determ1nat1on of the degree oJ,pf;1.~arture, actualmjury 1s not 
required to establish a violation of the Act. Als~jlJ6st'·6'~ffff·use there is no injury 
does not mean there was no departure from tpe sf~mdard'1o~!P,ractice. 

jllii!!h,,, I, ··IM\ 
D. 	 Evaluation and Credibility. ,_(:ljll '•lll!·1i!h1

, 
IT' " lj' 'I .I',jli·l•}(!l, )t. II! !IJ!I 

In many cases, th~ significant facts4~[_!\;~ot ~~ljJil,,disp~te: _Ho)¥e'ver in some 
cases, (such as sexual misconduct or allegatiQ.tH9fiassault) s1gn1f1cant facts may be 
dis~uted. For example,_ the p~~ient may state fli~RI~t?methin~ happened, while the 
subject may deny that 1t occurf~q ,.,1n those case~:~;jjy,?,ur opm1on may depend on 1 1

"I•·••'·•·· 	 ''"'I'whose s a emen t t t you reIy. -~t(•l~£llHHrnr,,. '\~1MHr:f~1 


~fr ~-~ar:t! ·~,, }sv

'I.H ~.ti.jr 1 l;,h):.- ;;i·' 

E. 	 Assess the Standard of Practice as\~f t~ffilifirt'!frrt~fi;~pe Violation. 
"~~-r-TP>·. 'i;,,<v ~t~)

The standaPd"ofil~P~rctice of chl~opractic isl\::onstantly evolving, and so it is 
particularly jn]P,i9,rtant t6\jB~ cognizant\~f the time that the violation occurred and 
assess the1'cas~j~~~~t~rm~!,~0!_~~-e standar~;pf practice AT THAT TIME. 11 1'~•jt"t• ~f 1 &i•··!f1 .n!'rc.,., .f.· 

'l .\'f-"!1~' •-< <lj'<;i~'l')i1J'c·p--c~'"-f,' 

. li~\~i~R;~~..pot ~~;~n~, ~?weve'(ilt!]lat if you were not in practice at the time of the 
~1Siat1on, YCJU;j~l\\'i,,dlsq[J!~ 1,1~1,~d ~s an expert consultant. If you ~re aw~r~ of the 1

,r~tandards at thEl(~l,lj{)e thel~ii(RI5t!on occurred through your education, tram1ng and 
{;I·•!~~P,,erience, you rri~y,rende1~t~'ri opinion on the case. 

'tHtn._ \ltlii ,fl' 
'{t~-i·!t~ \~·~.'-1 

F. Objectivityl.h1_ !._•_i_j'!'
'{w~~t·· it. 
ln,

1

Wg~qrrni~~your review, you should maintain objectivity, and view the 
assigned ca~~l)!Jithout regard to any other legal activity that may surround it. In 
specific, you.~f\ould ignore the existence, non-existence or magnitude of any civil 
judgements or settlements involving the case. Since you may not be reviewing the 
same documents that were used to support or refute a civil case, no attention 
should be paid to any past adjudicatory history. The expert reviewer should focus 
on the patient records and other case records, not on the reports, depositions or 
other testimony of other expert witnesses. 
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Section IV 

COMPENSATION 

The Board staff will provide you with a form entitled "Expert Chiropractic Consultant's 
Statement of Services" and a form entitled "Payee Data Record" for use in billing for 
services which you render to the Board as an expert consulta7Ullliho~. will be asked to fill 
out the Statement of Services form COMPLETELY for each qtlse that you review and you 
may be required to fill out more than one Statement of Serv·i¢MMJto~m during the course of a 
case. Failure to fill out the form completely will delay you~fomp~Q~l;!tion. The Payee Data 
Record is only required to be completed annually. llllh, ~. lt!IIJ!h 

,~t· ."•t,. . ~~~~~ 
1 

A. Initial Evaluation. ~.'.'l.·l/ .. . " <Q lh!1 . ,
,r>li~lhlt:l . '1),, Ill 'l!illr' 

You will be compensated at the ratEJlqf/.~,I~:lr~~f.lgur for your Jvaluation and 
expert report. Please record the hours worketd,lWtthe case for each DAY for your 
eventual billing. '\I<.• ,. '•!lljl•t.•,

I" ·'!'• lt!j'jl. IHhhi!li•t>. ' hh· ' ,.
The Board keeps 1ts accol!J,n'ts;t)y1'!r,1tscal Year, tf.iafll;>i:July 1 through June 30. 

. . l.\. "1 <1 !I '!Ill 'liP
Please do not submit bills for ~9 Fisc~l ~Ma~s on<'one form. Instead, use a 
separate form for ~~,?h Fiscal Yearlh. AI''' l,U!j!ll!lf1' 

<! 1rlhliH.!HHrl "t!ft1.t 6~~.~ 
B. Consultation w!tJ1i:loepi.lfY:!~tJ:orney Ge~eral. 

This1;~~,~~~~s any;ggnsultation, i·~~~~fson or by telephone, before the case is 
filed, 9~f)Q,~.the p~'~:~.rr~cY:!Sfi~Dif'lftRfi 9pr'br in preparation for hearing. You will be 1
COJTIRe1m>~t€lP'at the 'ra~El.of $1 OO'pewliour.ffd····· ~~.t:;.:n,t•t 'i't~;~,,}' ~~<,i::_,_~-li:·, '-'l:,·~,,
.AP ~t~ -~-;~-::;! ~-{~:rh~


~•' -~ ' ,I, l~' .,'Jf~h e'
C. ~esbm.ony at Hea mg·. •, r1·t·Fv·(s n~~rnnll '4,1n1.h t-..1-.-1
~~giHtt \H)n J/.

'<Ulhifou will be cb'l\npensated at the rate of $75 per hour for testimony, with the 
maxirWciin,fee allowMIDile for a full day of testimony being $1200. 


~~Hilt,, iii' 

~·:a,, {li+ 

D. Miscellaneo~~i~.~p~rt~es. 
'~;i.; :~' 

'j ~ J) 

Expeniies incurred in fulfilling the various requests may be itemized on a 
separate sheet of paper. Mileage and parking can be charged in connection with 
testimony at hearings. All expenses incurred in this category must be accompanied 
by a receipt, excluding mileage. In the event your testimony requires an overnight 
stay, the Board will make the appropriate arrangements for you. 
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Section V 

SAMPLE EXPERT OPINION 

The sample expert opinion appended hereto are examples of the product the Board 
expects from your expert review. It is provided for purposes of r~?~e,rence as to form and 
expression only, and in no way reflects the decisions or opiniogg'ol1tl;le Board with 
reference to any of the fact situations cited. You may, in fa.(';~.l~~gree or disagree with, or 
have no opinions about the opinion in substance. . ,nlll'' 11~t!!!h 

ltl! 'il!!lh 
'1· ,, ,, .'II. 

t(1_.t. '{. '·titliTERMS TO BE AVOIDED IN REPORTS i1):Hlcli'. • ·u~j)!.
~f·.· ~- t.t,,1;~, 

t• r' ~"''1 'I 

Exacerbation: Certain situations or conditio~~~!ffi~y exaq\"rbate a chi;~~~~Ft.o,~;s actions 
with respect to a case. For example, beihgl\it)!f,briateqjlWhile seeing ~.!lWatient may 
exacerbate an underlying lack of knowledge or aBUi\o/1. l~;i'S'Jl;i~propriate to<Clescribe such 
exacerbating conditions. ·... . ''l\ijll!l:;. 

1'•,,t ~,._ "' "' I•!! 
Guilty or Innocence: The expert re~~W$ri§. role is to dU~~rt;~ine, whether, and in what 
manner, a chiropractor's .actions d~part:(,~~b'r./:ll~~\1r,!?~and~rd o~~~f~ct~ce, or demonstrate a 
lack of knowledge or ab1l1ty. The tner of'fl:lct Wll[!\l~terp:une g;l!lllt or mnocence. 

~{\ ,,dt' ,,~Hl:llJHml! · 
..-·~ilHtr h~ ,4)) ':l'i~P 

Judgmental or subje;ctiv.ell:c,omments: 'l.Jt<Void terms" such as "this guy is clearly 
incompetent" or "nq~~he in'''fii.gl(right mind Wf{!uld do...~. Your report should objectively 
establish what belili~for was ~~pected and'\lhow the chiropractor failed to meet the 

'.,_ljiHt; I ~.H 't',\~~~
expectation. '1lijj'l:1, !lt'fl , . !V 

, .·· l\ill!!l(''tlJnl!uunn~n·,ra'~t-
~a!~ra~ri,~e~hM1giP.n~mi?e ·~s:jj~h!erm WHldf1 a~p.lies ~o civil law (!.e., suits between 
mdlvldJJ<;{Is). The B'@.ar.~, funct~Q;Iill> under admm1strat1ve law, and 1ts cases deal w1th 
unpr,dt~:$,sional conducR!Hklso, el<~~ft:iPeviewers should not let any information regarding 
malpra~H~~;1ilings, settle~~bts or i;Pdgements affect their review of a case. The standards 
of evidenc-el~f;l,~, proof for o\Y,il cases are different than for administrative cases. 

'{ln:::··>.-,. .kt 
Mitigation: Se~::'l?~ii!,Gerq~Hon, above. While certain facts or conditions may mitigate a 
situation to some ~~'9r!'l·~;'the expert reviewer should document but not draw conclusions 

• • ~ ~ ' ~ ! )' J 
from such lnformab~p! 

'• 

Penalties: It is not the role of the expert reviewer to propose a penalty. This will be 
determined at hearing, based on detailed guidelines adopted by the Board and utilized by 
Administrative Law Judges. 

Personalized comments: Avoid characterizing the actions ofthe chiropractor in personal 
terms: "She was rude and unprofessional to the patient." Instead, describe what the 
expected standard was, and how the dentist deviated from the standard. 
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Section VI 

SERVING AS AN EXPERT WITNESS 
~~-

A. EXPERT WITNESS ·j·jllllll!,,
r1i '' 

t.f t d · · t t· ·n·:l!lhk,,. · t h. tb e t mmts ra tVE!!. eat1$g agams 1roprac or.You have een ask d t o es 1 y a an a a c 
Yo_u _will be an expert witness. What this ~-eans is,,th~~:bec~'tl~~~~Hf your background, 
trammg and expenence you can express opm1ons a.n~u;nake evaluat1,~0~ that a layperson 
could not make. . ."r;11'' .,, ·lh)!!... ' 

,f"l' '<i lll.rrql!1, '<, ' !hh:nr'· 
Prior to the hearing date, you will bet1colii~1iiR!ed b~lf?e Deputy AttG,'fir;rey General 

(DAG) assigned to represent the Board and to pre~~f;\t,gJ;~;f,lc~~·e at the hear.lfig. The DAG 
may arrange to meet with you to review the casMliY:\i~r written expert opinion, your 
qualifications to serve as an expert, :and what you can''EiXRect at the hearing. The DAG 
also may ask you to review expert opi~\b:~!Hpr.ovided by th~~l:l~pol')pent chiropractor or his 
or her attor~ey in the discovery phase clf\~hei·q*;y;lhrfPiscovefVjj~lwhen each side provides 
the other w1th all documents and other eXhiblts;lltJY-?!Il;!JSe, a.s well as the names of any 
witnesses it intends to c~!j,?, 'ihi ,,i)!P'' '''>l;iltii!!W1

' 

rltJWiiHHq~h '{W' t;~
I~ the case i~ ~;~tsuaii~~<Mf!1plex or in1i,~!ves v?luminous records, you may have to 1 

meet With the DA(;3 'm,%\ffh~han ~w,ce pnor to th~~n~,anng. 
\H;n:t; 1<nkn-!1;tt . J}V

B. THE HEA~!~P. ~{tl:..il·1rJ~H,JltH~11H$l!PumrJF·' 
1:)!/;f,,J:!rlt)\l'. .. \~~('-IL ~htlrl•]JI

(~·'-~:~~-hh~~n~t- 0~'·: _ "dfH~r~ ·~~. 
Tr~e'hearing' ;1i.fi(}lifded i'2i1\r,opractor who is charged by the Board, is known as an 

Ad~wl~fll~tive Hearing;l~~~- is cd~~~;c-~~d u~der the Admi~istrativ~ Proce~ure.Act (APA). 
While aJ:Jtlf:1RA heanng f\~~~ som,~hhmgs m common w1th a cnmmal tnal, 1t also has 
numerous'a)ff!ilrences. In 'm,~neral, APA hearings are less formal than trials. The hearing 
will be cond~Bi~,~,by an A~~inistrative Law Judge (ALJ) who works for an independent 
stat~ age~cy, ndt!li~Lth~, ~)!iard. No jury is used in APA hearings. The ~ttorney~ (or the 1
subject c~Jropra~tor(lfi,~,¢·or she repre_sen:s him or herself) can ask questions ofw1tn~sses 
for both s1des (dtrec~wmd cross exammatton). The ALJ also may choose to ask a w1tness 
questions to clarify specific points. 

As with a trial, the burden of proving the case rests with the Board, which brings the 
accusation against the subject chiropractor on behalf of the Board's Executive Officer who 
is the Complainant in these cases. In an APA hearing, the standard ofproofthatthe Board 
must meet is "clear and convincing evidence to a reasonable certainty". 

As with criminal trials, the Board presents its charges against the subject 
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chiropractor first. The chiropractor or attorney can cross-examine each witness. Then the 
chiropractor presents his or her defense, and the Board (DAG) has the opportunity to 
cross-examine. In most cases, each side will give opening and closing statements, 
describing what they intend to prove, and summarizing what they have attempted to prove. 

3. 	YOUR TESTIMONY 

Before you can give evidence, you must establish your, ~R~,ertise at the hearing. 1
This is done by the DAG asking you questions about your qu,a[ificati~'ns. This process is 
known as voir dire. You may be asked about the following,!f!l~l~b>&iut other matters relating 
to your qualifications: <1f.1l' '1l,(li!l!•"l ~ [ll'1'· \\ \l!h
1. 	 Your license status and history. ,,)Jlbl;,,,t,. 1 •l!Uht~ 
2. 	 Your education, dental education and tra.in.1hg. '11[llfl1,3 	 Y . ,.,t/ ' ~~(t{r~, ~ 

4: 	 A~~rp~!~~~~~~~d certification or boar8';~~~~~~i/ity Y,~Uilnrve achieve~:!IJ!i'11 

5. 	 The extent of your experience as it relate's'<~~~,tpe typ'es of chiropractic care or 
treatment at issue in thi_~ c~s<r,,,, . :q!!llh, . 

6. 	 Your professional afflliatlonS,:H!Q?.embershlps, ~~aff, appointments and other 
. t' ''!'\!Ill!"!'' 

1
\jlijhassoc1a 1ons. 	 1 .1.•,,, l<lil'r.·.·. ih!l·l.!''!'''' 

bl. t· 	 , , •.. r '!" 'llj ,7. 	 Your pu 1ca 1ons. lh ·•. lliJilll>·,. 1Y 
8. 	 Any other information that could smed lig,~trOlr,!Jyf:?yr FJ,I;l~lifications to be considered 

rt 	 'l' -;" '•d ..-n.1 
an expe 	 . ,di[il[~nft ·l~l1~rv *{t w~1

9. 	 You probably ,\'Y)W'oeH~~~~ed whether;jYou know<f6r have any kind of business or 
professional reli?,1t?:p~hip wi\~i~he subject qqiropractor. 

-t1 	 '{':~;n, ·~~~~ \.,-~,....,.p 

During direct a~~!~~p~:;sA~~:mi,p!'l~ion, yo,~!~'~obably will be asked questions about the 
documents and;o,ther "exlillb'ifs~ yo'd'Nb'V:I&wetf7as you prepared your expert opinion report. 

~r··'iHHt,•F"·.-:'> i•':,,·.. ,., -~~.c~-~· 

You shoH)i:lb'e prep~r,ed. to idertti~y any publications or resources you referred to as part of 
your r~Y:tew. You alsW!t!\~y be \il~~ed J9 describe the kinds and extent of experience you 
hav?'inli?err.orming the ZC!Iiir~practi\M!8r5cedures or treatments involved in the case. 

"~HPh \\~W~ tl"'
"<.i.\!~.lh 1J,_d.\ (''· i·'"~ ; jl

It is eJQ:t~mely impo~~rt that you be able to describe what is the standard ofpractice 
in the chiropl~qt(~,pommu~Jty for the type of procedure involved in the case. The term 
"standard of prabtis~i',pr l!fa'ndard of care" is set by the community of licensed chiropractors 
based upon their trair)\f,ili'; education and experience. This standard may change over time 
with new advancem~nts in chiropractic. It will be necessary for you, as an expert witness, 
to articulate what the current acceptable standard is in chiropractic for various diagnosis 
and treatment procedures. Focus on what the standard is. Also, use lay terms whenever 
possible, and explain unavoidable technical terms and acronyms. 

Focus on how the treatment in a particular case departed from the standard of 
practice. This can include omissions as well as commissions. You also may need to 
address a charge of incompetence based on use of outmoded procedures. In some 
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instances, you may be faced with a lack or paucity of patient records upon which to assess 
the quality of the case the patient received. Your testimony may consist of pointing out that 
based on the patient chart, it is not possible to determine what tests, if any were ordered, 
what instructions were given the patient, what in-office procedures were done, etc. You 
could be asked to explain the standard of practice as it relates to documenting such 
information in the patient record. 
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Section I 

INTRODUCTION 

The California Board of Chiropractic Examiners ("Board") is an administrative 
agency created by the Chiropractic Initiative Act of 1922. The mission of the Board is to 
protect California consumers by licensing only those chiropractors that demonstrate 
competency and to take appropriate action whenever licensees fail to maintain the 
standard of practice. The Board is responsible for investigations of and discipline of 
chiropractors for unprofessional conduct. The primary purpose is to protect the public 
from incompetent, negligent, dishonest or impaired chiropractors. Your role as an 
expert consultant is extremely important, first in identifying whether adeviation from the 
standard of practice of chiropractic or unprofessional conduct has occurred and 
secondly in serving as an expert witness at any hearing that may result frornyQur expert 
assessment. · · 

The purpose of this booklet i~ to introduce you to the administrative disciplinary 
process against chiropractors and to define for you the expectations of the Board with 
respect to the expert review you have been asked to provide, your responsibilities, your 
legal protection, and your compensation for your review and,. where necessary, your 
testimony. 

As an expert cons~lfanf, ·which is the first stage of this process for yourself and 
perhaps the only stage, you will be provided with the complaint, patient records and 
certain other information, including any interyiews with patients, subsequent treating 
chiropractors or other licensed health care providers, other witnesses, and any 
statements of the chiropraqtor who is the sybject of the investigation. You will NOT be 
provided a copy of any preliminary expert consultant reviews in order to avoid the 
appearance of tainting your evaluation. You will be asked on the basis of your review of 
the dopumentation provided, to rE:Jnder your professional assessment of the care 
rendered Wthe subject chiropractor to the patient or patients involved. 

You are not asked, nor should you try, to determine what discipline should be 
imposed upon the subject chiropractor. Your opinion must be based solely upon the 
information provided toyou by the Board; however, whenever possible you should refer 
to chiropractic text9 and other authoritative reference materials that help define 
accepted standards. The opinion should be based upon your knowledge of the 
standard of practice, based upon your education, training and experience and not upon 
the manner in which you personally practice chiropractic care. 

If you have had prior knowledge of the subject chiropractor or if you feel you 
cannot be objective in your assessment for any other reason, please immediately 
contact the Board representative who sent you the materials. Also, if you are in need of 
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any additional documents or the records given to you appear incomplete, please contact 
the Board representative who will attempt to resolve the issue. 

In some cases, you will be required to testify in person as to your opinions in 
administrative hearings heiGI bef0re an administrative law judge and be subject to cross
examination by respondent in regarding your opinions. In these instances, you will be 
considered an expert witness and will be required to make time to meet with the Deputy 
Attorney General (DAG) assigned to prosecute the matter in advance of the hearing in 
order to prepare for the hearing. · 

The California Board of Chiropractic Examiners ·very much appreciates your 
cooperation in lending your expertise and experience to accomplish this important work. 
The Board recognizes you play a vital role and your objE:lctive performance will reflect 
well on the Board and the profession. · 

Office of the California Board of Chiropractic Ex~uniners 

INSERT ADDRESS AND TEtf;PHONE AND FAX, NUMBERS 
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Section II 

GUIDELINES FOR EXPERT REVIEWERS 

TEN MOST ASKED QUESTIONS 

1. Will I have to testify? 

Possibly. If the case is submitted for disciplinary action, and a stipulated 
agreement is not reached, you will be called upon to provide expert testimony. 
However, the majority of cases are settled before a hearing is held. 

2. How much will I be paid? 
. . . 

The expert is paid $75 per hour for rec.ord review and a maximum of $1200 per 
day for testimony at an administrative hearing: You will also be compensated for other 
expenses you may incur, (i.e., parking, postage or trayel; if applicable) ih accordance 
with state law. · ·· 

3. How soon will I be paid? 

Generally speaking you should (!3c~l\le·paym13nt for your services within 4 to 6 
weeks. Incomplete forms will delay payment so t>eks~o~re to provide your taxpayer 
identification number and signature. It is also important to complete the Payee Data 
Record form (which is requirEic! by the IRS) a,nd return itwith the statement. 

.- - ·--._ -,_- \_ .. 

4. Can I be sued for expressing my opinion? 

Yes. However, Civil Code section 43.S.prmrides immunity from civil liability for expert 
consultants; · ·· 

. . 

CivU Code Section 43.8 states, in pertinent part: 

".... there shall be no monetary liability on the part of, and no cause of action for 
damages shall arise against, any person on account of the communication of 
information in the possession of such person to any hospital, hospital medical 
staff, ... professional licensing board or division, committee or panel of such 
licensing board; the Senior Assistant Attorney General of the Health Quality 
Enforcement.Section appointed under section 12529 of the Government Code, 
peer review committee, ... when such communication is intended to aid in the 
evaluations of the qualifications, fitness, character . . . of a practitioner of the 
healing arts .... " 

This statutory provision provides for immunity from civil liability for expert consultants 
and expert witnesses acting within the scope of their duties in evaluating and testifying 
in cases before the Board. Should any problems arise in this area or if you are ever 
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seJVed with a lawsuit related to your participation in this process, you should 
immediately contact the Board staff. 

5. Can I do some research? 

Yes, you may consult chiropractic texts and other authoritative reference 
materials which help define accepted standards. (also see Section VII Established 
Chiropractic Guidelines) 

However, it is important that you do not attempt to conduct your own 
investigation of the facts in the case. 

6. How soon do I need to complete the review and provide an opinion? 

Generally, you are allowed 30 days. Ho\NI3ver, this varies depending on the 
volume and complexity of the case. In a complicated case involving.rriultiple patients, 
your review could extend beyond our 30-d<i:Ytime frame. Keep ill mind that the 
chiropractor you are reviewing will continue to seepatients until a determination is made 
by the Board. If this chiropractor poses a dangerf¢patients, it is vital that you provide 
your opinion expeditiously so that the Board can move:rapidly to protect the public. 

7. Who will see my report? 

The Subject chiropractor will be providecl:_\f/itb <I copy:of your report as a part of 
legal discovery if an accusation is filed. · - ~ :-- - 

8. Can you give meacopyofa sample report? 

Yes, please see Sectio~\1;-

9. What is the differen~e between adep~i"ture and an extreme departure? 

Generally speaking negligence.,is defined as a departure from the standard of 
prac;tlce ofchiropracticis conduct which falls below that which a reasonable chiropractor 
(in the specialty for which the subject chiropractor holds himself or herself out as able to 
pertorm) wo1,1ld practice under the circumstances. 

Gross negligence is defined as an extreme departure from the standard of 
practice of chiropractic~ 

10. Which "community" do I use, when applying standards? 

For our purposes "community" refers to the entire State of California. 
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INSTRUCTIONS 


A. 	 Ensure that records/reports and materials provided for your review are kept 
confidential and secure. 

B. 	 Look at the case and determine if there is any reason you cannot provide an 
opinion because of a professional or personal relationship with the Subject and 
patients. 

C. 	 If for any reason you determine that you cannot complete the review or provide 
an opinion, please let us know immediately and the"case will be reassigned. 

D. 	 Keep track of dates and hours spent reviewing, . 

E. 	 Do not mark on the copy of the recordspr6vided t9 you. 

F. 	 Do not contact the Subject or patients. 

G. 	 Do not discuss the case with tt]itd parties. 

H. 	 Do not perform any investigation on your own, i.e., attempting to obtain additional 
records or interviewing participants in the case, If you feel the file is incomplete, 
please contact the enforcement stan atthe boata.,, 

\•• 
I. 	 Do not offer anyrecommendation about the ap~ropriate disciplinary action for the 

Subject. · · · 
,_

J. 	 Do notm13.ke a copy of thetll.(;_\)rds. 
.. 

K. 	 p6notdestroy any of thernaterials provided to you. 
-

L. / 	Hemember to sighyour opiJ1l6~. 

M. 	 Enclos~ an updated curriculum vitae with your opinion. 
. .. 

N. 	 When y~Lir revieW is completed, please contact the requestor and arrange to 
return the opinion along with your statement for services, payee data record 
form, curriculum vitae, and the records reviewed. 

0. 	 If you have questions/concerns, contact the Board's Enforcement Manager or 
Executive Officer. 
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IMMUNITY FROM LIABILITY 


Civil Code Section 43.8 states, in pertinent part: 

".... there shall be no monetary liability on the part of, and no cause of action for 
damages shall arise against, any person on account of the communication of 
information in the possession of such person to any hospital, hospital medical 
staff, ... professional licensing board or division, committee or panel of such 
licensing board, the Senior Assistant Attorney General nf the Health Quality 
Enforcement Section appointed under section 12529 of theGovernment Code, 
peer review committee, ... when such communication is intended to aid in the 
evaluations of the qualifications, fitness, character . . of a practitioner of the 
healing arts .... " 

This statutory provision provides for ,immunity from civil liability for expert 
consultants and expert witnesses acting within the scop·e of their duties in evaluating 
and testifying in cases before the Board. Should any probi!O)ms arise inthis area or if 
you are served a lawsuit related to your participation in this process, you should 
immediately contact Board staff. · 

CONFIDENTIALITY 
. . 

Government Code . Section 1 1183 makes confidential the character of 
information acquired ir\ thecourse of an investigation conducted by the Board, except of 
course in a report t(3 the agency or in testirhony after legal proceedings are instituted 
against a licensee of the Board. ·::_. 

-

As an- expert consultant to theB0ard, you are expected to safeguard the 
confidentiality of the .records d~liv~red to you for review and to safeguard the identity of 
the patients, complainants and chiropractors involved. You will be given materials to 
review, including relevant patient records and investigative materials. You are obligated 
not to divulge.any information contained in these materials to other parties. After your 
report is written, all materials received should be returned to the Board. The obligation 
to preserve confidentiality also extends to any assistant you may utilize in the 
preparation of yOur report. 
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INVESTIGATIONS AND THE DISCIPLINARY PROCESS 

The Board is responsible for investigating and bringing disciplinary action against 
the professional licenses of chiropractors suspected of violations of the Chiropractic 
Initiative Act of California and the California Code of Regulations. 

The Board's hearings are conducted in accordance with the Administrative 
Procedure Act (Government Code§ 11150 et seq.). Its investigations are conducted 
pursuant to Government Code sections 11180 though 11191. · 

The Board, through the executive and investigative staff, identifies and takes 
appropriate action against chiropractors who commit unprofessional conduct, including 
acts or omissions evidencing negligence or incompetence, practicing under the 
influence of drugs or alcohol, practicing while mentally or physically impaired affecting 
competence, fraudulently billing patients or health insurance companies; excessively 
treating patients, altering or creating false records, sexual misconduct, criminal acts and 
committing ethical violations. The discipline for practitioners committing such act or 
omissions serves to protect the public from unsafe and unethical practitioners. 

. . . 
The purpose of the disciplinary. process is not to punish as in the criminal justice 

system, but to ensure that quality chiropractjc care is provided to the residents of the 
State of California and to preserve high standards ofthe practice.. 

Standard investigati~ns in quality ol~care cases include obtaining all relevant 
patient records, conducting interviews with witnesses, including the affected patient or 
patients, and obtaining any aqgitional infon'nation. In insurance fraud cases, billing 
records and insurance claims are obtained. Attimes, information is found that goes far 
beyond the. original complaint.<" After the documentary and interview evidence is 
obtained, the case is revieWed by a chiropractic Board consultant. If the Board 
consultant recomnienqs an evaluation by an expert is necessary, it is then up to the 
Board'p enforcement manager 'orexecutive office to obtain an expert consultant to 
ascertain whether a departure fro(Tllhe standard of practice occurred. ' 

After the investigative process, if it is determined that the subject chiropractor's 
alleged acts or omissions constitute unprofessional conduct, the completed investigative 
report is submitted to the California Attorney General's Office to determine whether 
sufficient evidence exists to file an accusation against the subject chiropractor for 
unprofessional conduct. If it is determined that sufficient evidence exists, an accusation 
is prepared and served upon the subject chiropractor, and he or she is given the 
opportunity to request a hearing to contest the charges. 

The hearing is held before an Administrative Law Judge of the Office of 
Administrative Hearings. The hearing may last from one day to several months, 
depending upon the complexity of the case and the defense. Both sides may call expert 
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witnesses to support their views. This makes it incumbent upon the expert consultant to 
ensure the utmost care is taken when reviewing cases. The trier of fact (judge) hears 
evidence against and for the subject chiropractor and renders in writing a proposed 
decision, which is submitted to the Board members for adoption as its decision in the 
matter. If the Board members adopt the proposed decision, it becomes final; if Jhe 
Board members do not adopt the proposed decision, the administrative record is 
ordered including the transcript from the hearing, the exhibits, and other documents. 
The Board members then decide the case themselves based upon the administrative 
record and the disciplinary guidelines. The Subject chiropractor may petition for 
reconsideration if dissatisfied with the decision or proceed to take a writ of mandate to 
the appropriate Superior Court contesting the decision. 

STAGES OF EXPERT REVIEW 

A. Investigative Review 

After the investigator assigned to a case has completed his or her investigation, 
the case is reviewed by a Board chiropractic consultant who then makes a 
recommendation as to whether or riot an evaluation by an expert is warranted. If the 
Executive Officer agrees that an expeirtevaluation is necessary,that is where you come 
into the process. - · · 

. - -~~- . ~ 

You, the expert consultant at this pcHnt(will beC;:onfacted by the Board and will be 
asked to review the case. )nfqrmation will be provided to you that should be sufficient 
for you to determine whether you will be able to devote the necessary time to the matter 
and prepare an expert report in a timely manner. If you agree to review the case, you 
will be provided with the necessary documents, statements, and other evidence to 
render your opinioJJ. Yourreview should include an assessment of all relevant aspects 
of chiropractic ca)'e with strict attention to evidentiary information provided in the 
investigation report. Jf you should recquire any other information or something is not 
clear, you should contact the Board's representative, and every effort will be made to 
provide you with the information necessary. 

You must remember that at this stage, the review is primarily concerned with 
whether there is -a (clearly excessive) departure from the standard of practice. You are 
not asked to be an advocate for the Board, the chiropractor or the patient. Your 
evaluation should b~ objective, well reasoned and impartial because it is the primary 
factor in deciding whether the case is submitted for disciplinary action. The Board is not 
interested in using your services to advocate a position, make an example of or 
penalize a licensee. The Board only wants you to provide an objective evaluation so 
that he can determine if public protection warrants the filing of disciplinary charges. 
Your evaluation may also result in the issuance of a lessor enforcement action such as 
a citation. 
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B. Hearing Testimony 

Once the case is submitted for disciplinary action, and an accusation is filed, you may 
be called upon to provide expert testimony, should the case go to a hearing. The 

· majority of cases are settled before a hearing is held. · 

If a case is set for hearing, the Deputy Attorney General assigned to prosecute 
the case will meet with you, perhaps several times, to review your expert opinion. You 
will be asked to educate the attorney in the details of your opjn1on and to assist in the 
presentation of that opinion in the clearest and most concise. manner possible. You 
may also be asked to assist in reviewing the opinions of the opposing experts and in 
preparing cross-examination questions for them. ·· 

. - .. 

During the hearing, you will be called as the State's expert ;witness to testify 
concerning your opinion and the reasons foryour opinion. You will be asked questions 
by the attorney general and by the subject chiropractor or his or her attorney if the 
chiropractor is represented by counsel. The total time taken for your testimony at the 
hearing varies with the complexity of the case. The subject chiropractor will have been 
provided with copies of any written opinions you have submitted during the investigative 
stage of the case. You should always provide truthfultE~stjniony even if it is contrary to 
the interests of the Board. You may also begsked to evaluate.ihe opinion expressed by 
respondent's expert at hearing because oftentimes respondents experts fail to prepare 
a written opinion. · · · · 

_.: -~ - . 

REGULATION SECTION 317 "UNPROFESSIONAL CONDUCT" 

Specific laws governing· unprofessional conduct: 

Section 31Y referred to above under "Quality of Care" includes other acts that constitute 
unpr~fessional conduct: This section reads: 

The Board shall take action against any holder of a license who is guilty of 
unprofessional conduct which has been brought to its attention, or whose license has 
been procured by fraud or misrepresentation or issued by mistake. 

Unprofessional conduct includes, but is not limited to, the following: 
(a) Gross negligence; 
(b) Repeated negligent acts; 
(c) Incompetence; 
(d) The administration of treatment or the use of diagnostic procedures which are 

clearly excessive as determined by the customary practice and standards of the 
local community of licensees; 

(e) Any conduct which has endangered or is likely to endanger the health, welfare, I· 

or safety of the public; 
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(f) 	 The administration to oneself, of any controlled substance, or the use of any 
dangerous drug or alcoholic beverages to the extent or in a manner as to be 
dangerous or injurious to oneself, or to any other person or to the public, or to the 
extent that the use impairs the ability of the person to conduct with safety to the 
public the practice authorized by the license; 

(g) 	 Conviction of a crime which is substantially related to the qualifications, functions 
or duties of a chiropractor; 

{h) 	 Conviction of any offense, whether felony or misdemeanor, involving moral 
turpitude, dishonesty, physical violence or corruption. The bo~rd may inquire into 
the circumstances surrounding the commission of the crime in order to fix the 
degree of discipline or to determine if such conviction 1/\fas of an offense involving 
moral turpitude, dishonesty, physical violence or corruption. A plea or verdict of 
guilty, or a plea of nolo contendre is deemed tq be a conviction within the 
meaning of the board's disciplinary provisions, irrespective ofa subsequent order 
under the provisions of Section 1203.4. of the Penal Code. The 'board may order 
a license to be suspended or revoked, ormay decline to issue a lic€1n$e upon the 
entering of a conviction or judgement in a criminal matter. · 

(i) 	 The conviction of more than one misdemeanor or any felony involving the use, 
consumption, or self-administration of any dangerous drug or alcoholic beverage, 
or any combination of those substances · . ... . 
The violation of any of the provisions of law regull;l.ting the dispensing orUl 
administration of narcotics, dangerous drugs, or controlled substance; 

(k) 	 The commission of any act involving moral turpitude, dishonesty, or corruption, 
whether the act is committed in the course of the individual's activities as a 
license holder, or otherwise; 

{I) 	 Knowingly making or signing any certificate or other document relating to the 
practice of chiropractic which falsely represents the existence or nonexistence of 
a state of facts· · ·.. · .. · · · . · · · 

.---· - ' ··.'-__ 

(m) 	 Violating or attempting to violate, directly or indirectly, or assisting in or abetting 
in the violation of, or conspiring to violate any provision or term of the Act or the 
regulations adopted by the board thererunder; 

(n) 	 Making or giving . any false statement or information in connection with the 
application for issuance of a license; 

(o) 	 Impersonating an applicant or acting as a proxy for an applicant in any 
examination required by the board for the issuance of a license or certificate; 

(p) 	 The use of advertising relating to chiropractic which violates section 17500 of the 
Business and Professions Code; 

(q) 	 The participation in any act of fraud or misrepresentation; 
(r) 	 Except as may be required by law, the unauthorized disclosure of any 

information about a patient revealed or discovered during the course of 
examination or treatment; 

(s) 	 The employment or use of persons known as cappers or steerers to obtain 
business; 

(t) 	 The offering, delivering, receiving or accepting of any rebate, refund, 
commission, preference, patronage, dividend, discount or other consideration as 
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compensation or inducement for referring patients to any person; 
(u) 	 Participation in information or referral bureaus which do not comply with section 

317.1 	of the regulations. 
(v) 	 Entering into an agreement to waive, abrogate, or rebate the deductible and/or 

co-paymenLamounts of any insurance policy by forgiving any or all of any 
patient's obligation for payment thereunder, when used as an advertising and/or 
marketing procedure, unless the insurer is notified in writing of the fact of such 
waiver, abrogation, rebate, or forgiveness in each such instance. (Subdivision 
contains actual waiver language) 

(w) 	 Not referring a patient to a physician and surgeon or other licensed health care 
provider who can provide the appropriate management of a patient's physical or 
mental condition, disease or injury within his or her scope of practice, if in the 
course of a diagnostic evaluation a chiropr~ct6r detects ah abnormality that 
indicates that the patient has a physical ormental condition, disease, or injury 
that is not subject to appropriate management.by chiropractic methods and 
techniques. This subsection shall not apply where the patient states that he or 
she is already under the care of such other physician and surgeon or other 
licensed health care provider who is providingtf\e appropriate management for 
that physical or mental condition, disease, or injury within his or her scope of 
practice. ·... ·.. ·. > 

(x) 	 The offer, advertisement, or substitution of~ spinal manipulation for vaccination. 

TYPES OF EVALUATION 

Because there are many possible violation9 of. the laws governing the practice of 
chiropractic, evaluations· of . cases vary with the subject matter of the possible 
unprofessio)1al conduct. ·Ljsted are th(3 majofkinds of evaluations you may be asked to 
prepare.. / 

1. gu~lity of Care. 

These c;ases involve the quality of care rendered to a patient or patients. The 
general question asked in ,this context is whether the subject chiropractor's treatment of 
the patient c611$tituted an extreme departure from the standard of practice (gross 
negligence), rep'eated departure from the standard of care (repeated acts of 
negligence), or exhibited a lack of knowledge or ability in carrying out professional 
obligations (incompetence). Often, it is difficult to distinguish which of these definitions 
fits the treatment rendered and often, the conduct described exhibits both incompetence 
and negligence or gross negligence for a given patient's treatment. Note: One "simple" 
departure from the standard of practice (negligence) is not considered unprofessional 
conduct. Your evaluation should state whether in your opinion it is simple negligence 
versus repeated acts of negligence. 

Generally speaking, a departure from the standard of practice of chiropractic is 
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conduct which falls below that which a reasonable chiropractor (in the specialty for 
which the subject chiropractor holds himself or herself out as able to perform) would 
practice under the circumstances. 

A lack of knowledge or ability in carrying out professional obligations is exhibited 
by evidence that the practitioner either lacked training in the particular area in which he 
or she exhibited unprofessional conduct or that he or she was unable to understand the 
standard of practice and perform according to its mandates. 

Of course, the distinctions are often difficult to make, but that is why you are 
called upon as an expert. With your knowledge of the standards of practice within the 
chiropractic community, especially in your area of expertise, we are asking you to 
render a professional opinion based upon your education, knowledge, experience, and 
hining. · 

2. Sexual Misconduct. 

In this area, you are asked to assess, based upon the standards of practice, 
whether a chiropractor's sexual relationship or sexual conduct with a patient constitutes 
unprofessional conduct. 

In evaluating these cases, you arenot asked to evalyil,te_the CREDIBILITY of the 
complaining witness or whether the alleged misconduct actually occurred. This will be 
determined at the hearing, if one is held. For purposes of your review, you are to 
assume that the complainant's account of th!:l sexual conduct is true. 

. . 

3. Excessive TreatmentVlolations. 
€ -

California Code of Regulations Section 317 states that the "administration of 
treatment or . the use · of diagnosti<:: procedures which are clearly excessive as 
determined by the customary practice and standards of the local community of 
license,es... " The "local community" is the State of California. In this type of case, you 
are asked to state thestandard ofthe Community of licensees concerning the number of 
chiropractic visits necessary to treat a certain condition and the kind and extent of 
diagnostic procedures necessary to diagnose the condition. For 
example ...... ; ... ; ............... This may also constitute gross negligence or repeated acts 
of negligence.·- Note: the insurance industry does NOT set the standard of care, 
therefore whether or notan insurance company considered treatment to be excessive is 
irrelevant. · 

(There are no written Standards of Care anywhere for chiropractic care) 

(There would be a need for Utilization of Established Guidelines) 

(What are some Established Chiropractic Guidelines?) 

(The treatment/diagnosis must be "clearly excessive") 


4. General Unprofessional Conduct. 

Section 317 states that a chiropractor may be disciplined for unprofessional 

13 




conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct. Any 
unprofessional conduct which is not set forth as such in the Chiropractic Initiative Act, 
governing regulations, or other statutes covering the practice is referred to as "general 
unprofessional conduct." General unprofessional conduct reflects conduct which 
demonstrates an unfitness to practice chiropractic thatdoes not fit into other categories. 

In a case entailing ethical violations, you are asked to set forth the standard of 
conduct for a chiropractor in the circumstances described, and perhaps the underlying 
ethical code, and then you are asked to describe in what manner the subject 
chiropractor violated that standard. · 
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Section III 

THE OPINION ITSELF 

There are Sample Expert Opinions appended to this booklet at Section V. 
Please refer to those when writing your opinion, but remember that they are guidelines 
only, and that your case and the contents of your opinion will necessarily differ. 

A. 	Contents. 

Your expert opinion should contain: 

1. 	 An accurate listing of the records and otherdocuments sent to you to be 
reviewed. Additionally, all of the documents provided foryour review will be 
stamped with a sequential number ("Bates Stamped.) For example, if you 
receive a five-page investigation report and 50 ·pages of patient records, each 
one will contain a page number stamped-at the' bottom of the'page starting 
from 1 to 55. You should refer to these numbers whenever you reference a 
document in your evaluation. This will assist the DAG who will later review 
your report. It will also ensure that your testimony before an administrative 
law judge will be organized and tirnecefficient. · 

2. 	 The substance of the opinion, ,which should consist of the following for 
each patient, ifthere is more than one patient: 

a. 	 · -Do a summary of the patient's case, including relevant patient 
history and presenting - complaint. Describe the subject 
chiropractor's . treatment, and any subsequent treatment. 

· Summarize the facts of the treatment and the findings. 

b. 	 Statethe standard of practice for the treatment of such a patient. 
Remember to state the standard of practice for the community of 
chiropractors, not just the way in which you personally would treat 
such . a patient. The standard reflects what a reasonable 
chiropractor would do under the circumstances. 

c. 	 Specifically describe any deviations from the standard of practice 
ana explain why. Each finding of a deviation from the standard should 
be specifically described. For example, your report should state as 
follows: 

Subject chiropractor deviated from the standard of practice in three 
areas as follows: 

* (Insert example) 
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* (Insert example) 

* (Insert example) 

State your opinion as to whether the overall care of this patient constitutes 
no departure, an ordinary departure, an extreme departure, a lack of knowledge 
or ability, excessive prescribing, excessive treatment, excessive use of 
diagnostic or treatment facilities, sexual misconduct, and so on, or any 
combination. State the basis for your opinion. · · 

Need to utilize established guidelines. There are no Standards of 
Care written anywhere for chiropractic care. · 

B. Violation vs. Mitigation. 

In writing your opinion, you are asked to summarize the treatment 
rendered and the findings of the subject chiropractor. In preparing your 
summary, you may have identified certain factors that could have hampered 
accurate treatment. Please .remember that it is your obligation to state the 
standard of practice and the departure therefrom.· 

Mitigation is defined as an abatement or diminution of penalty or 
punishment imposed by law. Although there ar~;>c.instances where mitigating 
circumstances are relevant to the imposition of 1:\tlY penalty, those factors will be 
considered by the trier .. of fact. Therefore, you are asked to refrain from 
commenting whether the subject chiropractor should or should not be punished 
because of certain mitigating or aggravating factors. The actual discipline to be 
imposed on the chiropractor is the province of the trier of fact, and you are not 
expected to prescribe or recommend any discipline in the case. 

C. ll'ljury Is Not Essential. 

The primary focus in an expert review is whether there has been a 
departure from the standard of practice of dentistry, not whether the patient has 
been injured. Although the potential for injury because of the violation of the 
standard of practice may be relevant to a determination of the degree of 
departure, actual injury is not required to establish a violation of the Act. Also, 
just becausethere is no injury does not mean there was no departure from the 
standard of practice. 

D. Evaluation and Credibility. 

In many cases, the significant facts will not be in dispute. However in 
some cases, (such as sexual misconduct or allegation of assault) significant facts 
may be disputed. For example, the patient may state that something happened, 
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while the subject may deny that it occurred. In those cases, your opinion may 
depend on whose statement you rely. 

E. Assess the Standard of Practice as of the Time of the Violation. 

The standard of practice of chiropractic is constantly evolving, and so it is 
particularly important to be cognizant of the time that the violation occurred and 
assess the case in terms of the standard of practice AT THAT TIME. 

This does not mean, however, that if you were not in practice at the time of 
the violation, you are disqualified as an expert consultant. If you are aware of the 
standards at the time the violation occurred through your education, training and 
experience, you may render an opinion on the case, · 

F. Objectivity. 

In performing your review, you should maJntaih. objectivity, and view the 
assigned case without regard to any other legal activity that may surround it. In 
specific, you should ignore the existence, non-exii;tence or magnitude of any civil 
judgements or settlements involving the case. Since you may not be reviewing 
the same documents that were UE;ed to support or refute -a. civil case, no attention 
should be paid to any past adjudicatory history. The expert reviewer should 
focus on the patient records aria. other case .. n:icords, not on the reports, 
depositions or oth!;lr testimony of otherexpert witnesses. 
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Section IV 

COMPENSATION 

The Board staff will provide you with a form entitled "Expert Chiropractic Consultant's 
Statement of Services" and a form entitled "Payee Data Record" for use in billing for 
services which you render to the Board as an expert consultant You will be asked to fill 
out the Statement of Services form COMPLETELY for each case that you review and 
you may be required to fill out more than one Statement of Services form during the 
course of a case. Failure to fill out the form completely will .(lelay your compensation. 
The Payee Data Record is only required to be completed annually. 

A. Initial Evaluation. 

You will be compensated at the. rate of $75 per hour for your evaluation 
and expert report. Please record the hour$ worked 6n_the case for;each DAY for 
your eventual billing. -- · - ·- · 

The Board keeps its acc:;ounts by Fiscal Ye~;~r, that is July 1 through June 
30. Please do not submit bills for two fiscal Years on one form. Instead, use a 
separate form for each Fiscal Year. 

B. Consultation with QeputY:"Attorney Generral. 
. . 

This.ir\cludes any consultation:''in person or by telephone, before the case 
is filed, during the pendency of the actlen,-br in preparation for hearing. You will 
be compensated at the ra:r~ of $100 pernour. 

C. Testimony at Hearing. 

You will be compensated at the rate of $75 per hour for testimony, with the 
ma~imum fee allow~ble for'a full day of testimony being $1200. 

D. Miscellaneous Expen~es. 
Expenses incurred in fulfilling the various requests may be itemized on a 

separate sheet of paper. Mileage and parking can be charged in connection with 
testimony at hearings. All expenses incurred in this category must be 
accompanied by a receipt, excluding mileage. In the event your testimony 
requires an overnight stay, the Board will make the appropriate arrangements for 
you. 
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Section V 


SAMPLE EXPERT OPINION 
The sample expert opinion appended hereto are examples of the product the Board 
expects from your expert review. It is provided for purposes of reference as to form and 
expression only, and in no way reflects the decisions or opinions of the Board with 
reference to any of the fact situations cited. You may, in fact, agree or disagree with, or 
have no opinions about the opinion in substance. · 

TERMS TO BE AVOIDED IN REPORTS 

Exacerbation: Certain situations or conditions may exacerbate a chiropractor's actions 
with respect to a case. For example, being. inebriated while seeing a patient may 
exacerbate an underlying lack of knowledge of ability. It is. appropriate to describe such 
exacerbating conditions. · · 

Guilty or Innocence: The expert reviewer's role is to determine whether, and in what 
manner, a chiropractor's actions dep<(rt from the standard of practice, or demonstrate a 
lack of knowledge or ability. The trier qf fact will determine guilt or innocence. 

. . 

Judgmental or subjective comments: Avoid terms such as "this guy is clearly 
incompetent" or "no-one)nhls right mind would do;.!" Your report should objectively 
establish what behavior was expected ahd how the chiropractor failed to meet the 
expectation. 

Malpractice: MalpraCtice is a term which applies to civil law (i.e., suits between 
individuals). The Board funCtions ul"laer administrative Jaw, and its cases deal with 
unprofessional conduct. Also, expert reviewers should not Jet any information regarding 
malpractice filings,· settlements. or judgements affect their review of a case. The 
standards of evidence and proot for civil cases are different than for administrative 
cases. 

Mitigation: See Exacerbation, above. While certain facts or conditions may mitigate a 
situation to some degree, the expert reviewer should document but not draw 
conclusions from such-information. 

Penalties: It is not the role of the expert reviewer to propose a penalty. This will be 
determined at hearing, based on detailed guidelines adopted by the Board and utilized 
by Administrative Law Judges. 

Personalized comments: Avoid characterizing the actions of the chiropractor in 
personal terms: "She was rude and unprofessional to the patient." Instead, describe 
what the expected standard was, and how the dentist deviated from the standard. 
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Section VI 

SERVING AS AN EXPERT WITNESS 

A. EXPERT WITNESS 

You have been asked to testify at an administrative hearing against a 
chiropractor. You will be an expert witness. What this means is that because of your 
background, training and experience you can express opinions and make evaluations 
that a layperson could not make. · 

Prior to the hearing date, you will be contacted by the Deputy Attorney General 
(DAG) assigned to represent the Board and to present our case at the hearing. The 
DAG may arrange to meet with you to review the case, your written expert opinion, your 
qualifications to serve as an expert, and what yo!,J can expect at the hearing. The DAG 
also may ask you to review expert opinions provided by the respondent chiropractor or 
his or her attorney in the discovery phase of the case. (Discovery is when each side 
provides the other with all documents andother exhibits iFwill use, as well as the names 
of any witnesses it intends to call.) · · ·· · 

\ -:, -- . -: . 

If the case is unusually complex or invo.lvesvoluminbus records, you may have 
to meet with the DAG more than once priOrJpthe hearing, 

B. THE HEARING . ..·. 
' _- --

The hearing affon;jed a iWopractor who is charged by the Board, is known as an 
Administrative Hearing, and is condugted under the Administrative Procedure Act 
(APA). While a.n APA hearing has some things in common with a criminal trial, it also 
has numerous differences. In general, APA hearings are less formal than trials. The 
hearing will be conducted by an Administrative Law Judge (ALJ) who works for an 
independent state agency, not forthe Board. No jury is used in APA hearings. The 
attorneys (or the subject chiropractor, if he or she represents him or herself) can ask 
questions of witnesses for both sides (direct and cross examination). The ALJ also may 
choose to ask a witness questions to clarify specific points. 

As with a trial, the burden of proving the case rests with the Board, which brings 
the accusation against the subject chiropractor on behalf of the Board's Executive 
Officer who is the Complainant in these cases. In an APA hearing, the standard of 
proof that the Board must meet is "clear and convincing evidence to a reasonable 
certainty". (This is more than just a preponderance of evidence) 

As with criminal trials, the Board presents its charges against the subject 
chiropractor first. The chiropractor or attorney can cross-examine each witness. Then 
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the chiropractor presents his or her defense, and the Board (DAG) has the opportunity 
to cross-examine. In most cases, each side will give opening and closing statements, 
describing what they intend to prove, and summarizing what they have attempted to 
prove. 

3. YOUR TESTIMONY 

Before you can give evidence, you must establish your expertise at the hearing. 
This is done by the DAG asking you questions about your qualifications. This process 
is known as voir dire. You may be asked about the following, or about other matters 
relating to your qualifications: 

1. 	 Your license status and history. 
2. 	 Your education, dental (Chiropractic) education and training. 
3. 	 Your experience. 
4. 	 Any private board certification or board eligibility yoJJ have achieved, 
5. 	 The extent of your experience as it relates to the types of chiropractic care or 

treatment at issue in this case. 
6. Your professional affiliations, memberships, staff appointments and other 
associations. 
7. 	 Your publications. 
8. Any other information that could shed light on your qualifications to be 
considered an expert. 
9. You probably will be asked whether you know or have any kind of business or 
professional relationship with the subject chiropractor. · 

During dir~ct and cross examination, you probably will be asked questions about 
the documents and other"exhibits''jou reviewed as you prepared your expert opinion 
report. You shot.!ld be.prepared to identify any publications or resources you referred to 
as part of your review. You also may be asked to describe the kinds and extent of 
experience you have in performing the chiropractic procedures or treatments involved in 
the case. · 

It is extremely important that you be able to describe what is the standard of 
practice in the chiropractic community for the type of procedure involved in the case. 
The term "standard of practice" or standard of care" is set by the community of licensed 
chiropractors based upon their training, education and experience. This standard may 
change over time with new advancements in chiropractic. It will be necessary for you, 
as an expert witness, to articulate what the current acceptable standard is in 
chiropractic for various diagnosis and treatment procedures. Focus on what the 
standard is. Also, use lay terms whenever possible, and explain unavoidable technical 
terms and acronyms. 

Focus on how the treatment in a particular case departed from the standard of 
practice. This can include omissions as well as commissions. You also may need to 
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- - --

address a charge of incompetence based on use of outmoded procedures. In some 
instances, you may be faced with a lack or paucity of patient records upon which to 
assess the quality of the case the patient received. Your testimony may consist of 
pointing out that based on the patient chart, it is not possible to determine what tests, if 
any were ordered, what instructions were given the patient, what incoffice procedures 
were done, etc. You could be asked to explain the standard of practice as it relates to 
documenting such information in the patient record. 

Be prepared to discuss the degree to which the treatment departed from the standard of 
practice. Was the treatment a simple departure or an extreme departure? For more 
information on this, see the Guidelines For Expert Reviewers in Section II. 

Very often, the other side will attempt to discredit you, belittle your qualifications, 
or use other techniques to raise doubts about your testimony. Yo!J should make every 
effort to remain objective and detached. Try not to become defensive_ or to lose your 
professional demeanor. Your role is as a teacher, not asan advocate fot the_Board. 

4. AFTER THE HEARING CONCLUDES 

When the hearing is completed, the ALJ will take the case under submission. He 
or she has 30 days to prepare a proposed decision (PD). The PD is sent to the Board, 
which then has 100 days to decide whether to ~ccept the PO, reject it and substitute its 
own decision in the case, or modify the decisiohand adopt that. 
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Section VII 

REFERENCE: Chiropractic Guidelines 

Current Established Guidelines 

The Guidelines for Chiropractic Quality Assurance and Practice Parameters (Mercy 

Conference) (1993) 

www.jbpub.com/cotalog/0763729213/ 


International Chiropractors Association (2000, currently being revised, 2008) 

www.chiropractic.org/index.php?p=guidelines/main - 

Council on Chiropractic Practice (CCP) (2003) 

www.ccp-guidelines.org/guideline-2003.pdf 


Oregon _ 
www.oregon.gov /OBCE/prac guidelines.shtml 

North Carolina 
www.ncchiroboard.com/pdfs/Guidelines.pdf 

Whiplash Guidelines - adc#)ted by Alaska, Arkah~as, Colora'do, Kentucky, Minnesota, North 
Carolina, Ohio, Oklahorna, Oregon, South Dakotii,Washington and The International 
Chiropractic Association- _ ___ . 
nmchiroossoc.com/croft%20guidelines.pdf 

- __ / 
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Section VIII 

Qualifications & Tasks for Expert Reviewers 

DEFINITION 
Expert Reviewers serve as consultants to the State Board of Chiropractic Examiners and work 
co-operatively with the BCE Executive Director and BCE staff reviewing, investigating, and 
determining issues related to the professional competence of Califomia chiropractors; to provide 
their chiropractic expertise in the review of chiropractic investigations and evaluations of the 
professional conduct of licensees in relation to the requirements' of the law. This may require and 
involve review of treatment and examination chart notes; treatment and other related records or 
other materials, whenever reasonable cause exists to :initiate a action against a licensed 
chiropractor. They may also be asked to testify on be~alfthe Board of Chiropractic Examiners. 

TYPICAL TASKS 
(1) To review cases that will be prim:uily,focused on Standard of Care issues as in the 
appropriateness of care, duration and/or frequency of care, appropriateness of referrals, record 
keeping, advertising, scope of practice issues and any other issues or concerns related to the 
evaluation and/or treatment of patient's provided by perso!ls licensed as doctor's of chiropractic 
by the State of California or other reconunendations up to an<tinduding referral to the Executive 
Director for review and pote11tl'ally the filing of acornplaint agllinst that licensee. 

MINIMUM QUALIFICATIONS. 
Possession of a valid license for the practice of chirppractic in California as determined by the 

California Board ofChiropr&etic Examiners. 

And Expe1ience: Fiveyears of clinical experience treating patients, within the last seven years of 

being ali6ensee in California in g0od standing with the BCE. 


KNOWLEDGE AND ABILITIES 
Knowledge oLChiropractic Act and regulations, including recent developments and practices; 
record-keeping practices; related provisions of the Business and Professions Code concerning the 
practice of chiropractic and ,the laws, rules and regulations of the practice of Chiropractic as 
published by the Board of Chiropractic Ex:uniners. This includes relevant laws and regulations 
related to the practice ofchiropractic :u1d different chiropractic treatment procedures. 

Ability to: Review files and other reports or records; exercise sound chiropractic clinical 
judgment in reviewing conflicting chiropractic repmts at1d prep:u·ing opinions; dictate 
correspondence; prepare reports; cmmnunicate effectively. 

SPECIAL PERSONAL CHARACTERISTICS 
Demonstrated ability to work cooperatively with others; emotional stability; integrity; initiative; 
good judgment; dependability; tact; courtesy; high professional ethics; willingness to travel 
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throughout the State. 

Conflict oflnterest 
(1) No Expert Reviewer may have been employed with any insurance company or chiropractic 
review service within two years prior to their appointment as an Expert Reviewer. 
(2) No Expe1t Reviewer may participate, consult with or render a decision regarding any case 
which involves a past or present patient or treatment provided by the Expert Reviewer. 
(3) No Expert Reviewer may participate, consult with or render a decision regarding any case or 
complaint where the Expe1t Reviewers member has a direct or indirect business or personal 
relationship/involvement with the Expert Reviewer. 
(4) An Expert Reviewer shall not receive compensation as an agentqr employee of or a 
contractor for an insurance company. This does not prevent !UI Expert Reviewer who is a 
licensed chiropractor from receiving compensation from ail. insurance company for patient care 
as provided for in a patient's insurance policy . 

.. ,_ 
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Definitions: 

D Gross negligence (an extreme departure from the standard of practice); 

Chiropractors failing to do basic diagnostic tests, not recognizing or acting on common 

symptoms, not using accepted effective treatments or diagnostic procedures, using outdated 

procedures, not referring a patient to a specialist when appropriate. 


D Negligence (a simple departure from the standard ofpractice); negligent acts that are not an 

extreme departure. 

One act of simple negligence usually is not enough to take formal action against a doctor's 

license. However, patterns of repeated negligent acts may be sufficient grounds in some cases. 


D Incompetence (a lack of knowledge or ability in discharging professional chiropractic 

obligations): a chiropractor who is unable to recognize and act appropriately on symptoms 

would be considered incompetent. 


D Defining the Standard of Care 

The term "standard of care" does not represent guidelines; nor does it represent a "paint by 

numbers" or. "cookbook" methodology. · 

Similarly, the standard of care does not represent scope-of-care laws. Scope-of-care laws, 

which vary from state to state, represent the legal dictates defining what therapeutic procedures 

a chiropractor may or may not utilize and on What bodily regions ..· · 


The legal definition of the .chiropractic standard of care may vary slightly from state to state, but 
the essential concept is:"'What a (licensed) prudent, competent doctor of chiropractic in the 
same region would do in the same or similar circumstances." The chiropractic standard of care 
represents conductthat .has been established with.scientific, empirical, and/or clinical evidence. 

Consensus opinions including such factors as how widely used the form of treatment is, where it 
is taught, and how appropriate it is for the condition(s) upon which it is utilized are considered. 
Case law cim be applied to help legally define specific aspects of the standard of care. 

. . 

If the review determines that'the actions of the doctor were not below the acceptable standard 
of chiropractic care, the Board has no authority to proceed, and the complaint will be closed. 
If the Board finds that the treatment fell below the standard of care but does not represent gross 
negligence, the complaint will be closed but will be maintained on file for the Board's future 
reference. ..• 
If a complaint is referred to an investigative office and a violation is confirmed, the case may be 
submitted to the Office of the Attorney General for a formal charge that may lead to disciplinary 
action against the doctor's license. 
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CCA Feedback 

CALIFORNIA CHIROPRACTIC ASSOCIATION 

January 3, 2008 

VIA E-MAIL 

Mr. Brian Stiger 
Executive Officer 
California Board of Chiropractic Examiners 
2525 Natomas Park Drive, Suite 260 
Sacramento, CA 95833 

Re: Proposed BCE Guidelines for Experl Consultants Manual 

Dear Brian: 

On behalf of the California Chiropractic Association, I thank you for the opportunity to 
review and comment on the proposed state Board of Chiropractic Examiners' (BCE) Guidelines 
for Expert Consultants manual. CCA is very pleased that the BCE is acting quickly and 
aggressively in bolstering its consumer protection resources. 

In conducting its initial review of the draft manual, CCA focused on its completeness, 
fairness to the consumer and licensee in investigating claims and clarity for the expert doctor of 
chiropractic and enforcement staff. It is in these contexts that our below preliminary comments 
on the manual are offered. We look forward to expanding on these at the January 10, 2008, 
hearing of the BCE Enforcement Committee and throughout the manual adoption process. 

Comments 

• 	 What is the process for identifying and recruiting expert consultants? Are there specific 
qualifications that must be met and if so, how are those qualifications substantiated for 
individual doctors of chiropractic? Are their names made public at any time? 

• 	 CCA believes that it is in the interest of the consumer or law enforcement agency levying 
a complaint and the doctor of chiropractic being investigated that the expert consultant 
be provided with all evidence in the case so he or she can render an opinion 
knowledgeable in all the known facts. 

• 	 The expert consultant should be permitted to consult with other doctors of chiropractic or 
others relevant experts provided all case specific information is kept confidential by the 
expert consultant, e.g., name of doctor being investigated, name of complainant, etc. 

• 	 Does the expert reviewer get relevant statutory and regulatory code resources at the 
time of review? If so, the manual should make specific reference to that fact for the sake 
of clarity. 

• 	 CCA is concerned that the way the manual is written, the BCE could engage in 
'shopping" for an opinion it seeks. See for example page 2 that states the expert 
reviewer would not be provided "a copy of any preliminary expert consultant reviews .... " 



Mr. Brian Stiger 
January 3, 2008 
Page2 

For fairness reasons, the manual should make clear that only one expert opinion on the 
specific matter in question is sought and accepted. 

• 	 What is considered "authoritative reference materials" to be used to determine "accepted 
standards"? (See page 2, last paragraph.) 

• 	 Under the "Ten Most Asked Questions," beginning on page 4, again for clarity reasons, 
CCA suggests adding to the end of the first sentence in response to question 3, "How 
soon will I be paid?" the following: "Generally speaking, you should receive payment for 
your services within four to six weeks upon receipt ofyour billing for services rendered." 
[Added language in italics.] 

• 	 Under the "Ten Most Asked Questions," does the answer to question 4 about the expert 
reviewer's exposure to civil liability, as well as the section titled "Immunity from Liability" 
on page 7, contradict BCE regulatory Section 306.2 that states: "If a person, not a 
regular employee of the board, is hired or is under contract to provide expertise or to 
perform investigations for the Board of Chiropractic Examiners in the evaluation of the 
conduct of a licensee or administration of a board examination, and such person is 
named as a defendant in a civil action directly resulting from opinions rendered, 
statements made, investigations conducted or testimony given, the board shall provide 
for representation required to defend the defendant in that civil action. The board shall 
not be liable for anyjudgment rendered against that person."? [Emphasis added.] 

• 	 Under the "Ten Most Asked Questions," the answer to question 7 relative to who will see 
the expert reviewer's report should be expanded to include the possibility the report 
could become public record if a disciplinary action is filed and ends up at an 
administrative hearing or in superior court. Again, this recommendation is made in the 
interest of completeness of the manual and clarity. 

• 	 Under the "Ten Most Asked Questions," question 10 and elsewhere in the manual, what 
is the legal reference that defines "community" as the State of California? 

• 	 Under item G of "Instructions" on page 6, it states the expert review shall not discuss the 
case at hand with third parties. However, this instruction seem to contradict the last 
sentence in the first paragraph of page 8 that states: "The obligation to preserve 
confidentiality also extends to any assistant you may utilize in the preparation of your 
report." Further, who is considered an allowable "assistant"? 

• 	 "Character of information" referred to under "Confidentiality" on page 7 should be defined 
for the sake of clarity. 

• 	 There should be examples or guidance as to what are considered "ethical violations" 
referred to in the third paragraph under "Investigations and the Disciplinary Process" on 
page 8 and elsewhere as otherwise it might be based on only one person's opinion. 

• 	 For completeness and clarity reasons, the second full paragraph on page 9 should state 
specifically who determines whether the actions of the chiropractor constitute "alleged" 
unprofessional conduct and who prepares the formal accusation. 

• 	 On page 13, under the section "Sexual Misconduct," the second paragraph appears 
potentially confusing. If the expert reviewer is to assume the complainant's account is 
true, then has it already been determined that the chiropractor engaged in sexual 
misconduct? CCA suspects there will be complaints about perceived inappropriate 
touching which may or may not involve sexual misconduct and a judgment therefore 
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needs to be made, but the reading of this paragraph does not make that clear. In 
addition, on page 16, paragraph "D. Evaluation and Credibility" appears to contradict the 
second paragraph under "Sexual Misconduct" on page 13 by asking the reviewer to 
determine upon whose statement he or she relies. 

• 	 On page 15, paragraph numbered 2, identify whose findings the expert reviewer is 
summarizing for the sake of clarity. 

• 	 On page 16, there are a few references to "dentistry" and "dentist" that need to be 
replaced with the appropriate chiropractic references. 

• 	 On page 18 in the subsection "Terms to be Avoided in Reports" under Section V, it 
states that the term "exacerbation" be avoided but it then goes on to seemingly calls on 
the reviewer to do the opposite, i.e., "It is appropriate to describe such exasperating 
conditions." The same potentially contradictory situation appears to exist in the same 
section under the term "mitigation." 

• 	 On page 20, question number 4 under "Your Testimony," the phrase "board eligibility" is 
unclear, i.e., " ... board eligibility you have achieved"? 

Brian, thank you in advance for your consideration of our comments and questions. Should 
you desire further input, please contact me at bhowe@calchiro.org or 916-648-2727, ext. 133. 

Cordially, 

/signed/ 

WILLIAM A. HOWE Ill 
Executive Director 

cc: 	 LaVonne Powell, BCE Counsel 
Dr. Bill Updyke, CCA President 
Kristine Shultz, CCA Governmental Affairs Director 

mailto:bhowe@calchiro.org


PROPOSED REGULATION RE LETTER OF ADMONISHMENT 

January 10, 2008 


(a) The Executive Officer, or his or her designee, may issue a letter of admonishment to 
a licensee for failure to comply with any provision of the Act, statute or regulations 
governing the practice of chiropractic. ,:![ic, 

(b) The letter of admonishment shall be in writing and shall ge;s'C:'ribe in detail the nature 
and facts of the violation, including a reference to th~~~1i\~~~~~t~tute or regulation 
VIOlated. ,lijltdj •)i!p,

"'''1-·f))' ~h'c:~\h 

(c) The letter of ad~onishment shall i~form the lice~9e~:;that wittl!p; ~o days of the date 1 
of the lett~r the _licensee may do e1the! of the fR!JPP'flng: 1<ilf)(l;, . 
(1) Submit a wntten request for an off1ce COflfr:;rence to the Execuby!=l Pff1cer of the1

board to contest the letter of admonisJ:rrTr~rit. . '•l;jllih
1

(A) Upon a timely request, the ExecutixeiOfficer, cmlft!l> or her desiahf(;$, shall 
hold an office conference with the lice.n~!r.e ~nMW'Iicensee's legal counsel or 
authorized representative, Unless so ai!lttlb'rcizei:l by the Executive Officer, or 
his or her designee, no inP,lWqflal other tii~8:t~.e legal counsel or authorized 
representative of the lice\i~·~~:mij~y}a,~comp~'n~j~,~'~ licensee to the office 
conference. 'ii•1· '•!,; •;,:,.,. . . '<lii:''f· 

(B) Prior to or at the}~:ffice confef~rce, tH~!(\~~hWf,~ ri-l~y submit to the Executive 
Officer declaJilm~os!)il\ld docJf\?:~?.r.t~i'8¢rtirienfitl/iithe subject matter of the 
letter of admdnisiim'ent: \:i!:.i;,• '" 

(C) The offiqe;:C;bnferenc~\i~;intend~d:fo be an informal proceeding and shall not 
be subf~et,~\l the proy[~ibns of the'f:lqr_ninistrative Procedure Act (Chapter 3.5 
(commencing:with,Sectioll11·t340), 'Ciiapter 4 (commencing with Section 

•·. jt' .' .,,~·~"~.;,~,·:':':·;qqn,, ..... \'" 
J1,;},,?;q),Chap~~r1;~:p (commenf:iiOll ,vvith Section 11400), and Chapter 5 1

<!(!li(po'rnrn:~~qiRg \1\)it~,:~ection 11500}'of Part 1 of Division 3 of Title 2 of the 
,,H;::·GovernmentCode~:;•:,

f1f':;i•:J' '""':'i ~£·;,.',;·,

<iij!lkt::l) The Executi\(~],C?ffi~eiyc;>,r,his o! h.er designee, may affirm, modify, or withdraw 
'''i!Hl;~he letter of aa11,1on1shm~pt. W1thm 14 calendar days from the date of the 

'',,;i:lffipe conferenq~. ,the Executive Officer, or his or her designee, shall 
p~:;fi;qnally serve,c)'r send by certified mail to the licensee's address of record 
with tli'e board'a vlritten decision. This decision shall be deemed the final 

~C'J::·, /;r.:,;, 

admini~tra,tjve:,decision concerning the letter of admonishment. 
(E) Judicial 're,vi.ew of the decision may be had by filing a petition for a writ of 

mandate in' accordance with the provisions of Section 1094.5 of the Code of 
Civil Procedure within 30 days of the date the decision was personally served 
or sent by certified mail. The judicial review shall extend to the question of 
whether or not there was a prejudicial abuse of discretion in the issuance of 
the letter of admonishment. 

(2) Comply with the letter of admonishment and submit a written corrective action 
plan to the Executive Officer documenting compliance. 

(3) The letter of admonishment shall be served upon the licensee personally or by 
certified mail at the licensee's address of record with the board. If the licensee is 

http:re,vi.ew


served by certified mail, service shall be effective upon deposit in the United 
States mail. 

(d) The licensee shall maintain and have readily available a copy of the letter of 
admonishment and corrective action plan, if any, for at least three years from the 
date of issuance of the letter of admonishment. 

(e) Nothing in this section shall in any way limit the board's authority or ability to do 
either of the following: 
(1) Issue a citation pursuant to Section 390 California Co_d~~'flft>Regulations. 
(2) Institute disciplinary proceedings pursuant to Sectiol']illi9 bt the Act. 


~~111111 ~~~~~~ ' 
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PROPOSED REGULATIONS RECITE AND FINE 

January 10, 2008 


§390. Issuance of Citations and Fines. 

(a) The Executive Officer of the board or hist or her designee may issue a 
citation containing an order to pay a fine between $100 and $5,000 and wi#f an 
order of abatement against a licensee for any violation of Act or the California 
Code of Regulations 1 A citation may be 
issued without the assessment of a fine. 

(b) Each citation shall be in writing and sh;311l)qescri0'$ti!WJ 
nature and facts of each violation specified 
to the law afl€1.lor regulation alleged to 

(c) The citation shall be served 
personally or by certified mail. 

.NOTE: Authority cited: Secii1 ~Q~l;;,1.uuc•-•ttiUI'\i 

Professions Code; and Chiropr~9tid11 ltlj~J.qtjye '"!·g.:,1\Jc'" 

1 xxxviii. Reference: Sections 1 ooo~~(b) a:h'ali1!Q0,9-1 ,'IR'III"in,p"" 


Code; and Chiropract!f:,l,~ii\jj~~ve.Act1 ~W:C~,iifffifWi~lt*1ftf~·.

HISTORY: 1. New'jseetJ.orJ.flled 9~2!5t2000; op'er.at1ve

,\'1!ii/ "UU . <!: f2000 N 39)
I 0, ' /.~ ·'f~i; i! !;!·;· '~~'~'' 

/~Y> tP~-; r(~t-
~i! ~i!.r,. tilu '~H1_
1 

§390.1. cri~~~iati>l.~m~~~~~~~~~#~~l~l]ilt<:;,;:~:W' 
In theli~~\ii~fl&:e:,Qf a~~)!dit~tion, the.tolid~ing factors shall be considered: 

·!'!!'1!.1 ~'"'l''·'r-1'. h," 1 r~ 

(CJ)1l'rJilture and 'sey!"rity''of.!b.e violation. 

(b~~~~ngth of time"t~~t. has:~~9,sed since the date of the violation. 

(c) 'G.~psequences clfit~.e violafibn, including potential or actual patient harm. 
(d) Hisl~!iYr.of previou~) yiolations of the same or similar nature. 1 1 
(e) Evid~mce, that thej\l.iolation was willful. 
(f) Gravity'&f:,t~[? viq!~tlbn. 
(g) The extenY!tq;~\lich the cited person has remediated any knowledge and/or 

skill deficiencies wilit\h could have injured a patient. 

NOTE: Authority cited: Sections 1 000-4(b) and 1000-10, Business and 
Professions Code; and Chiropractic Initiative Act of California, Stats. 1923, p. 
1xxxviii. Reference: Sections 1000-4(b) and 1000-10, Business and Professions 
Code; and Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii. 
HISTORY: 1. New section filed 9-25-2000; operative 10-25-2000 (Register 
2000, No. 39). 

http:Hisl~!iYr.of


§399.2, Violation Cedes and Penalty. 

Q@€EJSGJtieR. 

~JOTE: AtitRerity eite€i: Se€ti@AS 1QQQ 4(8) aR9 1QQQ 1Q, QwsiRsss eu~a 
PrrafessisAs Ce€ie; aRd GRiF9FJFaBtie IAitiativs /\Gt ef Galifen~ia, Stats. 1923, )3. 
1JBQCViiL RsFsreFtee: Sestigns 1QQQ 4(8) aA€1 10QQ 1Q, ISwsiRsss aRd PFGfGssieRs 
Ceete; eu~a G~lPSFJFaetis lRitiative Aijt ef GaHfen~ia, Stats. 192A, J3. 1JooNiii. 
HISTORY: 1. New seetisR f.ils€1 9 2!i 2Q9Q; SJaSFativs 1 Q 213 2QQQ (Rs§istsr 
2QQQ, ~1€l. 2Q). 2. P.msR€fmeRt sf swbseetien (aJ file€11Q 16 2QG2; @fJSrativB 11 
Hi 2QG:i (Rssister 2992, ~I e. 42). 



§390.3. Citations for Unlicensed Practice. 

The Executive Officer or his/her designee may issue a citation against any 
unlicensed person who is acting in the capacity of a licensee under the 
jurisdiction of the board and who is not otherwise exempt from licensure. Each 
citation may contain an order of abatement fixing a reasonable period of time for 
an abatement and an order to pay a fine not to exceed $5,000 for each violation. 
Any sanction authorized for activity under this section s~a!il~·e separate from and 
in addition to any other civil or criminal remedies. .!IJ1lll!'l1 

1 :,_ nf {i _#f~r '''I"'''~' 
NOTE:. Authority cited: _Sectio~s 10_0~-4(bl<~Wcr 1 ·:QRnlo, Business and 
Profe~-~1ons Code; and ~h1ropract1c lnltlatlv,~W-11\vt of Call~or.qm • Stats. 192~, p.1 
1xxxv111. Refe~ence: ~ect1?_ns_ 1000-4(b) an,qj!~~00-10, Busmesst[\!RP P~?fess1ons 
Code; and Ch1ropract1c ln1t1at1ve Act of Cii\IJf:orma, Stats. 1923, p. 1¥bJtVIII. 
HISTORY: 1. New section filed 9-25-20'&0)ioperative1 !~)0c25-2000 (R~~'i.ster 2000,1 1·, 1•!1 A~l{.lV '~ 
No 39) 'Vlih- mj'''v 

· · {'tnt·h· .~1!!1n~~
,,J:Hf:~i ·:, 

~1;: ,_ '{'tf'l''l
d C"t t" ···•l"· '•· 1·,§390 4 C t t. . on es e 1 a tons. \~~m~HUH~Hh ~tqif1 11

'Jl,H. ~~~:;;:,(,-, '\{tht 

(a) The c!tat!on shall _info~m th1llliiPe?:g_~~~~fb,ftf if ~~l~.~e desires a. hearing_ to 
contest the f1nd1ng of a,.V,Iq!atlon, thattJearJng shalli~~. requested by wntten not1ce 
to the board within<¢tj!Jcal~qdar day~tj,cif::the dat~l(~f issuance of the citation. 
Hearings shall b~~~;e,rd' pursu'~g~ to the 'Wr:gvisions of Chapter 5 (commencing with 
Section 11500) Cif!ffl~rt 1 of DjX)~ion 3 of'J(iHr 2 of the Government Code. 

,,,~{·_H•:,''· _ "1!·!'"''"''1' 1Y'~fd_:1) 1·!c>j :iiJ':t·. _ . . "'" 1
(b) In addition to'%ir.u€Ming'''~·~·~~~Y,il]g.:p"~ovided for in subdivision (a) of this 

.... njJ·~"tFfr·, ...~nn)J.!<' ~..qtl''--~
s~ct!o~ llltpe1 !l~it~t~\!;P,~rsqri:{nay, within .,~4 calendar days aft~r service of ~he 
c1t~110,n!!!subm1t a'11(.([lt\en r~9,y.~st for an mformal conference w1th the Execut1ve1 1Offu;;er(, •j•ll•11 '<J!·r,

'~{I~lf), 1 ::.1.:-~, <L~:.lt
"-{' ~ :, ' ' 't 1 " ~ ' ' . -' 'i]qr. -,~!\\ · · 

(c) Ttle~!l;xecutive Olf\ser or his/her designee shall, within 30 calendar days 
from receipttlbtc the writtep' request, hold an informal conference with the person 

1cited and/or t\l~{b,er leg~'1' bounsel or authorized representative. 
{~'~tlJh,,~r 

~T~·'·-'iiF


1(d) The Executi~~~ 0fficer or his/her designee may affirm, modify or dismiss the 
citation, at the conclusion of the informal conference. A written decision stating 
the reasons for the decision shall be mailed to the cited person and his/her legal 
counsel, if any, within 14 calendar days from the date of the informal conference. 
This decision shall be deemed to be a final order with regard to the citation 
issued. 



(e) If the citation is dismissed, the request for a hearing shall be deemed 
withdrawn. If the citation is affirmed or modified, the cited person may, in his/her 
discretion, withdraw the request for a hearing or proceed with the administrative 
hearing process. 

NOTE: Authority cited: Sections 1 000-4(b) and 1000-10, Business and 
Professions Code; and Chiropractic Initiative Act of California, Slats. 1923, p. 
1xxxviii. Reference: Sections 1000-4(b) and 1000-10, Business and Professions 
Code; and Chiropractic Initiative Act of California, Slats. 1923, p. 1 xxxviii. 
HISTORY: 1. New section filed 9-25-2000; operative 1 q/,~~2000 (Register 2000, 
No. 39). ,:I'IHV

t~il;_-h!i h 

§390.5. Compliance with Citation/Order of Abaf~ffi'~~~Jl!li~t. 
rff:,_ ';" {UIF~~ 

(a) Orders of abatement may be exten.sJ,Ei~:¥6~ good cau~J\!l)tnw. cited per~on 
who has been 1ssued an order of abaterpe(ltls unable to complete:lt~.e correct1on 
within the time set forth in the citation\l?,~pause 9,~ij~onditions be~P,nd his/her 
control aft~r the ~xercise of reasonab.le diligrr~~f~lf!ilU~'·person ~ited n:ay re.quest 
an extens1on of t1me from the El)f!CUllve Offloe,r:JP.r' h1s/her des1gnee 1n which to 
complete the correction. Such ~'i!i~<1ll'i'St shall 'l:)~!jjp writing and shall be made

11H' (~-'l!'r"·· "-~~"\ 

within the time set f?rth for abaterTJ~rt:<HHii:r:·J; . •l!j!hh. . . 
(b) When a c1tat1on or order of'zapatement;:ll>, not oo:l[ltested or 1f the order 1s 

appealed and the perl>qm1.9,ited do'e~,.nol!!~retMliNii~il~r~ to abate the violation 
within the time allovxEi~:·i)~lpa'y.the fi~~!;th~¥ ~~ impo'se1:f shall constitute a violation 
and a failure to C\)m'tM with tn~:\citation'~9.r'order of abatement. 

(c) Failure to•!ti[n'ely compJ~I)ivith an 0/qer of abatement or pay a fine that is 
imposed is unprofe$$ional,•¢6iiduct,and :d)~y result in disciplinary action being 

'>")t> f~_--,;'.:"-··-"·~~:1~::; _!r~--,~ \'!' 

taken by t.he. bpard. '•.,+v< .· "'"''·"''' "•',.,n_~,;~.!:l;:;~;:~-- -~<-:\w,,~:.' ~~ .. l;_~~ 
/:l}l'yW'-i..''_:'·i• "'{{'1::.r. 

NOJ~J\;?'
1

Auth~~~~~l\l;9}~e2i!ll)~r,ctio~s 1.o.o~-4(b) and 1o.oo-10, Business and 
Prdf~.~,)\lpns Code; a1Jq ,Ch1rq_Rr,~ct1c lmt1a!lve Act of California, Slats. 1923, p.1 
1xxxviii\li~.~fer.ence: ~e,~'i,p.ns 1000-4(b) a~d 1?00-10, Business and P.~?fessions 
Code; and:Gh1ropract1c 'Initiative Act of California, Slats. 1923, p. 1xxxvm. 
HISTORY~'1!1i!JI}Jew sect!~~ filed 9-25-2000; operative 10-25-2000 (Register 2000, 
No 39) '{u-~.-; · /'!.:;:'· 

. · '\f:;·l_.AW:'y·
,, "; il'' 

§390.6. Notificatirir{to Other Boards and Agencies. 

The issuance and disposition of a citation shall be reported to other 
chiropractic boards and other regulatory agencies. A licensee's compliance with 
an order of abatement or payment of a fine based on the finding of a violation 
may only be disclosed to the public as satisfactorv resolution of the matter. 

NOTE: Authority cited: Sections 1000-4(b) and 1000-10, Business and 
Professions Code; and Chiropractic Initiative Act of California, Slats. 1923, p. 

http:e,~'i,p.ns
http:reasonab.le


1xxxviii. Reference: Sections 1000-4(b) and 1000-10, Business and Professions 
Code; and Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii. 
HISTORY: 
1. New section filed 9-25-2000; operative 10-25-2000 (Register 2000, No. 39). 
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