STATE OF CALIFORNIA : ARNOLD SCHWARZENEGGER, Governor

Board of Chiropractic Examiners
2525 Nalomas Park Drive, Suite 260

Sacramento, California §5833-2931

Telephone (516) 263-5355 FAX (516) 263-5369

CA Relay Service TT/TDD {800) 735-2929

Consumer Complaint Hotline (866) 543-1311
hitp:/fwww.chiro.ca.gov

NOTICE OF PUBLIC MEETING

Notice is hereby given that a meeting of the Enforcement Committee of the Board of
Chiropractic Examiners will be held as follows:

January 10, 2008
9:00 a.m.
Hearing Room
400 R Street, Room 101
Sacramento, CA 95814
AGENDA

CALL 7O ORDER

Approval of Minutes
May 24, 2007

June 21, 2007
November 27, 2007

Discussion and Possible Action:
+ Draft Expert Consultant Guidelines

Discussion and Possible Action:
» Conflict of Interest re Expert Consultants
Discussion and Possible Action:

» Draft Regulations re Letter of Admonishment
Discussion and Possible Action:
» Draft Regulations Cite and Fine

PUBLIC COMMENT
NEW BUSINESS - Future Agenda ltems
ADJOURNMENT '
ENFORCEMENT COMMITTEE

Hugh Lubkin, D.C., Chair
Francesco Columbu, D.C.

e e —

A quorum ofthe Board may be present at the Committee meeting. However, Board members who are not on the committee may observe, but may
not participate or vote. Public comments will be taken on agenda items at the time the specific item is raised. The Committee may take action on
any item listed on the agenda, unless listed as informational only. Alltimes are approximate and subject o change. Agenda items may be taken
out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled without notice. For verification of the meeting,
call (916} 263-5355 or access the Board's Web Site at www.chiro.ca.gov.

The meeting is accessible to the physically disabled. If a person needs disability-related accommodations or modifications in order to participate in
the meeting, please make a request no later than five working days before the meeting to the Board by contacting Marlene Valencia at {916) 263-
5355 ext. 5363 or sending a written request to that person at the Board of Chiropractic Examiners, 2525 Natomas Park Drive, Suite 260,
Sacramento, CA 95833, Requests for further information should be directed to Ms. Valencia at the same address and felephone number.
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MEETING MlNUTEs;EfEi E
Enforcement Com_lmj;t ce iE

Committee Members Present
Hugh Lubkin, D.C., Chair
Francesco Columbu, D.C.

Staff Present
Brian J. Stiger, Executive OffIC r:[f
LaVonne Powell, DCA Senl ‘rv!;eg'

=
Az
i
e

Call to Order
Dr. Lubkin cal

f

Dr. Lubkm\stated the commltteé‘als current purpose is to deal with matters pertaining to discipline and
other mlscelianeous matters. -yl\/.l_r' Stiger added that the comm|ttee s purpose needs to be further
defined througH i 'ﬁu[e meefihgs

i \% 12(
Discussion re Enfo‘rce .ieint Process Overview
Sandra Patterson presented an overview of the enforcement process including complaint intake,
investigation, and the formal administrative process. Mr. Stiger provided the staffing levels and their
roles within the Enforcement Unit and stated that all disciplinary matters are approved through the
Executive Director. Dr. Lubkin suggested that from a public safety perspective, he is concerned that
the Board does not have a peace officer on staff to review complaints. Mr. Stiger stated most
Boards and Bureaus within the Department of Consumer staff utilize trained internal staff to conduct
the initial review of complaints fo save costs and if the allegations rose to level that required peace
officer involvement the case would proceed in that manner.
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Dr. Lubkin asked how the board would implement section 306.1 since it has been approved through
the APA process and been in place for 10 years. Dr. Lubkin asked if the Board’s disciplinary
guidelines are considered an underground regulation since it is mconsust? t with CCR 306.1. Ms.
Powell stated the disciplinary guidelines are incorporated into regulatlg %by reference. Ms. Powell
advised the committee to place 306.1 on an agenda for a future meetlpg for a full discussion. Ms.
Powell added she has serious concerns about 306.1 as it is curqertly Eertten and the effect it would
have on the Board’s enforcement program. “*i%i@% km;

gl

Dr. Lubkin moved that the committee place 306.1 on th ;;j\fg};l nda for the neXél F’ﬁehetlng Dr. Columbu
seconded the motion. i eitmgiﬁ?i
§¥§3f

1
i
1Foard s enforce en;c process to

Mr. Stiger stated that Board staff has made severa|

. . i3 3
protect California consumers. 4

s-

Dr. Columbu suggested that Board staff pri
Also, he recommended that Expert Witia‘;eé

Mr. Stiger highly recommended that the Boa
workshops to educate licensees. il

Dlscusjsﬁlﬁon and Posis‘iulrol!ﬁtﬁcti L;:rre Mail Ballots
Ms. Powel] explained thafg?“rq ulc@tge making changes to the mail ballot to include language that
board! members do not dlsdgﬁsgl cases; W|th anyone including board members. Additionally, she

recommeqded that the Boardgdopt a two member hold on mail ballots rather than the current one

member hold“ ,

H §§
By

Meeting Adjourned
Dr. Lubkin adjourned the meeting at approximately 12:50.
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BOARD OF CHIROPRACTIC EXAIle‘f
MEETING MINUTES _: ¢§“§%
Enforcement Commilttgt }

Life Chiropractic Colle e
25001 Industrl I‘Blvd

Committee Members Present
Hugh Lubkin, B.C., Chair
Francesco Columbu, D.C.

Staff Present
Brian J. Stiger, Executive O
Marlene Valencia, Staff Se

-‘. i1
Call to Order q{gﬁi
Dr. Lubkin called the mM

3%,

Roll Call
Dr. Colu
A

i

fﬁ-ﬁ

: A« M 315:‘:?‘;1 .

L i ore
Dr. Lubklg%iprowded a bnef = g iew oﬁ ectlon 306.1 and stated that the Board has never
lmplement‘e;félhthe regulation. x‘{ i i*; e Board has received several inquires from the public about the
status of seéiigbh on,306.1. The ¢ xm mittee has been asked to study and provide recommendations
back to the fullE anrd on whgaH h@r to proceed with Quality Review Panels. The committee will work
with Board staff, h@ld publlo i garings, and will take written comment on this subject.

it |}y

Dr. Lubkin informed the,:p,'ubhc that the Board may establish a public task force to assist with this
matter and invited the publlc to send a letter of interest if one wishes to be considered to participate.

m
o:r::‘
e

=

Public Comment:

Dr. Charles Davis, D.C. President of International Chiropractors Association of California submitted
and discussed a proposal to implementation on how section 306.1. Dr. Davis states the goals of
implementation of section 306.1 are proper enforcement, decrease processing time and decrease
costs. Dr. Davis states the implementation of section 306.1 is mandatory as stated in the
regulation.


http:www.chiro.ca.gov

lect costs. He mentioned

X ]

Dr. Lubkin asked Dr. Davis for clarification on his proposal to establish Quality Review Panels by

region rather than by county as stated in the regulation.
Dr. Lubkin asked the Acting Executive Director to gather statistics on complaint information by

county by the next committee meeting.
Cost Recovery Procedures

EC Meeting Minutes
June 21, 2007

Page 2

pt

tiate the Interce

It
{

*

'%

program to assist with the collection of these funds.

Meeting Adjourned
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Enforcement Comga]’lj:t 'iij}iin
i
November 27 ia2007 ﬂgdih?
400 R Street, BE i 101 4 5§§ o
Sacramentq”‘QA 95814 ii%p,,
i g

Committee Members Present
Hugh Lubkin, D.C., Chair
Francesco Columbu, D.C.

Staff Present
Brian J. Stiger, Executive Officer
LaVonne Powell, DCA Senior Legal Counsel

Marlene Valenc:la Staff SeNICgS}E:iAnL?EYSt
ol i

Call to Order A
Dr. Lubkin called the mee
Gin

Roll Call il
Dr. Columbu called the roII

Dr. Rodnfay jSchell, D C*~|nformed 1k e mmittee that he and two other chiropractors were employed by
Commqns{y Mobile Dlagnostlcs to takeb( -fays of non-chiropractic patients. The Radiological Health Branch
(RHB) p|ted Communlty I\:'Ic:»blfe—:j gllag noshcgsibecause the three chiropractors were taking x-rays without the

3 F HB terminated his employment as well as two other chiropractors that
ynostics based on the citation from RHB. Dr. Schell says RHB will allow
%of the chiropractic office if the State Board of Chiropractic Examiners says
‘ofipractice.

them as x-ray techs. Dr.ﬁ el says that when they were hired, Community Mobile Diagnostics assumed that
the chiropractic operator superwsor license superseded an x-ray tech license.

Dr. Dietrick, D.C. stated that Community Mobile Diagnostics told her that if she could get the State Board of
Chiropractic Examiners to turn this around she would have her job back right away.

Ms. Powell stated this Board does not have jurisdiction over the department of Health Services.

Dr. Schell quotes Health and Safety Codes 107110 and 107111 fo support his position and that he has no
restrictions on which he can perform x-rays.
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Ms. Powell stated that her reading of the law is that chiropractors can only take x-rays within the scope of
practice of a chiropractic license, which is providing chiropractic treatment. She added that this Board only
has jurisdiction over chiropractic practice.

Dr. Schell states that RBH agreed to allow chiropractors to take x-rays outside of.the office if the State Board
of Chiropractic Examiners determined that it is within the scope of practice. ‘Iﬁ ﬁ} p

gf ‘Iif*

A

%

Dr. Lubkin explains that this Board has not taken any action against Dr. § che flf nd why is he uncomfortable
taking this issue up with RBH. Dr. Schell says RBH has stated it is upy to; hej ;c'a‘te Board of Chiropractic
Examiners. *ﬂ”’gj’;g” }‘ﬁgﬁ'

e

i ?ﬁ']tt
Dr. Schell wants to know if the Board authorized previous stateA%TGfH s made to RBH Qi@ {ormer Board staff.
2?3,

]
Mr. Stiger added that RBH established their policy on thls [ssue back in 1998 and their poll Y il;las never

P
“.4_-

i,
ot
ol

§ i
changed. He also commented that due to the Board’s: bquet situation argd enforcement pirfg{ti’les staff would
1

not even be able to look at this issue for a couple of monthsu ﬁ?g?;
{(; i
Public Comment {i\%ie fﬁii

s

school wants to ensure they arg;_j
restrlctlng chlropractors from kl

3 ,ﬂ

Dr. Lubkin adJourned \e meeting at 9:55.
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INTRODUCTION

! ’ard) is an administrative

Tyl

m' ssion of the Board is to

- competency and to take appropriate action whenever Ilcensees Ea‘a‘l to maintain the

standard of practice. The Board is responsiblei ifor lnvestlgatlons of {and discipline of
ary purpose isto protect the publlc from
incompetent, negligent, dishonest or tmparred 'chlroprac{tors Your role’ as an expert
consultant is extremely important, first in identifying whether a deviation frofh the standard

of practice of chiropractic or unprofessional conduct has Pccurred and secondly in serving
as an expert witness at any hearing th“ may result froméa_g ur expert assessment.

i Elypu to th dmrnlstratlve disciplinary
".q!‘t g_expectatlons of the Board with
'g\'r[i:te your responsibilities, your

d?WIth the complaint, patient records and certain
' terwews With patients, subsequent treating chiropractors
0 ‘ij_ders other wrtnesses and any statements of the

I'ftary expert co U!tant réviews in order to avoid the appearance of tainting your
evaluation. *iYou will be aske"jd on the basis of your review of the documentation provided,

to render your professronal assessment of the care rendered by the subject chiropractor to
the patient or patlents Inve vélived.

You are not asked, nor should you try, to determine what discipline should be
imposed upon the subject chiropractor. Your opinion must be based solely upon the
information provided to you by the Board; however, whenever possible you should refer to
chiropractic texts and other authoritative reference materials that help define accepted
standards. The opinion should be based upon your knowledge of the standard of practice,
based upon your education, training and experience and not upon the manner in which you
personally practice chiropractic care.

[f you have had prior knowledge of the subject chiropractor or if you feel you cannot
2



be objective in your assessment for any other reason, please immediately contact the
Board representative who sent you the materials. Also, if you are in need of any additional
documents or the records given to you appear incomplete, please contact the Board
representative who will attempt to resolve the issue.

In some cases, you will be required to testify in person as to your opinions in
administrative hearings held before an administrative law judge and be subject to
cross-examination by respondent in regarding your oplnloré)s iIn these instances,

I

you will be considered an expert withess and will be reql.glilgred to imake time to meet
with the Deputy Attorney General (DAG) assigned to pr?g,eggte the matterin advance
of the hearing in order to prepare for the hearing. dgki “mm;q

i i i i

i
%1 i

The Board of Chiropractic Examiners very muchiapprematesfbfgotur cooperation in
lending your expertise and experience fo accompllsh thls lmportant*’}‘ k. The Board
recognizes you play a vital role and your obJ., ] sctiwell on the
Board and the profession.

Board of Chli pra i
2525 Natomas ?Pa k“,lgiive, SM ite 260
S.ac ramento mCAa 958533,-*"2931

‘h }'

IWW. chlro ca.qov
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GUIDELINES FOR EXPERT«IREVIEWERS

| igi@ *lﬂggiligh%
§' “,} ‘?
TEN MOST ASKED QUESTIONS ﬂ;ﬁgﬁg% | §‘%ml!!§.
rfﬂ%fﬁ 4 ihgf‘g;giﬁf
1. Will 1 have to testify? ) “‘{ﬁ;gi‘ fﬁg;}h*a, j ‘
!

Possibly. Ifthe case is submltged for d|50|p||na.r1y{act| on, and a stipulated agreement
is not reached, you will be called upon, t@:-p!owde expert testin ony However, the majority

of cases are settled before a hearing |s'f\ el;cfiigg;yh
R
uﬂu.f . EE‘D

2. How much will | be paid?

The expert is pald $7

“ax

expenses you may mcu.‘ :
state law. h

r N -' ?
_imaerally speaklnfg iyou shoﬂlld receive payment for your services within 4 to 6
weeks. Ihc:@mplete form, W|II delay payment so be sure to provide your taxpayer
|dent|f|cat|onliﬁn.umber and mgnature It is also important to complete the Payee Data

) “d{ T[F fl
4. Can | be sued fomexpressmg my opinion?

«:
Yes. However, Civil Code section 43.8 provides immunity from civil liability for expert
consultants.

Civil Code Section 43.8 states, in pertinent part:

. there shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical staff,

4



. professional licensing board or division, committee or panel of such licensing
board, the Senior Assistant Attorney General of the Health Quality Enforcement
Section appointed under section 12529 of the Government Code, peer review
committee, . . . when such communication is intended to aid in the evaluations of
the qualifications, fitness, character . . . of a practitioner of the-healingarts . . . . *

This statutory provision provides for immunity from civil liability for expert consultants and
expert witnesses act[ng within the scope of thelr dutles in evaluatlngrand testifying in cases

ﬂﬂﬂﬂﬂ

Board staff. ‘igi_‘%J E{H;

5. Can | do some research? i

¢ gﬁh

Yes, you may consult chiropractic texts; and other aqthorltatlve refd F hoematerials
R, &l w

which help deflne accepted standards. Howeverﬁltlps imp _rtapt that you do not attempt to

o

conduct your own investigation of the facts in the E:”ase\ { ¢

6. How soon do | need to completeégtghse review and pi:%vilggle an opinion?
il it
N . it
Generally, you are allowed 30 days Héﬂ&’evigr this Varlgisjdependlng on the volume

and complexity of the case. Ina compllcaied case’ Iﬁyi%[\@r}g multlple patients, your review
could extend beyond our.-3G..Qay time frame fKeep inF md that the chiropractor you are
reviewing will contlnuelto e llatlents until asdetermlnatlon is made by the Board. if this
chiropractor posesi ! ;}danger{"";tq; patients, ilt is vital that you provide your opinion
expeditiously so that e,

,‘fcan move rapl'd]yfgto protect the public.

7. Who will,’se‘e

f
ﬁﬂ'he Subjectc roprac

dlscavery 1f3 an accusatic .ﬁ
«; B 5N i

Qe
)
Q{}?%h,

8. Can you\glve me a copy of a sample report?
W

Yes, pleasejsge %eétlon V.

9. What is the difference between a departure and an extreme departure?

Generally speaking negligence is defined as a departure from the standard of
practice of chiropractic is conduct which falls below that which a reasonable chiropractor (in
the specialty for which the subject chiropractor holds himself or herself out as able to
perform) would practice under the circumstances.

Gross negligence is defined as an extreme departure from the standard of practice

5



of chiropractic.

10. Which “community” do | use, when applying standards?

For our purposes “community” refers to the entire State of California.

INSTRUCTIONS o
1 ?EL ﬁ'ﬁ
A. Ensure that records/reports and materials’ LéJ:F ;fi ed for your review are kept
confidential and secure. ~ q. ‘<§§il;§§
*\;ﬁ:a; . ¢ ;”}F
B. Look at the case and determlne ‘h- \ei'i'eus any reason‘ﬁ%}: ;cahnot provide an opinion
because of a professional or persona] relah nship wi ‘!ﬁ{ ithe Subject and patients.
t*: !1""; ) {%7‘;;3
C. If for any reason youpe‘[ermlne that\you cannot’ e‘mplete the review or provide an
opinion, please Iet us ~k‘h w |mmed|ate%y and the’case will be reassigned.
Tﬂii s 1
D. Keep track of égk es and Irs spent re%il*ewmg
A wi. ; i i rer rﬂ
E. the & ii YrjE urd{s provided to you.
Z‘iﬁr s,
F. ﬁ%ﬁg jc}:ﬁgpfatients
R i

G. discuss the's se with third parties.

H. Do not pe orm anwnvestlgatlon on your own, i.e., attempting to obtain additional
rvgeﬁvmg participants in the case. If you feel the file is incomplete,
ithe enforcement staff at the board.

I Do not offer e;ny recommendation about the appropriate disciplinary action for the

Subject.
J. Do not make a copy of the records.
K. Do not destroy any of the materials provided to you.



L. Remember to sign your opinion.
M. Enclose an updated curriculum vitae with your opinion.

N..  Whenvyour reviewis completed, please contact the requestor and arrange to return
the opinion along with your statement for services, payee data record form,
curriculum vitae, and the records reviewed.

0. If you have guestions/concerns, contact the Board’ﬂgg forcement Manager or
Executive Officer. .gilgi! .

A
Y
hh!

IMMUNITY FROM LIABILITY i,

{fi\g

Civil Code Section 43.8 states, in pertjnent part: 4

AAAA 125‘; ﬁ;
. there shall be no monetary Itablhty o’n tI@e par’ﬂofl and no caust "%f action for
damages shail arise agalnst any person on;;account of the communlcatlon of

board the Senior Assistant Att ,
Section appointed under sectlon21252-§
committee, . . . when such commuqlcatlon isgmendgd
the quallflcatlons fltness, characterﬁ f of a pr (

&g Ith Quality Enforcement
pfr the Gove {nment Code, peer review
to aid in the evaluatlons of

i

and expert W[tnesseS' a_;upg Wlth?'
cases before the Board!

lawsuit rela’geiq;’%?

n the scope of ?helr duties in evaluating and testifying in
= %problems arise in this area or lf you are served a

§*

il

CONFIDEN ;'{EIALITY }
il .qi,f

acquired in the coursui;orf an investigation conducted by the Board, except of course in a
report to the agency"or in testimony after legal proceedings are lnstltuted againsta licensee

of the Board.

As an expert consultant to the Board, you are expected to safeguard the
confidentiality of the records delivered to you for review and to safeguard the identity of the
patients, complainants and chiropractors involved. You will be given materials to review,
including relevant patient records and investigative materials. You are obligated not to
divulge any information contained in theses materials to other parties. After your report is

7



written, all materials received should be returned to the Board. The obligation to preserve
confidentiality alsoc extends to any assistant you may utilize in the preparation of your
report.

il
INVESTIGATIONS AND THE DISCIPLINARY PROCEESSE n

G Eguﬁﬁszig
d brlngtmg disciplinary action against
'd ofr V|o|at|ons of thé Chiropractic

The Board's hearings are cond""
Procedure Act (Government Code § 1{'[

e public from UQ”’afe anda”‘"’
! "‘. 1

protectmtll
\"“L“ ?? 7 3

Theipurpose of theid‘ ciplinary process is not to punish as in the criminal justice
system, but to‘ensure that quallty chiropractic care is provided to the residents of the State
of California andig preserve high standards of the practice.

Standard mvestlgatlons in quality of care cases include obtaining all relevant patient
records, conductlng interviews with witnesses, including the affected patient or patients,
and obtaining any additional information. In insurance fraud cases, billing records and
insurance claims are obtained. At times, information is found that goes far beyond the
original complaint. After the documentary and interview evidence is obtained, the case is
reviewed by a chiropractic Board consultant. If the Board consultant recommends an
evaluation by an expert is necessary, it is then up fo the Board’s enforcement manager or
executive office to obtain an expert consuitant to ascertain whether a departure from the
standard of practice occurred.

8




After the investigative process, if it is determined that the subject chiropractor’s
alleged acts or omissions constitute unprofessional conduct, the completed investigative
report is submitted to the California Attorney General's Office to determine whether
sufficient evidence -exists to file an- accusation -against the subject chiropractor for
unprofessional conduct. If it is determined that sufficient evidence exists, an accusation is
prepared and served upon the subject chiropractor, and he or she is given the opportunity
to request a hearing to contest the charges. f{mhu

The hearing is held before an Administrative Lev%%%dudge of the Office of
Administrative Hearings. The hearing may last from one day to'sgy eral months, depending
upon the complexny of the case and the defense. Bot} S|des may call expert witnesses to
support their views. This makes it incumbent upor;.:tHegexpert con%sulf nt to ensure the
utmost care is taken when reviewing cases. 4

iﬁ

zq
-
P
i
A-u—p—f
$rivmri

-

fq ﬁthe subject chtrépractor and

The trier of fact (judge) hears evidence agamstf e it i
sL Ibm;t &d to the Board’ members for

renders in writing a proposed decision, which is it

adoption as its decision in the matter Ifthe Board mer tp adopt the proposed decision,
it becomes final; if the Board memb rs do not adoptithe proposed decision, the
administrative record is ordered mcludln t_tje transcript fromithe t;eanng, the exhibits, and
other documents. The Board members \then]decude the case ttgemselves based upon the
administrative record and the dlsclpllnary gu1dellnes‘§The Sub]ect chiropractor may petition
for reconsideration if dlssatlsfled with the deCISIon or pr ceed to take a writ of mandate to
the appropriate Supenprl contestmg the decision: W

R o

STAGES OF EXPI::‘; _~

ﬁ"
Wiikte,,
wf{ Eh;'\

case is réylewed bya Boa
to whether*or‘ otan evalua! ion by an expert is warranted. If the Executlve Officer agrees
that an exper

f'(

You, the expe‘ censultant at this point, will be contacted by the Board and will be
asked to review the case Information will be provided to you that should be sufficient for
you to determine whether you will be able to devote the necessary time to the matter and
prepare an expert report in a timely manner. If you agree to review the case, you will be
provided with the necessary documents, statements, and other evidence to render your
opinion. Your review should include an assessment of all relevant aspects of chiropractic
care with strict attention to evidentiary information provided in the investigation report. If
you should require any other information or something is not clear, you should contact the
Board’s representative, and every effort will be made to provide you with the information
necessary.

9



You must remember that at this stage, the review is primarily concerned with
whether there is a departure from the standard of practice. You are not asked to be an
advocate for the Board, the chiropractor or the patient. Your evaluation should be
objective, well reasoned and impartial because it is the primary factor in deciding whether
the case is submitted for disciplinary action. The Board is not interested in using your
services to advocate a position, make an example of or penalize a licensee. The Board
only wants you to provide an objective evaluation so that heﬁfcan determine if public
protection warrants the filing of disciplinary charges. Your evaluaﬂon may also result in the
issuance of a lessor enforcement action such as a citation. ;Mii

B. Hearing Testimony
.5 i
Once the case is submitted for disciplinary actlon‘, and an accusatlon |s%f|led you may be
called upon to provide expert testimony, should the case‘go to a hearlng R ugﬁ;
The majority of cases are settled before a heanngqsahelq hx,t
ai h w

If a case is set for hearing, the, Peputy Attorney‘General assigned to prosecute the

case will meet with you, perhaps seve(alntimes to review your expert oplnlon You will be

;‘
“"{1’.:; ‘“)
‘f,:%;

37

;2 E
ér

During the he ring, yo u;waII be called as the State’s expert witness to testify
concerning your oplnlohiand thejreasons for yqu,eplnlon You will be asked questions by
the attorney general and(by@ the: éiflbject ghlropractor or his or her attorney if the chiropractor
is represented%’ Wicounsel™ e total’ tlme taken for your testimony at the hearing varies
with the, complexr(y ""“the case{w The subject chiropractor will have been provided with
copies;bf any written 3

'ie .,mons i/o h_ave submitted during the investigative stage of the
caset iYc)u should always
the Boardi 1Y,

_m

prowde truthful testimony even if it is contrary to the interests of

You may also, be askeéd to evaluate the opinion expressed by respondents

expertat hed «zz g because oﬂentlmes respondents experts fail to prepare a written opinion.
rFL

{i ”‘ix f i*

REGULATION SEGTION 317 “UNPROFESSIONAL CONDUCT?

Specific laws governing unprofessional conduct:

Section 317 referred to above under “Quality of Care” includes other acts that constitute
unprofessional conduct. This section reads:

The Board shall take action against any holder of a license who is guilty of unprofessional
conduct which has been brought to its attention, or whose license has been procured by
fraud or misrepresentation or issued by mistake.

10




Unprofessional conduct includes, but is not limited to, the following:

(a)
(b)
(c)
(d)
()

(f)

(9)
(h)

(i)

Gross negligence;

Repeated negligent acts;

Incompetence;

The administration of treatment or the use of diagnostic procedures which are
clearly excessive as determined by the customary practice and standards of the
local community of licensees; A

Any conduct which has endangered oris likely to endanger the health, welfare, or
safety of the public; ’J;é b,

The administration to oneself, of any controlled’ﬂsubstaance or the use of any
dangerous drug or alcoholic beverages to the extent oriiln )@ manner as to be
dangerous or injurious to oneself, or to any pthér“person or td t}e public, or to the
extent that the use impairs the ability of the person to conducthIth safety to the
public the practice authorized by the Ilcense ?ﬂ **tigg
Conviction of a crime which is substantlallytr ated to the quallfrcatlons
duties of a chiropractor; ‘ #

1'$}
§functlons or

degree of discipline or to determlne uch;
moral turpitude, dishonesty, physmal vrole c’fﬁf"a i corruptlon A plea or verdict of
guilty, or a plea of ne[o contendre ISideemed to bpiaﬁconVIctlon within the meaning
of the board s d]sc:phnary provisions; ‘lrrespectlve of a subsequent order under the
S ~Q_3,;4 of the Penal Code. The board may order a license to
d.or may decllne to issue a license upon the entering of a
iminal matter
mlsdemeanor or any felony involving the use,
inistration 6f any dangerous drug or alcoholic beverage, or

any combrnatlon f, those: s’qbstances

() o lThe violation ofi""a'ny of the"provnsrons of law regulating the dispensing or

(k)

(M

(m)

(n)
(0)

SgiEest

admlnrstratlon of n‘arcotlcs,r’dangerous drugs, or controlled substance;
The" comm155|0n ofii tany act involving moral turpitude, dishonesty, or corruption,
whether{thehact is commlt’ted in the course of the individual’s activities as a license

Knowmgly m __ng or signing any certificate or other document relating to the
practice of ch|ropract|c which falsely represents the existence or nonexistence of a
state of facts;
Violating or attempting to violate, directly or indirectly, or assisting in or abetting in
the violation of, or conspiring to violate any provision or term of the Act or the
regulations adopted by the board thererunder,
Making or giving any false statement or information in connection with the
application for issuance of a license;
Impersonating an applicant or acting as a proxy for an applicant in any examination
required by the board for the issuance of a license or certificate;

11
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(p) The use of advertising relating to chiropractic which violates section 17500 of the
Business and Professions Code;

(9) The participation in any act of fraud or misrepresentation;

() Except as may be required by law, the unauthorized disclosure of any information
about a patient revealed or discovered during the course of examination -or

treatment;
(s) The employment or use of persons known as cappers or steerers to obtain
business; i

] The oﬁerlng delivering, receiving or accepting of any rebate refund commission,
preference patronage, d|V|dend discount or other corn g;i_eratlon as compensatlon

(u)  Participation in information or referral bureaus h‘rch do | e f-"-=comp|y with section
317.1 of the regulations. By e
(v)  Entering into an agreement to waive, abrogate or rebate the dedj ct;ble and/or co-
payment amounts of any insurance pollcy by forgiving any or all fi-?any patient’s
obligation for payment thereunder, when used as qqfadvertrs:ng and/or marketing
procedure, unless the insurer is notified m**wntmg of the fact of such waiver,
abrogation, rebate, orforglveness in each suchnflrretance (Subdivision contains
actual waiver langua e .
(w)  Not referrlng a patient to a phys |ér’|1yand surgeon e\[ lo];her licensed health care
provider who can provide the approprla nagement of a patlents physrcal or
mental condition, disease or |njury within &
course of a diagnostic evaluatlon\ erchlropr ( detects an abnormalrty that
indicates that thefpatlent has a physma[ ormental’ cond|t|on disease, orinjury that is
not subject j:ofrap_propna eimanageme‘nt by chlropractlc methods and technlques

=,
PPt

o

under the care'ofis‘uch D :erxp,hysrman pnd surgeon or other licensed health care

prowdezri ':;_hol, is prowﬂ ng ?he approprlate management for that physical or mental

copdltlonf‘dlsease or |nJuEy within hfs or her scope of practice.
T!je offer, advertg _{bStI’[U’[lOI‘I of a spinal manipulation for vaccination.

b

TYPES OF;;ENALUATION

‘\.:r Iy A
Because there are eny possible violations of the laws governing the practice of
chiropractic, evaluationis of cases vary with the subject matter of the possible
unprofessional condlict. Listed are the major kinds of evaluations you may be asked to
prepare.

1. Quality of Care.

These cases involve the quality of care rendered to a patient or patients. The
general guestion asked in this context is whether the subject chiropractor's treatment of the
patient constituted an extreme departure from the standard of practice (gross negligence),

12
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repeated departure from the standard of care (repeated acts of negligence), or exhibited a
lack of knowledge or ability in carrying out professional obligations (incompetence). Often,
it is difficult to distinguish which of these definitions fits the treatment rendered and often,
the conduct described exhibits both incompetence and negligence or gross negligence for
a given patient’s treatment. -Note: - One “simple” departure from the standard-of practice
(negligence) is not considered unprofessional conduct. Your evaluation should state
whether in your opinion it is simple negligence versus repeated acts of negligence.
il

Generally speaking, a departure from the standard ofnplﬁagci’élce of chiropractic is
conduct which falls below that which a reasonable chwopractorﬂﬁln the specialty for which
the subject chiropractor holds himself or herself out as,? Able eteiiperform) would practice
under the circumstances. “g*-‘z- zii}ﬁ
ﬁg;;% hk & “!{;%’
A lack of knowledge or ability in carrying oqtrprofessronal obliga l‘@*ﬂsiilgs exhibited by
evidence that the practitioner either lacked traiinlrlg in the partlcular area |n1 |ch he or she
exhibited unprofessional conduct or that he ot shegwas unat Ie to understand the standard
of practice and perform according to its mandates.} %i i 431" R

i *irr

f
s,‘“rﬂ

Of course, the distinctions are often difficult to makei';lgut that is why you are called

upon as an expert With your know ge, of the stahd‘ardsgof practice within the
'eatof gxpertise, we:are asking you to rendera -
professional opinion based upon your educa’uog,.a KQOW%B}CE Jei' experience, and training.
\éir.gﬁiﬁ {*;E»if ’
\;u}.y t%.

m

chiropractic community, especially in yolir W ;i

.....

relat!oglsh

Lhﬁﬁiyf S5

unprofessmqal'conduct

H’f Fahis Li L
<‘
b

ases,you are not asked to evaluate the CREDIBILITY of the

W0
complalnlng wﬂness or nether th’efralleged misconduct actually occurred. This will be

1T

determmedfat the hearlng,iif one istheld. For purposes of your review, you are to assume
that the complalnant s account of the sexual conduct is true.

o

irh
;I?reatmgint Violations.

3. Excessi\if

California C‘g‘de of Regulations Section 317 states that the “administration of
treatment or the use of diagnostic procedures which are clearly excessive as determined
by the customary practice and standards of the local community of licensees...” The “local
community” is the State of California. In this type of case, you are asked to state the
standard of the community of licensees concerning the number of chiropractic visits
necessary to treat a certain condition and the kind and extent of diagnostic procedures
necessary to diagnose the condition. For example......................... This may also
constitute gross negligence or repeated acts of negligence. Note: the insurance industry

13



does NOT set the standard of care, therefore whether or not an insurance company
considered treatment to be excessive is irrelevant.

4. General Unprofessional Conduct.

Section 317 states that a chiropractor may be disciplined for unprofessional
conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct. Any
unprofessional conduct which is not set forth as such in the Chlrppractlc Initiative Act,
governing regulations, or other statutes covering the practheigls reférred to as “general
unprofessional conduct.” General unprofessional cond ptg fireﬂects conduct  which
demonstrates an unfitness to practice chiropractic that dees nos[ g‘at into other categories.

In a case entailing ethical violations, you are, ask% d to setif h the standard of
conduct for a chiropractor in the circumstances descrlbed and perhaps the underlying
ethical code, and then you are asked fo descnbe |n what manner the subJect chiropractor
viclated that standard. it §§ 5;{’

53
)
5;

Pralocdl
"%n.m ‘“"w"

~ALHE OPINION'ITSE i

ﬁ% 27T i

41%’1 s {T‘J{l”{gn! i‘?‘} t’
There are Sarﬁple Expe rts@plnlons appended to this booklet at Section V. Please

refer to those whén V\frlt ng’youg Plnlon but remember that they are guidelines only, and

that your case and the ceptents G Jr.0piniol will necessarily differ.
Ay, |

A. Conten

1. An'”accurate I[stlng of the records and other documents sent to you to be
rewe\n‘(‘e‘q Addltlonally, all of the documents provided for your review will be
stampe 0 ‘th:_fa 'sequential number (“Bates Stamped.) For example, if you
receive a“flve’*'page investigation report and 50 pages of patient records, each
one will cohtaln a page number stamped at the bottom of the page starting from
1 to 55. You should refer to these numbers whenever you reference a
document in your evaluation. This will assist the DAG who will later review your
report. It will also ensure that your testimony before an administrative law judge
will be organized and time-efficient.

2. The substance of the opinion, which should consist of the following for each
patient, if there is more than one patient:

14



a. Do a summary of the patient’s case, including relevant patient history
and presenting complaint. Describe the subject chiropractor’s
treatment, and any subsequent treatment. Summarize the facts of
the treatment and the findings.

b. State the standard of practice for the treatment of such a patient.
Remember to state the standard of practlce ;gor the community of
chiropractors, not just the way in which yoiu personally would treat
such a patient. The standard reflects vyhat@a reasonable chiropractor
would do under the circumstances. <{ %ilﬁm

C. Specifically describe any dewat;otglstfrom the sta‘rgtgg]E d of practice and

explain why. Each finding of;a deviation from the s tar cg ard should be
specifically described. For‘hexample‘a .your report shol

?uldf’state as
follows: S, {ﬁ;g;:i% ;}

p i
m—-—x—

Subject chlropractor deviated fro
areas as follows Tty

re,
. ei’ﬁﬁs‘s W
, € cessive treatment excesswe use of dlagnostlc or

f :
lfgnhvs Mitigation,
tgz ;-
rgtlng your: opmlon you are asked to summarize the treatment rendered
and the fmdlngs of the subject chiropractor. In preparing your summary, you may
have ldentiﬂed ‘certain factors that could have hampered accurate treatment.
Please rememberthat it is your obligation to state the standard of practice and the

departure therefrom.

Mitigation is defined as an abatement or diminution of penalty or punishment
imposed by law. Although there are instances where mitigating circumstances are
relevant to the imposition of any penalty, those factors will be considered by the trier
of fact. Therefore, you are asked to refrain from commenting whether the subject
chiropractor should or should not be punished because of certain mitigating or

15


http:o~:lni.Qn
http:f1H-idftl-1;t.lr
http:f~PH\.71

aggravating factors. The actual discipline to be imposed on the chiropractor is the
province of the trier of fact, and you are not expected to prescribe or recommend
any discipline in the case.

. Injury 18 Not Essential.

The primary focus in an expert review is whether there has been a departure
from the standard of practice of dentistry, not whether the pqtient has been injured.
Although the potential for injury because of the wolatlpn}@fthe standard of practice
may be relevant to a determination of the degree ofy Fi arture actual injury is not
required to establish a violation of the Act. Als fujust be ause there is no injury

does not mean there was no departure from thl? Standard Oﬁ Eactlce
f“& i} SN
i i

. Evaluation and Credibility. l’fﬁ; ‘Zgﬁi

{E Fu i %, by

In many cases, the significant facts*w;!l not be;Jn dispute. Howe\ifer in some
cases, (such as sexual misconduct or allegatlan-of assault) significant facts may be
disputed. For example, the patlent may state tha’u %somethlng happened, while the
subject may deny that it occurre s 3 iyour opinion may depend on

s
wkema,

cladpiicd o

Miomd

par’ucular]y |mportant to

assess the' casgfh@!‘i\g terms 'f the standard%o'f practice AT THAT TIME.

i |f you were not in practice at the time of the
"l"{i__ed as an expert consultant. If you are aware of the
“Ylolqtlon occurred through your education, training and

{standards at the firy
arender an opinion on the case.

i
f‘ “*experlence you
l

In performlng your review, you should maintain objectivity, and view the
assigned casi? WIthout regard to any other legal activity that may surround it. In
specific, you should ignore the existence, non-existence or magnitude of any civil
judgements or settlements involving the case. Since you may not be reviewing the
same documents that were used to support or refute a civil case, no attention
should be paid to any past adjudicatory history. The expert reviewer should focus
on the patient records and other case records, not on the reports, depositions or
other testimony of other expert withesses.
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Section IV

COMPENSATION

The Board staff will provide you with a form entitled “Expert Chiropractic Consultant’s
Statement of Services” and a form entitied “Payee Data Record" for use in billing for
services which you render to the Board as an expert consultarjgtsiszfou will be asked to fill
out the Statement of Services form COMPLETELY for each gése that you review and you

B

may be required to fill out more than one Statement of Sewlcéiségg m during the course of a
case. Failure to fill out the form completely will delay youn Zom per}’}b’uon The Payee Data

Record is only required to be completed annually. fﬁ g W 3 &, iﬁ!g%i
Uy

i

You will be compensated at thex rateiﬁo.‘gi $75 jerhour for your gvaluation and
d 6 the case for each DAY for your
eventual bllllng qi . ‘zfil

A. Initial Evaluation.

(4 tis®uly 1 through June 30.

The Board keeps its accml]n‘“t ) frf i
ohe form. Instead, use a

Please do not submit bllls for t‘\ﬁ/o F’ califears on

y ;’égﬁ" iiﬂ? éﬂg

This lnc!lu@es anyg Gt |'I15uitat|on ln)person or by telephone, before the case is
filed, durmg the pend J;f gi0 hegact|0n~ or in preparation for hearing. You will be
Ty ra‘h

.0 $10.‘penhour

C. Tesﬂtlmony at Hearin

SR it b
«i%‘ e b
& W lgcl\,(}ou will be éé' pensated at the rate of $75 per hour for testimony, with the
maxumﬂrfn;rfee aliowgagl?*le for a full day of testimony being $1200.
= -rnn§

iiéks;} {E}f

]
¥

D. Miscellaneous; Expenses
}aw

Expenées incurred in fulfilling the various requests may be itemized on a
separate sheet of paper. Mileage and parking can be charged in connection with
testimony at hearings. All expenses incurred in this category must be accompanied
by a receipt, excluding mileage. In the event your testimony requires an overnight
stay, the Board will make the appropriate arrangements for you.
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Section V

- SAMPLE EXPERT OPINION

The sample expert opinion appended hereto are examples of the product the Board
expects from your expert review. It is provided for purposes of regerence as to form and
expression only, and in no way reflects the decisions or oplmor]siE {f*the Board with
reference to any of the fact situations cited. You may, in fact egree or disagree with, or
have no opinions about the opinion in substance. e 1’ iijig i

TERMS TO BE AVOIDED IN REPORTS zai
iy, "

Exacerbation: Certain situations or conditions: ¥may exaggrhate a chlropquto&s actions
with respect to a case. For example, belngfmebnated %whlle seeing aggpatlent may
Wy

exacerbate an underlying lack of knowledge or a I\l(l; ;!f‘ |s approprlate todescribe such
exacerbating conditions. &

.«»‘

e

@
<.
g
=)
-
5
. =
=)
Q
1}
=
]
o
Y —
o
1)
- @
>
©
@
= R
-
@
E
(D

rmlne whether, and in what

e
T £y
manner, a chlropractors actions depart a‘rom the;standard otf practlce or demonstrate a

incompetent” or "nos one in h: ‘hght mmd Would do...” Your report should objectively
establish what beha\nor was ‘pected andt how the chiropractor failed to meet the
expectation. R - ili

RN A 4 Sl ih*h’ ?HJ"!
Malpractlcer Malpchtlce |s:ﬂat#term Wthh applies to civil law (i.e., suits between
|nd|V|duaIs) The Beard functhts']si ungder administrative law, and its cases deal with
unprofessmnal condursf’c*E tAlso expert reviewers should not let any information regarding
malpractlc “'fi:._llngs settiemer;ts or judgements affect their review of a case. The standards
of e\ndencefgn[d proof for & E §I| cases are different than for administrative cases.
Mitigation: See. a_cerbatson above. While certain facts or conditions may mitigate a
situation to some d _'gree ‘the expert reviewer should document but not draw conclusions
from such mformatlon'

Penalties: It is not the role of the expert reviewer to propose a penalty. This will be
determined at hearing, based on detailed guidelines adopted by the Board and utilized by
Administrative Law Judges.

Personalized comments: Avoid characterizing the actions of the chiropractor in personal
terms: “She was rude and unprofessional to the patient.” Instead, describe what the
expected standard was, and how the dentist deviated from the standard.
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Section VI
SERVING AS AN EXPERT WITNESS
zgilih

A. EXPERT WITNESS Wt
1

A,

You have been asked to testify at an ao’mmrstratrveiheanng agalnst a chiropractor.
You will be an expert witness. VWhat this means is that because gf your background,
training and experience you can express opinions and make evaluatlens that a layperson
could not make. (0 &

Ag"'t{“ ‘ﬁlig

E G
Prior to the hearing date, you will be»fcomtacted byl,,the Deputy AttoLney General
(DAG) assigned to represent the Board and fo prese ‘ qurcase at the hearlng The DAG

prowded by thet r_e‘ p_ondent chlropractor or his
(Dlscoverﬁ*; Wwhen each side provides

»uise as well as the names of any
e
i 5§

SE R

H {w Y 4 .
The heanng Iiafforded a ch‘r’ropractor who is charged by the Board, is known as an

Admmrstrat:ve Heanng,rarld is cofnd ucted under the Administrative Procedure Act (APA).
While a‘fni ‘APA hearing as some Fthings in common with a criminal trial, it also has
numerous dgﬁerences Ing general APA hearings are less formal than trials. The hearing
will be conducted by an Admlnlstratlve Law Judge (ALJ) who works for an independent
state agency, notf;forthe Board No jury is used in APA hearings. The attorneys (or the
subject chiropractof; &'or she represents him or herself) can ask questions of withesses
for both sides (dire vfia'nd cross examination). The ALJ also may choose to ask a witness

guestions to clarify specific points.

As with a trial, the burden of proving the case rests with the Board, which brings the
accusation against the subject chiropractor on behalf of the Board's Executive Officer who
is the Complainant in these cases. In an APA hearing, the standard of proof that the Board
must meet is “clear and convincing evidence fo a reasonable certainty”.

As with criminal trials, the Board presents its charges against the subject
19




chiropractor first. The chiropractor or attorney can cross-examine each witness. Thenthe
chiropractor presents his or her defense, and the Board (DAG) has the opportunity to
cross-examine. In most cases, each side will give opening and closing statements,
describing what they intend to prove, and summarizing what they have attempted to prove.

3. YOUR TESTIMONY
Before you can give evidence, you must establish your, expertlse at the hearing.

This is done by the DAG asking you questlons about your quallflcatlons This process is
known as voirdire. You may be asked about the following, mr{ablout other matters relating

to your qualifications: (fﬁfﬁ ‘El EE?

Gty
1. Your license status and history. Iy, l (Qiiimk
2. Your education, dental education and training “ﬁ;%%ggg
3. Your experience. 4, ) E‘%iéig;;ﬁﬁ
4, Any private board certification or board ellglbiljt yq.;jihave achleved%x*
3. The extent of your experience as it relates “{t:) he

1 3'
d#

treatment at issue in this case.

i1

6. Your professional affiliations; _‘embershlps “gsfﬁallff} appointments and other
associations. ‘Q{b b - ‘sz%ii: it
7. Your publications. iy ihflgg“ %35
8. Any other information that could shed llg ton; ng r gél,l glifications to be considered
an expert. i, 51“ il m“ﬂ,;
9. You probably Wr’lliibe“’ééked whe’[herr you know<or have any kind of business or

professional re]?ﬂ?
L

e

i ' .
havg® |n£[:1eﬁorm|ng the c\ , apracttcm ﬁrocedures or treatments involved in the case.
4 13 b \ k 41
) »“ u i &

Itis e)gtremely lmportapt that you be able to describe what is the sfandard of practice
m the chfropractfcq communlty for the type of procedure [nvolved |n the case. The term

\\\\\\\\

with new advancements in chlropractlc It will be necessary for you, as an expert witness,

to articulate what the current acceptable standard is in chiropractic for various diagnosis
and treatment procedures. Focus on what the standard is. Also, use lay terms whenever
possible, and explain unavoidable technical terms and acronyms. W

Focus on how the treatment in a particular case departed from the standard of
practice. This can include omissions as well as commissions. You also may need to
address a charge of incompetence based on use of outmoded procedures. In some

20



http:i.\!~.lh

instances, you may be faced with a lack or paucity of patient records upon which to assess
the quality of the case the patient received. Your testimony may consist of pointing out that
based on the patient chart, it is not possible to determine what tests, if any were ordered,
what instructions were given the patient, what in-office procedures were done, etc. You
could be asked-to explain the standard -of practice as it relates fo documenting such
information in the patient record.

Be prepared to discuss the degree to which the treat r|t departed from the
standard of practice. Was the treatment a simple departure or, an extreme departure? For
more information on this, see the Guidelines For Expert R?VIQW?rs in Section 1.

ﬂ” ;t-. }

Very often, the other side will attempt to dlscredgt yoy behﬁlewiour qualifications, or
use other technigques to raise doubts about your testlmony “You sholld émake every effort
to remain objective and detached. Try not fto become defensnveﬁgor%to lose your

ik
professional demeanor. Your role is as a teacher not as‘jan advocate fot Ii’iif jBoard.

“.E \ e i
4. AFTER THE HEARING CONCLUDES ‘ngig?ﬁﬁﬁ . d
*igﬁéfgz

e{ALJ will take tlffgigase under submission. He or
'|‘s gn (PD). The Pllgnls gent to the Board, which
hehPD reject it and substitute |t5 own

When the hearing is completedw
she has 30 days to prepare a proposed
then has 100 days to de0|de whethert ac:t,epts-
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Section I

- INTRODUCTION

The California Board of Chiropractic Examiners (“Board”) is an administrative
agency created by the Chiropractic Initiative Act of 1922. The mission of the Board is to
protect California consumers by licensing only those chiropractors that demonstrate
competency and to take appropriate action whenever licensees fail to maintain the
standard of practice. The Board is responsible for investigations of and discipline of
chiropractors for unprofessional conduct. The primary. purpose.is to protect the public
from incompetent, negligent, dishonest or lmpalred chlropractors Your role as an
expert consultant is extremely important, first in identifying-whether-a deviation from the
standard of practice of chiropractic or unprofessional conduct has -occurred and
secondly in serving as an expert withess at any heanng that may result from: your expert
assessment : S -

The purpose of this booklet is to lntroduce you to the administrative disciplinary
process against chlropractors and to define for you the- expectatlons of the Board with
respect to the expert review you have: been asked to prowde 'your responsibilities, your
legal protection, and your compensatlon for your rewew and ‘where necessary, your
testimony. - = :

As an expert consultant which is the flrst stage of this process for yourself and
perhaps the only stage you will be prowded with the complaint, patient records and
certain other information, including any interviews with patients, subsequent treating
chiropractors or other licensed “health care providers, other witnesses, and any
statements of the chlropractor who is the subject of the |nvest|gat|on You will NOT be
provided -a -copy of any prellmlnary expert consultant reviews in order to avoid the
appearance of tainting your evaluation. You will be asked on the basis of your review of
the -documentation provided, to ‘render your professional assessment of the care
rendered by the subject chlropractor to the patient or patients involved.

You are,;not asked, nor should you try, to determine what discipline should be
imposed upon the subject chiropractor. Your opinion must be based solely upon the
information provided to you by the Board; however, whenever possible you should refer
to chiropractic texts: and other authoritative reference materials that help define
accepted standards. The opinion should be based upon your knowledge of the
standard of practice, based upon your education, training and experience and not upon
the manner in which you personally practice chiropractic care.

If you have had prior knowledge of the subject chiropractor or if you feel you
cannot be objective in your assessment for any other reason, please immediately
contact the Board representative who sent you the materials. Also, if you are in need of
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any additional documents or the records given to you appear incomplete, please contact
the Board representative who will attempt to resolve the issue.

In some cases, you will be required to testify in person as to your opinions in
-administrative hearings held before an administrative law-judge and be subject to cross- -
examination by respondent in regarding your opinions. In these instances, you will be
considered an expert witness and will be required to make time to meet with the Deputy
Attorney General (DAG) assigned to prosecute the matter in advance of the hearing in
order to prepare for the hearing. S

The California Board of Chiropractic Examiners ‘very much appreciates your
cooperation in Iendlng your expertise and experience to accompllsh this important work.
The Board recognizes you play a vital role and your objectlve performance will reflect
well on the Board and the profession. o L




Section I
GUIDELINES FOR EXPERT REVIEWERS

TEN MOST ASKED QUESTIONS

1. Will | have to testify?

Possibly. If the case is submitted for disciplinary action; and a stipulated
agreement is not reached, you will be called upon to provide expert testimony.
However, the majority of cases are settled before a hearing is held.

2. How much will | be paid?

The expert is paid $75 per hour for record review and a maximum of $1200 per
day for testimony at an administrative hearing: .You will also be compensated for other
expenses you may incur, (i.e., parking, postage’ or travel if applicable) in accordance
with state law. Lo

3. How soon will | be paid? T

Generally speaking you shou[d recelve payment for your services within 4 to 6
weeks. Incomplete forms will delay payment so-be:sure to provide your taxpayer
identification number and ‘signature. It is also importaht to complete the Payee Data
Record form (whlch is reqmred by the IRS) and return it with the statement.

4. Can 1be sued for expressmg my opmlon‘?

Yes. However, Civil Code sectlon 43, 8 prowdes immunity from civil liability for expert
consultants =

Civil Code Sectlon 43 8 states i pemnent part:

. there shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical
staff, . . . professional licensing board or division, committee or panel of such
licensing board, the Senior Assistant Attorney General of the Health Quality
Enforcement.Section appointed under section 12529 of the Government Code,

peer review committee, . . . when such communication is intended to aid in the
evaluations of the qualifications, fitness, character . . . of a practitioner of the
healingarts .. ..“

This statutory provision provides for immunity from civil liability for expert consultants
and expert withesses acting within the scope of their duties in evaluating and testifying
in cases before the Board. Should any problems arise in this area or if you are ever
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served with a lawsuit related to your paricipation in this process, you should
immediately contact the Board staff.

5. Can |l do some research?

Yes, you may consult chiropractic texts and other authoritative reference
materials which help define accepted standards. (also see Section VIl Established
Chiropractic Guidelines)

However, it is important that you do not attempt to conduct your own
investigation of the facts in the case. :

6. How soon do | need to complete the review and p?é\ridé:ah-opinion?

Generally, you are allowed 30 days. However, this varies depending on the
volume and complexity of the case. In a compllcated case involving: multiple patients,
your review could extend beyond our 30-day time frame. Keep in miind-that the
chiropractor you are reviewing will continue to see patients until a determination is made
by the Board. If this chiropractor poses a dangerto patlents it is vital that you provide
your opinion expeditiously so that the Board can move: rapidly to protect the public.

7. Who will see my repori?

The Subject chiropractor will be‘-btfj_rot}ide

] copy_ of your report as a part of
legal discovery if an accusation is filed.

8. Can you give me’ a copy of sample report?

Yes, please see_‘S tion,

9. What is the differenc _‘__é'twe i'a departure and an extreme departure?

Genera![y speaklng negllgence is defined as a departure from the standard of
practlce of chiropractic is conduct which falls below that which a reasonable chiropractor
(in the specialty for which the subject chiropractor holds himself or herself out as able to
perform) would practice under the circumstances.

Gross negllgence |s defined as an extreme depariure from the standard of
practice of chlropractlc

10. Which “commi’inity” do | use, when applying standards?

For our purposes “community” refers to the entire State of California.




INSTRUCTIONS

A.

'Remember to S|gn your opini

Ensure that records/reports and materials provided for your review are kept
confidential and secure.

Look at the case and determine if there is any reason you cannot provide an
opinion because of a professional or personal relatlonshlp with the Subject and
patients.

If for any reason you detemine that you cannot co._'r__np'lete the review or provide
an opinion, please let us know immediately and the'féase"w_i_ll be reassigned.

Keep track of dates and hours spent rewewrng
Do not mark on the copy of the records prov:ded to you.
Do not contact the Subject or patlents.

Do not discuss the case with third parties.

Do not perform any investigatior:on. y'"é'ur own, i.e., atterf.;_'pﬁng to obtain additional
records or interviewing participants in the case lf you-feel the file is incomplete,
please contact the enforcement staff at, the boardzs

Do not offer g:ny:re om --

ndatlon ab _ut the approprlate disciplinary action for the
Subject. : b

Do not make a copy ofthe records

’Do not destroy any of the materla[s prov1ded to you.

n
Enclose an updated curnculum vitae with your opinion.

When your\.\__rewew‘ is completed, please contact the requestor and arrange to
return the opinion along with your statement for services, payee data record

form, curriculum vitae, and the records reviewed.

If you have questions/concerns, contact the Board’s Enforcement Manager or
Executive Officer.
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IMMUNITY FROM LIABILITY

Civil Code Section 43.8 states, in pertinent part:

. there shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical
staff, . professional licensing board or division, committee or panel of such
llcensmg board, the Senior Assistant Attorney General 6f the Health Quality
Enforcement Section appointed under section 12529 of the Government Code,

peer review committee, . . . when such communication*is intended to aid in the
evaluations of the quallficatlons fitness, character . +._of a practitioner of the
healing arts . “ : '

This statutory provision provides for [mmunity from crwl Ilablllty for expert
consultants and expert witnesses acting within the scope. of their duties in ‘evaluating
and testifying in cases before the Board. Should: any problems arise in this area or if
you are served a lawsuit related to your part|01pat;on in this process, you should
immediately contact Board staff. :

CONFIDENTIALITY

Government Code’ Section 11183 makes sonfidential the character of
information acquired in the course of an rnvestlgatlon conducted by the Board, except of
course in a report 1o the agency or in testim y after legal proceedings are instituted
against a licensee of the Board

As an-expert.. oonsultant to th B ard you are expected to safeguard the
confrdentlallty of the records delivered to you for review and to safeguard the identity of
the patients, complalnants and" chiropractors involved. You will be given materials to
review, including relevant patient records and investigative materials. You are obligated
not to dlvu_l_ge any information cohtained in these materials to other parties. After your
report is written, all materials received should be returned to the Board. The obligation
to preserve confrdentlallty also extends to any assistant you may utilize in the
preparation of your report




INVESTIGATIONS AND THE DISCIPLINARY PROCESS

The Board is responsible for investigating and bringing disciplinary action against
the professional licenses of chiropractors suspected of violations of the Chlropractlc
Initiative Act of California-and the California Code of Regulations.

The Board’'s hearings are conducted in accordance with the Administrative
Procedure Act (Government Code § 11150 et seq.). lis mvestlgatlons are conducted
pursuant to Government Code sections 11180 though 11191.

The Board, through the executive and investigative staff, identifies and takes
appropriate action against chiropractors who commit unprofessional conduct, including
acts or omissions evidencing negligence or incompetence, practicing under the
influence of drugs or alcohol, practicing while mentally or physically |mpa|red affecting
competence, fraudulently billing patients or health insurance companies, excessively
treating patients, altering or creating false record_s___s_exual misconduct, criminal acts and
committing ethical violations. The discipline for practitioners committing such act or
omissions serves to protect the public from unsafe and unethical practitioners,

The purpose of the dlsC|pl|nary process is not to punlsh as in the criminal justice
system, but to ensure that quality chiropractic care is prowded to the residents of the
State of California and to preserve high standards of the practlce

Standard mvestlgatlons 4n qualrty o_.-_:_ care cases 1nclude obtaining all relevant
patient records, conducting intéfviews with witnesses, including the affected patient or
patients, and obtalnlng any additional mformatlon In insurance fraud cases, billing
records and insurance claims are-obtained. Attimes, information is found that goes far
beyond the_original comptalnt = After the ‘documentary and interview evidence is
obtained,  the case is_reviewed by a chiropractic Board consultant. If the Board
consultarit recommends an evaluatlon by an expert is necessary, it is then up to the
Board’s enforcement manager or: “éXecutive office to obtain an expert consultant to
ascertain whether a departure from the standard of practice occurred.

After the mvestlgat]ve process, if it is determined that the subject chiropractor’s
alleged acts or omissions-constitute unprofessional conduct, the completed investigative
report is submitted to-the California Attorney General's Office to determine whether
sufficient evidence exists to file an accusation against the subject chiropractor for
unprofessional conduct. If it is determined that sufficient evidence exists, an accusation
is prepared and served upon the subject chiropractor, and he or she is given the
opportunity to request a hearing to contest the charges.

The hearing is held before an Administrative Law Judge of the Office of
Administrative Hearings. The hearing may last from one day to several months,
depending upon the complexity of the case and the defense. Both sides may call expert
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witnesses to support their views. This makes it incumbent upon the expert consultant to
ensure the utmost care is taken when reviewing cases. The trier of fact (judge) hears
evidence against and for the subject chiropractor and renders in writing a proposed
decision, which is submitted to the Board members for adoption as its decision in the
matter. [f the Board members adopt the proposed decision, it becomes. final; if .the.
Board members do not adopt the proposed decision, the administrative record is
ordered including the transcript from the hearing, the exhibits, and other documents.
The Board members then decide the case themselves based upon the administrative
record and the disciplinary guidelines. The Subject chiropractor may petition for
reconsideration if dissatisfied with the decision or proceed to take a writ of mandate to
the appropriate Superior Court contesting the deC|S|on :

STAGES OF EXPERT REVIEW
A. Investigative Review

After the investigator assigned to a case has completéd his or her investigation,
the case is reviewed by a Board chiropractic-consultant who then makes a
recommendation as to whether or rigt-an evaluation by an expert is warranted. If the
Executive Officer agrees that an expert evaluatron is necessary, that is where you come
into the process. SR :

You, the expert consultant at this pomt W|I] b contacted by the Board and will be
asked to review the case. | _f'ormatlon willlbe provided-‘to you that should be sufficient
for you to determine-whether you will be able 1o devote the necessary time to the matter
and prepare an expert report in.a timely manner.- If you agree to review the case, you
will be provided with the- necessary documents, statements, and other evidence to
render your opinion. Your review-should include an assessment of all relevant aspects
of chiropractic-care with strict. attentionto evidentiary information provided in the
investigation report.” If you shculd require any other information or something is not
clear, you should contact the Board’s representative, and every effort will be made to
provide you w1th the |nformat|on necessary.

You must remember that at this stage, the review is primarily concerned with
whether there is a (clearly excessive) departure from the standard of practice. You are
not asked to be an advocate for the Board, the chiropractor or the patlent Your
evaluation should be -objective, well reasoned and impartial because it is the primary
factor in deciding whether the case is submitted for disciplinary action. The Board is not
interested in using your services to advocate a position, make an example of or
penalize a licensee. The Board only wants you to provide an objective evaluation so
that he can determine if public protection warrants the filing of disciplinary charges.
Your evaluation may also result in the issuance of a lessor enforcement action such as
a citation.




B. Hearing Testimony

Once the case is submitted for disciplinary action, and an accusation is filed, you may
be called upon to provide expert testlmony, should the case go to a hearlng The
- majority of cases are settled before a hearing is-held.

If a case is set for hearing, the Deputy Attorney General assigned to prosecute
the case will meet with you, perhaps several times, to review your expert opinion. You
will be asked to educate the attorney in the details of your opinion and to assist in the
presentation of that opinion in the clearest and most concise manner possible. You
may also be asked to assist in reviewing the opinions of the' opposrng experts and in
preparing cross-examination questions for them. ‘ S

During the heanng, you will be called as ‘the States expert w1tness to testify
concerning your opinion and the reasons for your opinion. You will be’ asked questions
by the attorney general and by the subject chiropractor or his or her attorney if the
chiropractor is represented by counsel. The total time taken: for your testimony at the
hearing varies with the complexity of the case. The subject chiropractor will have been
provided with copies of any written opinions you have sybmitted during the investigative
stage of the case. You should always- prowde truthful testlmony even if it is contrary to
the interests of the Board. You may also be asked to evaluate the opinion expressed by
respondent’s expert at hearing because: oftentrmes respondents experts fail to prepare
a written opinion. : . _

REGU LATION SECTION 317 “UNPROFESSIONAL CONDUCT”

Specific |aws governlng unprotessu)nal conduct

Section 317 referred fo above under “Quahty of Care” includes other acts that constitute
unprotessronal conduct This sectlon reads

The Board ~shall take 'actron agarnst any holder of a license who is guilty of
unprofessional -conduct which has been brought to its attention, or whose license has
been procured by fraud or mrsrepresentatron or issued by mistake.

Unprofessional conduct mcludes but is not limited to, the following:

(a)  Gross negligence;

(b)  Repeated negligent acts;

(c) Incompetence;

(d) The administration of treatment or the use of diagnostic procedures which are
clearly excessive as determined by the customary practice and standards of the
local community of licensees;

()  Any conduct which has endangered or is likely to endanger the health, welfare,
or safety of the pubilic;
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(f)

(9)
(h)

(i)

0
(k)

()

(m)

(p)

()
(r)

(s)

The administration to oneself, of any controlled substance, or the use of any
dangerous drug or alcoholic beverages to the extent or in a manner as to be
dangerous or injurious to oneself, or to any other person or to the public, or to the
extent that the use impairs the ability of the person to conduct with safsty to the
public-the practice authorized by the license;

Conviction of a crime which is substantially related to the quallflcatlons functlons
or duties of a chiropractor;

Conviction of any offense, whether felony or misdemeanor, involving moral
turpitude, dishonesty, physical violence or corruption. The board may inquire into
the circumstances surrounding the commission of the crime in order to fix the
degree of discipline or to determine if such conviction was of an offense involving
moral turpitude, dishonesty, physical violence of corruptlon A plea or verdict of
guilty, or a plea of nolo contendre is deemed to be a conviction within the
meaning of the board’s disciplinary provisions, irrespective of ‘a subsequent order
under the provisions of Section 1203.4 of the Penal Code. The'hoard may order
a license to be suspended or revoked; or may decline to issue a I[cense upon the
entering of a conviction or judgement in a criminal matter.

The conviction of more than one misdemeanor or any felony mvolvmg the use,
consumption, or self-administration of any dangerous drug or alcoholic beverage,
or any comb[natlon of those substances

administration of narcotics, dangerous drugs or controlled substance;

The commission of any act mvolvmg mioral turpltude dishonesty, or corruption,
whether the act-ig-committed in the course of the individual's activities as a
license holder; or othenrvlse

Knowingly .making or signing any certlflcate or other document relating to the
practice of chlropractlc Wthh falsely represents the existence or nonexistence of
a state of facts; -

V;o]atlng or attemptmg to vrolate dlrectly or |nd|rectly, or assisting in or abetting
in the violation-of; or conspiring to violate any provision or term of the Act or the

~regulations adopted by the board thererunder;

()

Making or giving any false statement or information in connection with the

application for issuance of a license;

Impersonating an applicant or acting as a proxy for an applicant in any

examinatiori required by the board for the issuance of a license or certificate;

The use of advertising relating to chiropractic whrch violates section 17500 of the

Business and Professions Code;

The participation in any act of fraud or misrepresentation;

Except as may be required by law, the unauthorized disclosure of any

information about a patient revealed or discovered during the course of

examination or treatment;

The employment or use of persons known as cappers or steerers to obtain

business;

The offering, delivering, receiving or accepting of any rebate, refund,

commission, preference, patronage, dividend, discount or other consideration as
11




compensation or inducement for referring patients to any person;

(u)  Participation in information or referral bureaus which do not comply with section
317.1 of the regulations.

(v)  Entering into an agreement to waive, abrogate, or rebate the deductible and/or
co-payment_amounts of .any insurance. policy by forgiving any..or_all of .any
patient’s obligation for payment thereunder, when used as an advertising and/or
marketing procedure, unless the insurer is notified in writing of the fact of such
waiver, abrogation, rebate, or forgiveness in each such mstance {Subdivision
contains actual waiver language)

(w)  Not referring a patient to a physician and surgeon or other llcensed health care
provider who can provide the approprlate management of a patient’s physical or
mental condition, disease or injury within his or her scope of practice, if in the
course of a diagnostic evaluation a chlropractor detects an. abnormality that
indicates that the patient has a physical or'mental condition, -disease, or injury
that is not subject to appropriate management by chlropract[c ‘methods and
techniques. This subsection shall not apply wheré the patient states that he or
she is already under the care of such other phy5|c[an and surgeon or other
licensed health care provider who is prowdlng the appropriate management for
that physical or mental condition, dlsease or lnju within his or her scope of
practice. .

(X)  The offer, advertisement, or substltutlon of a splnal mampulatlon for vaccination.

TYPES OF EVALUATION

Because there aré many possnble v1o|at|ons of the laws governing the practice of
chiropractic, evaluations of cases vary w1th the subject matter of the possible
unprofessmnal conduct Llsted are the major kinds of evaluations you may be asked to
prepare - (-

1. Quallty of Care |

These €ases |nvolve the quallty of care rendered to a patient or patients. The
general questlon asked in this context is whether the subject chiropractor’s treatment of
the patient constituted an extreme departure from the standard of practice (gross
negligence), repeated- departure from the standard of care (repeated acts of
negligence), or exhibited a lack of knowledge or ability in carrying out professional
obligations (incompetence). Often, it is difficult to distinguish which of these definitions
fits the treatment rendered and often, the conduct described exhibits both incompetence
and negligence or gross negligence for a given patient’s treatment. Note: One “simple”
departure from the standard of practice (negligence) is not considered unprofessional
conduct. Your evaluation should state whether in your opinion it is simple negligence
versus repeated acts of negligence.

Generally speaking, a departure from the standard of practice of chiropractic is
12
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conduct which falls below that which a reasonable chiropractor (in the specialty for
which the subject chiropractor holds himself or herself out as able to perform) would
practice under the circumstances.

- A lack of knowledge or ability in carrying out professional obligations is exhibited
by evidence that the practitioner either lacked training in the particular area in which he
or she exhibited unprofessional conduct or that he or she was unable to understand the
standard of practice and perform according to its mandates.

Of course, the distinctions are often difficult to make, but that is why you are
called upon as an expert. With your knowledge of the standards of practice within the
chiropractic community, especially in your area of expertise, we are asking you to
render a professional opinion based upon your educatlon knowledge experience, and
training. S :

2. Sexual Misconduct.

In this area, you are asked to assess ‘based upon the standards of practice,
whether a chiropractor's sexual relationship or sexual conduct with a patient constitutes
unprofessional conduct. SR

In evaluating these cases, you je-"not asked to eva .:ate the CREDIBILITY of the
complaining witness or whether the aIIeged misconduct actually occurred. This will be
determined at the hearing, if one is héld. For purposes_of your review, you are to

assume that the complalnant s account of the sexual conduct is true.

3. Excessive Treatment Vlolatlons

California Code of Regulatlons Sectlon 317 states that the “administration of
treatment or. the use “of dlagnestlc procedures which are clearly excessive as
determined by the custornary practice -and standards of the local community of
licensees...” The “local-community” is the State of California. In this type of case, you
are asked to state the standard of the community of licensees concerning the number of
chlropractlc visits necessary to treat a certain condition and the kind and extent of
diagnostic- . procedures: necessary to  diagnose the  condition. For
example..... o i, .. This may also constitute gross negligence or repeated acts
of negligence. -.,,,Note the insurance industry does NOT set the standard of care,
therefore whether or not an insurance company considered treatment to be excessive is
irrelevant. b
(There are no wrltten Standards of Care anywhere for chiropractic care)
(There would be a need for Utilization of Established Guidelines)

(What are some Established Chiropractic Guidelines?)
(The treatment/diagnosis must be “clearly excessive”)

4. General Unprofessional Conduct.

Section 317 states that a chiropractor may be disciplined for unprofessional
13




conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct. Any
unprofessional conduct which is not set forth as such in the Chiropractic Initiative Act,
governing regulations, or other statutes covering the practice is referred to as “general
unprofessional conduct.” General unprofessional conduct reflects conduct which
demonstrates an unfitness to practice chiropractic that does not fit into other categories.

In a case entailing ethical violations, you are asked to set forth the standard of
conduct for a chiropractor in the circumstances described, and perhaps the underlying
ethical code, and then you are asked to describe in What ‘manner the subject
chiropractor violated that standard. il
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Section 111
THE OPINION ITSELF

There are Sampte Expert Optniehs appended to this booklet at Section V.
Please refer to those when writing your opinion, but remember that they are guidelines
only, and that your case and the contents of your opinion will necessarily differ.

A. Contents.
Your expert opinion should contain:

1. An accurate listing of the records and other ‘documents 'sent to you to be
reviewed. Additionally, all of the docurhents provided for‘your review will be
stamped with a sequential number {*Bates Stamped.) For example, if you
receive a five-page investigation repert and 50 pages of patient records, each
one will contain a page number stamped-at the bottom of the-page starting
from 1 to 55. You should refer to these numbers whenever you reference a
document in your evaluation. This will assist the DAG who will later review
your report. It will also ensuré that your testlmony before an administrative
law judge will be organized and tlme eff|0|ent :

2. The substance of the oplnlon whlch should conS|st of the following for
each patlent if: there is more than ene patlent

a. ,;f'f'--Do a summary of the patlents case, including relevant patient

history and. presenting. -complaint. Describe the subject
... chiropractor's . treatment, and any subsequent treatment.
. Summarize the facts of the treatment and the findings.

b. State the standard of practice for the treatment of such a patient.
Remember to' state the standard of practice for the community of
chiropractors, not just the way in which you personally would treat

..~ such -a patient. The standard reflects what a reasonable

chiropractor would do under the circumstances.

C. Specmcally describe any deviations from the standard of practice
and explain why. Each finding of a deviation from the standard should
be specifically described. For example, your report should state as
follows:

Subject chiropractor deviated from the standard of practice in three
areas as follows:

* (Insert example)
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* (Insert example)

* {Insert example)

~ State your opinion as to whether the overall care of this patient constitutes

no departure, an ordinary departure, an extreme departure, a lack of knowledge
or ability, excessive prescribing, excessive treatment, excessive use of
diagnostic or treatment facilities, sexual misconduct, and so on, or any
combination. State the basis for your opinion. _
Need to utilize established guidelines, There are no Standards of
Care written anywhere for chlropractlc care :

B. Violation vs. Mitigation.

In writing your opinion, you are asked “to summarlze the treatment
rendered and the findings of the “subject chirgpractor. In preparing your
summary, you may have identified certain facters that could have hampered
accurate treatment. Please remember that it is. your obligation to state the
standard of practice and the departure therefrom.

Mitigation is defined as: an abatement or dlmlnutlon of penalty or
punishment imposed by law. Although there :are- instances where mitigating
circumstances are relevant to the imposition of ‘any penalty, those factors will be
considered by the trier .of fact. Therefore, you are asked to refrain from
commenting whether the subject chiropractor should or should not be punished
because of certain mitigating or aggravating factors. The actual discipline to be
imposed on the chiropractor is the province of the trier of fact, and you are not
expected to prescrlbe or recommend any discipline in the case.

C. ln]ury Is Not Essentlal

~ The primary focus in an expert review is whether there has been a
departure from the standard of practice of dentistry, not whether the patient has
been injured. Although the potential for injury because of the violation of the
standard of practice may be relevant to a determination of the degree of
departure, actual injury is not required to establish a violation of the Act. Also,
just because there is no injury does not mean there was no departure from the
standard of practice.

D. Evaluation and Credibility.

In many cases, the significant facts will not be in dispute. However in
some cases, (such as sexual misconduct or allegation of assault) significant facts
may be disputed. For example, the patient may state that something happened,
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while the subject may deny that it occurred. In those cases, your opinion may
depend on whose statement you rely.

E. Assess the Standard of Practice as of the Time of the Violation.

The standard of practice of chiropractic is constantly evolving, and so it is
particularly important to be cognizant of the time that the violation occurred and
assess the case in terms of the standard of practice AT THAT TIME.

This does not mean, however, that if you were not in practice at the time of
the violation, you are disqualified as an expert consultant. If you are aware of the
standards at the time the violation occurred through your, educatlon training and
experience, you may render an opinion on the case

F. Objectivity.

In performing your review, you should: maintain. objectivity, and view the
assigned case without regard to any other legal activity that may surround it. In
specific, you should ignore the existence, non-existence or magnitude of any civil
judgements or settlements mvolvmg the case. Since you may not be reviewing
the same documents that were used to support or refute a civil case, no attention
should be paid to any past adjudlcatory h1story The expert reviewer should
focus on the patient records and other case. records, not on the reports,
depositions or other testlmony of other expert w1tnesses
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Section IV
COMPENSATION

The Board staff will provide you with a form entitled “Expert Chiropractic Consultant’s
Statement of Services” and a form entitled “Payee Data Record” for use in billing for
services which you render to the Board as an expert consultant. - You will be asked to fill
out the Statement of Services form COMPLETELY for each case that you review and
you may be required to fill out more than one Statement of Services form during the
course of a case. Failure to fill out the form completely will delay your compensation.
The Payee Data Record is only required to be completed annually.”

A. Initial Evaluation.

You will be compensated at the. rate of $75 per hour for yotj'r evaluation
and expert report. Please record the hours worked oh.the case for.each DAY for
your eventual billing. "

The Board keeps its accounts by Fiscal Year that is July 1 through June
30. Please do not submit bills for two Flscal Years’ en one form. Instead, use a
separate form for each Fiscal Year E

B. Consultation wrth Deputy Attorney General

This. rnctudes any consu[tatlon in person or by telephone, before the case
is filed, during the pendency of the action; or in preparation for hearing. You will
be compensated at the rate: of $100 per. hour.

C. TestlmonyatHearlng o

You will be compensated at the rate of $75 per hour for testimony, with the
maX|mum fee allowable for-a full day of testimony being $1200.

D Mlscellaneous Expenses

Expenses mcurred in fulfilling the various requests may be itemized on a
separate sheet of paper. Mileage and parking can be charged in connection with
testimony at hearings. All expenses incurred in this category must be
accompanied by a receipt, excluding mileage. In the event your testimony
requires an overnight stay, the Board will make the appropriate arrangements for
you.
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Section V
SAMPLE EXPERT OPINION

The sample expert opinion appended hereto are examples of the product the Board
expects from your expert review. It is provided for purposes of reference as to form and
expression only, and in no way reflects the decisions or opinions of the Board with
reference to any of the fact situations cited. You may, in fact, agree -or disagree with, or
have no opinions about the opinion in substance.

TERMS TO BE AVOIDED IN REPORTS

Exacerbation: Certain situations or conditions may exacerbate a 'chltcpractors actions
with respect to a case. For example, being.. inebriated while seeing‘a_patient may
exacerbate an underlying lack of knowledge or ablllty Iti [s approprlate to descrlbe such
exacerbating conditions. _ :

Guilty or Innocence: The expert reviewer’s role is -t'c_idetermine whether, and in what
manner, a chiropractofs actions dep"art frcm the stand'ard'of practice or demonstrate a

Judgmental or sub]ect[ve comments; Av01d'-ﬁt" |
incompetent” or “no-one in_his right mmd would do 'Your report should objectively
establish what beha\nor was expected and how the -chiropractor failed to meet the
expectation. ' R

Malpractice: Malpractlce is a"j'term which applles to civil law (i.e., suits between
individuals). The Board: functlcns under -administrative law, and its cases deal with
unprofessmnal conduct. Also, expelt réviewers should not let any information regarding
malpractice filings, settlements or judgements affect their review of a case. The
standards of evidence and proof for civil cases are dlfferent than for administrative

cases.

Mitigation: See Exacerbation, above. While certain facts or conditions may mitigate a
situation to some degree, the expert reviewer should document but not draw
conclusions from such 1nfcrmat|on

Penalties: it is not:-the role of the expert reviewer to propose a penalty. This will be
determined at hearing, based on detailed guidelines adopted by the Board and utilized
by Administrative Law Judges.

Personalized comments: Avoid characterizing the actions of the chiropractor in
personal terms: “She was rude and unprofessional to the patient.” Instead, describe
what the expected standard was, and how the dentist deviated from the standard.
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Section VI
SERVING AS AN EXPERT WITNESS

A. EXPERT WITNESS

You have been asked to testify at an admmlstratlve hearing against a
chiropractor. You will be an expert witness. What this mears’is that because of your
background, training and experience you can express oplmons and make evaluations
that a layperson could not make. 3

Prior to the hearing date, you will be contacted by the Deputy Attorney General
(DAG) assigned to represent the Board and to present our case at the hearing. The
DAG may arrange to meet with you to review.the case, your written expert opinion, your
qualifications to serve as an expert, and what you can expect at the hearing. The DAG
also may ask you to review expert opinions provided by the respondent chiropractor or
his or her attorney in the discovery phase of the case. - (Discovery is when each side
provides the other with all documents’ and other exhibits |t w1[] use, as well as the names
of any witnesses it intendsto call.) = - o

If the case is unusually complex or mvolves volummous records, you may have
to meet with the DAG more than once priorio:the hearlng

B. THE HEARING

The hearmg afforded aLEh[ropractor who is charged by the Board, is known as an
Administrative “Hearing, and is ¢onducted under the Administrative Procedure Act
(APA). Wh|le an-APA hearing has some things in common with a criminal trial, it also
has numerous differences. In“general, APA hearings are less formal than trials. The
hearing will be conducted by an.-Administrative Law Judge (ALJ) who works for an
mdependent state agency, not for'the Board. No jury is used in APA hearings. The
attomeys (or the subject chiropractor, if he or she represents him or herself) can ask
questions of witnesses for-both sides (direct and cross examination). The ALJ also may
choose to ask a witness questions to clarify specific points.

As with a trial,-the burden of proving the case rests with the Board, which brings
the accusation against the subject chiropractor on behalf of the Board’s Executive
Officer who is the Complainant in these cases. In an APA hearing, the standard of
proof that the Board must meet is “clear and convincing evidence to a reasonable
certainty”. (This is more than just a preponderance of evidence)

As with criminal trials, the Board presents its charges against the subject
chiropractor first. The chiropractor or attorney can cross-examine each witness. Then
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the chiropractor presents his or her defense, and the Board (DAG) has the opportunity
to cross-examine. In most cases, each side will give opening and closing statements,
describing what they intend to prove, and summarizing what they have attempted to
prove,

3. YOUR TESTIMONY

Before you can give evidence, you must establish your expertise at the hearing.
This is done by the DAG asking you questions about your qualifications. This process
is known as voir dire. You may be asked about the followrng, or about other matters
relating to your qualifications: : :

1. Your license status and history. I :
2. Your education, dental (Chiropractic) educatlon and tralnlng
3. Your experience. W
4. Any private board certification or board- ellglblllty you have achleved
5. The extent of your experience as it relates to the types of chlropract[c care or
treatment at issue in this case.
" 6. Your professional affltlatlons membershlps staﬁ appomtments and  other
associations. S
7. Your publications. L : U
8. Any other information that oould shed Ilght on. your qualifications to be
considered an expert.
9. You probably will be ésked whether you know or have any kind of business or

professional reIatlonshlp with’ the subject chlropractor

During dlreot and Cross examlnatlon you probably will be asked questions about
the documents and othet.* exhlblts _you reviewed as you prepared your expert opinion
report. You should be. prepared to ideritify any publications or resources you referred to
as part- of your review. You also. may be asked to describe the kinds and extent of
exper[enoe you have in perfon’nlng the ‘chiropractic procedures or treatments involved in
the case.

It is extremely important that you be able to describe what is the standard of
practice in the chiropractic community for the type of procedure involved in the case.
The term “standard of practice” or standard of care” is set by the community of licensed
chiropractors based upon their training, education and experience. This standard may
change over time with new advancements in chiropractic. It will be necessary for you,
as an expert witness, to articulate what the current acceptable standard is in
chiropractic for various diagnosis and treatment procedures. Focus on what the
standard is. Also, use lay terms whenever possible, and explain unavoidable technical
terms and acronyms.

Focus on how the treatment in a particular case departed from the standard of
practice. This can include omissions as well as commissions. You also may need to
21




address a charge of incompetence based on use of outmoded procedures. In some
instances, you may be faced with a lack or paucity of patient records upon which to
assess the quality of the case the patient received. Your testimony may consist of
pointing out that based on the patient chart, it is not possible to determine what tests, if
any were ordered, what instructions were given the patient, what in-office procedures .
were done, etc. You could be asked to explain the standard of practice as it relates to
documenting such information in the patient record.

Be prepared to discuss the degree to which the treatment departed from the standard of
practice. Was the treatment a simple departure or an extreme departure? For more
information on this, see the Guidelines For Expert Reviewers in Section II.

Very often, the other side will attempt to discredit you, belittle your qualifications,
or use other techniques to raise doubts about your testimony. You should make every
effort to remain objective and detached. Try not to become defensive. or to lose your
professional demeanor. Your role is as a teacher, not as.an advocate for the Beard.

4. AFTER THE HEARING CONCLUDES . = -~

When the hearing is completed, the ALJ will take the case under submission. He
or she has 30 days to prepare a proposed decision (PD}.. The PD is sent to the Board,
which then has 100 days to decide whether to-accept the PD, reject it and substitute its
own decision in the case, or modify the decision and adopt that.

22




Section VII
REFERENCE: Chiropractic Guidelines

Current Established Guidelines

The Guidelines for Chiropractic Quality Assurance and Practice Parameters (Mercy
Conference) (1993) . ,
www,jbpub.com/cataleg/0763729213/

International Chiropractors Association (2000 currently- belng rewsed 2008)
www.chiropractic.org/index.php? wdehnes main s

Council on Chiropractic Practice {CCP) (2003) «
www.ccg—guidelines.org[guideline—ZOOS.Qdf

Cregon

www.oregon.gov/OBCE/prac guidéiinf-e_'s‘;sh’rrml

North Carolina R
www.ncchiroboard., com[gdfs[@wdelmes Qdf

Whiplash Guidelines - a__"-._'pted by A]aska, Arkansas Colorado Kentucky Minnesota, North
Carolina, Ohio, Oklahoma, Oregon, South Dakota Washlngton and The International
Chiropractic Association -

mchlroossoc com[croﬁ%2Ogu1del|nes Qdf
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www.ncchiroboard.com/pdfs/Guidelines.pdf
www.ccp-guidelines.org/guideline-2003.pdf
www.chiropractic.org/index.php?p=guidelines/main
www.jbpub.com/cotalog/0763729213

Section VIII

“Qualifications & Tasks for Expert Reviewers

DEFINITION

Expert Reviewers serve as consultants to the State Board of Ch1r0p1 acttc Exarmne1s and work
co-operatively with the BCE Executive Director and BCE staff reviewing, investigating, and
determining issues related to the professional competence of California chiropractors; to provide
their chiropractic expertise in the review of chiropractic investigations and evaluations of the
plofessmnal conduct of licensees in relation to the requirements’of the law. This may require and
involve review of treatment and examination chart notes; treatment and other rélated records or
other materials, whenever reasonable cause exists to iiitiate a action against a licensed.
chiropractor. They may also be asked to testify on behalf the Board of Chtropractlc Exammers

TYPICAL TASKS

(1) To review cases that will be primarily.focused on Standard of Care issues as in the
appropriateness of care, duration and/or frequency of care, applopnateness of referrals, record
keeping, advertising, scope of practice issues and any other issues or-concerns related to the
evaluation and/or treatment of patient’s provided by persons licensed as doctor’s of chiropractic
by the State of California or other recommendations up to and including referral to the Executive
Director for review and potentlally the filing of & complamt agamst that licensee.

MINIMUM QUALIFICATIONS ‘

Possession of a valid license for the practice of ch1rop1act1c in California as determined by the
California Board of Chiropractic Exammers

And Expeuen"” Five years of clinical experience treating patients, withiu the last seven years of
bemg 2 11censee in Callforma in good standmg with the BCE.

KNOVVLEDGE AND ABI'LITIES

Knowledge of Chiropractic Act and regulatlons including recent developments and practices;
record- keepmg practices; related provisions of the Business and Professions Code concerning the
practice of chiropractic and the laws, rules and regulations of the practice of Chiropractic as
published by the Board of Chiropractic Examiners. This includes relevant laws and regulations
related to the practice of chiropractic and different chiropractic treatment procedures.

Ability to: Review files and other reports or records; exercise sound chiropractic clinical
judgment in reviewing conflicting chiropractic reports and preparing opinions; dictate
correspondence; prepare reports; communicate effectively.

SPECIAL PERSONAL CHARACTERISTICS
Demonstrated ability to work cooperatively with others; emotional stability; integrity; initiative;
good judgment; dependability; tact; courtesy; high professional ethics; willingness to travel
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throughout the State.

Conflict of Interest

(1) No Expert Reviewer may have been employed with any insurance company or chiropractic

review service within two years prior to their appointment as an Expert Reviewer,

(2) No Expert Reviewer may participate, consult with or render a decision regarding any case
which involves a past or present patient or treatment provided by the Expert Reviewer.

(3) No Expert Reviewer may participate, consult with or render a decision regarding any case or

complaint where the Expert Reviewers member has a direct or 1nduect business or personal

relationship/involvement with the Expert Reviewer.

(4) An Expert Reviewer shall not receive compensation as an agent or employee of or a

contractor for an insurance company. This does not prevent an Expert Reviewer who is a

licensed chiropractor from receiving compensation from, an msurance company for patient care

as provided for in a patient’s insurance policy. o o
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Definitions:

O Gross negligence (an extreme departure from the standard of practice):

Chiropractors failing to do basic diagnostic tests, not recognizing or acting on common
symptoms, not using accepted effective treatments or diagnhostic procedures, using outdated
procedures, not referring a patient to a specialist when appropriate.

O Negligence (a simple departure from the standard of practice): negllgent acts that are not an
extreme departure.

One act of simple negligence usually is not enough to take formal action against a doctor’s
license. However, patterns of repeated negligent acts may be sufficient grounds in some cases.

O Incompetence (a fack of knowledge or ability in disCharging professionsl chiropractic
obligations): a chiropractor who is unable to recognlze and act approprlately on symptoms
would be considered incompetent. R

O Defining the Standard of Care

The term "standard of care" does not represent gundehnes nor does it represent a "paint by
numbers” or "cookbook" methodology.

Similarly, the standard of care does not represent scope-of- ~care Iaws Scope-of-care laws,
which vary from state to state, represent the legal dictates defining what therapeutic procedures
a chiropractor may or may not utilize and on what bodily regions. -~

The legal definition of the chiropractic standard.of care may vary slightly from state to state, but
the essential concept is:"What a (licensed) prudent, competent doctor of chiropractic in the

same region would do in the same of similar circumstances." The chiropractic standard of care
represents conduct that has been estabhshed with: SCIentIfIC ‘empirical, and/or clinical evidence.

Consensus op_lmons_lncludmg such -factors as ho_w W|dely used the form of treatment is, where it
is taught, and how appropriate it is for the condition(s) upon which it is utilized are considered.
Case law can be applied to help legally define specific aspects of the standard of care.

If the review determines that the actions of the doctor were not below the acceptable standard
of chiropractic care, the Board has no authority to proceed, and the complaint will be closed.

If the Board finds that the tréatment fell below the standard of care but does not represent gross
negligence, the complamt will be closed but will be maintained on file for the Board’s future
reference.

If a complaint is referred to an investigative office and a violation is confirmed, the case may be
submitted to the Office of the Attorney General for a formal charge that may lead to disciplinary
action against the doctor’s license.
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CALIFORNIA CHIROPRACTIC ASSOQOCIATION

January 3, 2008

VIA E-MAIL

Mr. Brian Stiger

Executive Officer

California Board of Chiropractic Examiners
2525 Natomas Park Drive, Suite 260
Sacramento, CA 85833

Re: Proposed BCE Guidelines for Expert Consultants Manual

Dear Brian:

On behalf of the California Chiropractic Association, 1 thank you for the opportunity to
review and comment on the proposed state Board of Chiropractic Examiners’ (BCE) Guidelines
for Expert Consultants manual. CCA is very pleased that the BCE is acting quickly and
aggressively in bolstering its consumer protection resources.

In conducting its initial review of the draft manual, CCA focused on its completeness,
fairness to the consumer and licensee in investigating claims and clarity for the expert doctor of
chiropractic and enforcement staff. It is in these contexts that our below preliminary comments
on the manual are offered. We look forward to expanding on these at the January 10, 2008,
hearing of the BCE Enforcement Committee and throughout the manual adoption process.

Comments

« Whatis the process for identifying and recruiting expert consultants? Are there specific
qualifications that must be met and if so, how are those qualifications substantiated for
individual doctors of chiropractic? Are their names made public at any time?

» CCA believes that it is in the interest of the consumer or law enforcement agency levying
a complaint and the doctor of chiropractic being investigated that the expert consultant
be provided with all evidence in the case so he or she can render an opinion
knowledgeable in all the known facts.

» The expert consultant should be permitted to consult with other doctors of chiropractic or
others relevant experts provided all case specific information is kept confidential by the
expert consultant, e.g., name of doctor being investigated, name of complainant, etc.

s Does the expert reviewer get relevant statutory and regulatory code resources at the
time of review? If so, the manual should make specific reference to that fact for the sake
of clarity.

¢« CCA is concerned that the way the manual is written, the BCE could engage in
“shopping” for an opinicon it seeks. See for example page 2 that states the expert
reviewer would not be provided “a copy of any preliminary expert consultant reviews....”

CCA Feedback
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Page 2

For fairness reasons, the manual should make clear that only one expert opinion on the
specific matter in question is sought and accepted.

* What is considered “authoritative reference materials” to be used to determine “accepted
standards™? (See page 2, |ast paragraph.)

* Under the “Ten Most Asked Questions,” beginning on page 4, again for clarity reasons,
CCA suggests adding to the end of the first sentence in response to question 3, “How
soon will | be paid?” the following: “Generally speaking, you should receive payment for
your services within four to six weeks upon receipt of your bifling for services rendered.”
[Added language in italics.]

* Under the “Ten Most Asked Questions,” does the answer to question 4 about the expert
reviewer's exposure to civil liability, as well as the section titled “Immunity from Liability”
on page 7, contradict BCE regulatory Section 306.2 that states: “If a person, not a
regular employee of the board, is hired or is under contract to provide expertise or to
perform investigations for the Board of Chiropractic Examiners in the evaluation of the
conduct of a licensee or administration of a board examination, and such person is
named as a defendant in a civil action directly resulting from opinions rendered,
statements made, investigations conducted or testimony given, the board shall provide
for representation required to defend the defendant in that civil action. The board shall
not be liable for any judgment rendered against that person.”? [Emphasis added.]

* Underthe “Ten Most Asked Questions,” the answer to question 7 relative to who will see
the expert reviewer's report should be expanded to include the possibility the report
could become public record if a disciplinary action is filed and ends up at an
administrative hearing or in superior court. Again, this recommendation is made in the
interest of completeness of the manual and clarity.

¢ Under the “Ten Most Asked Questions,” question 10 and elsewhere in the manual, what
is the legal reference that defines "community” as the State of California?

¢ Under item G of “Instructions” on page 6, it states the expert review shall not discuss the
case at hand with third parties. However, this instruction seem to contradict the last
sentence in the first paragraph of page 8 that states: “The obligation to preserve
confidentiality also extends to any assistant you may utilize in the preparation of your
report.” Further, who is considered an allowable “assistant?

» “Character of information” referred to under “Confidentiality” on page 7 should be defined
for the sake of clarity.

+ There should be examples or guidance as to what are considered “ethical violations”
referred to in the third paragraph under “Investigations and the Disciplinary Process” on
page 8 and elsewhere as otherwise it might be based on only one person's opinion.

» For completeness and clarity reasons, the second full paragraph on page 9 should state
specifically who determines whether the actions of the chiropractor constitute “alleged”
unprofessional conduct and who prepares the formal accusation.

* On page 13, under the section “Sexual Misconduct,” the second paragraph appears
potentially confusing. If the expert reviewer is to assume the complainant’s account is
true, then has it already been determined that the chiropractor engaged in sexual
misconduct? CCA suspects there will be complaints about perceived inappropriate
touching which may or may not involve sexual misconduct and a judgment therefore
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January 3, 2008
Page 3

needs to be made, but the reading of this paragraph does not make that clear. In
addition, on page 16, paragraph “D. Evaluation and Credibility” appears to contradict the
second paragraph under “Sexual Misconduct” on page 13 by asking the reviewer to
determine upon whose statement he or she relies.

On page 15, paragraph numbered 2, identify whose findings the expert reviewer is
summarizing for the sake of clarity.

On page 16, there are a few references to "dentistry” and “dentist” that need to be
replaced with the appropriate chiropractic references.

On page 18 in the subsection “Terms to be Avoided in Reports® under Section V, it
states that the term “exacerbation” be avoided but it then goes on to seemingly calls on
the reviewer to do the opposite, i.e., “It is appropriate to describe such exasperating
conditions.” The same potentially contradictory situation appears to exist in the same
section under the term “mitigation.”

On page 20, question number 4 under “Your Testimony,” the phrase “board eligibility” is
unclear, i.e., “...board eligibility you have achieved"?

Brian, thank you in advance for your consideration of our comments and questions. Should

you desire further input, please contact me at bhowe@calchiro.org or 916-648-2727, ext. 133.

CC.

Cordially,
/signed/

WILLIAM A. HOWE Il
Executive Director

LaVonne Powell, BCE Counsel
Dr. Bill Updyke, CCA President _
Kristine Shultz, CCA Governmental Affairs Director
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PROPOSED REGULATION RE LETTER OF ADMONISHMENT
January 10, 2008

(a) The Executive Officer, or his or her designee, may issue a letter of admonishment to
a licensee for failure to comply with any provision of the Act, statute or regulations
governing the practlce of chlropractlc i

ki kﬁ”h .
(c) The Ietter of admonlshment shall |nform the Ilcensee hat wit H} 30 days of the date
c] 'ii '?%‘2}
(1) Submit a written request for an office conferehce to the Executl lOfflc:er of the
board to contest the letter of admomsh” ‘ent iga
(A) Upon a timely request, the Executy 3 rfh[s or her desmgnee shall

hold an office conference with the llce see 0

representative of the Ilcen :
conference. i
(B) Prior to or at the offlce confe

A with Section 11400), and Chapter &
ection 11500) of Part 1 of Division 3 of Title 2 of the

;hls or her designee, may affirm, modify, or withdraw
the letter of admonlshment Within 14 calendar days from the date of the
office conferente, the Executive Officer, or his or her designee, shall
pers sonally serve or send by certified mail to the licensee's address of record
with' the board’ a ‘written decision. This decision shall be deemed the final
admlnlstratlve deCISIOI’I concerning the letter of admonishment.

(E) Judicial rev;ew of the decision may be had by filing a petition for a writ of
mandate i accordance with the provisions of Section 1084.5 of the Code of
Civil Procedure within 30 days of the date the decision was personally served
or sent by certified mail. The judicial review shall extend to the question of
whether or not there was a prejudicial abuse of discretion in the issuance of
the letter of admonishment.
(2) Comply with the letter of admonishment and submit a written corrective action
plan to the Executive Officer documenting compliance.
(3) The letter of admonishment shall be served upon the licensee personally or by
certified mail at the licensee's address of record with the board. If the licensee is
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served by certified mail, service shall be effective upon deposit in the United
States mail.

(d) The licensee shall maintain and have readily available a copy of the letter of
admonishment and corrective action plan, if any, for at least three years from the
date of issuance of the letter of admonishment. _

{(e) Nothing in this section shall in any way limit the board's authority or ability to do
either of the following:

(1) Issue a citation pursuant to Section 390 California Cod%«é']‘is,Regulations.

(2) Institute disciplinary proceedings pursuant to Section E1é)!gf the Act.

.




PROPOSED REGULATIONS RE CITE AND FINE
January 10, 2008
§390. Issuance of Citations and Fines.

(a) The Executive Officer of the board or his? or her designee may issue a
citation containing an order to pay a fine between $100 and $5,000 and with an

order of abatement agalnst a licensee for any wolatlon of the Act or the California

il
e

Code of Regulations w
issued without the assessment of a fine,

. A citation may be

g *i. g
(b} Each citation shall be in writing and shali*‘descrl geii |h partlcularlty the

nature and facts of each violation specified lnf*the citation, e l;.g ing a reference
to the law angfor regulation alleged to have, ; n violated. si‘%

(c) The citation shall be served up
personally or by certified mail. ‘

)NOTE Authonty cited: Sectﬁ‘:'

\

gﬁ;,1000—4(b
‘Initiative Act nofrCallfornla Stats. 1923, p.
1300viii. Reference: Sections 1000;5‘; and ! OQ 10 Iusmess and Professions
Code; and Chlropractlc Inltlfatlve Act! of-aCallf

HISTORY 1. New! 'c‘tlona filed 9 51 660 operatlve 10 25 2000 (Reglster
2000, No. 39). :

e
H

5 ‘ P
(c ) Gi:icjnsequences of he wolatlon including potential or actual patlent harm.
(d) Hls‘fory of prewous‘wolatlons of the same or similar nature.

(e) Ewd*enr_c‘e that thefwela’uon was willful.
(f) Gravity of the \no[atlon
(@) The extent to‘whlch the cited person has remediated any knowledge and/or

skill deficiencies which could have injured a patient.

NOTE: Authority cited: Sections 1000-4(b) and 1000-10, Business and
Professions Code; and Chiropractic Initiative Act of California, Stats. 1923, p.
1xxxviii. Reference: Sections 1000-4(b) and 1000-10, Business and Professions
Code; and Chiropractic Initiative Act of California, Stats. 1923, p. Txoviii.
HISTORY: 1. New section filed 9-25-2000; operative 10-25-2000 (Register
2000, No. 39).
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§390.3. Citations for Unlicensed Practice.

The Executive Officer or his/her designee may issue a citation against any
unlicensed person who is acting in the capacity of a licensee under the
jurisdiction of the board and who is not otherwise exempt from licensure. Each
citation may contain an order of abatement fixing a reasonable period of time for
an abatement and an order to pay a fine not to exceed $5,000 for each violation.
Any sanciion authorized for activity under this section siggall;be separate from and
in addition to any other civil or criminal remedies. ﬁﬁfi itk

ARy
NOTE: Authority cited: Sections 1000-4(b) “and %qgsgo, Business and
Professions Code; and Chiropractic Initiative 4Act‘of C:aln‘ofrf[]iiaE Stats. 1923, p.
Ixxxviii. Reference: Sections 1000-4(b) ang 1000 10, Busmesfgs.f aﬁrd Professions

Code; and Chiropractic Initiative Act of Califo hia, Stats. 1923, p. ﬂxxxvm

Fgt “Hiih

o
Pt
I

¥

HISTORY: 1. New section filed 9-25- ZOOOiEoperatlvez 1‘0 25-2000 (Regjster 2000,

1

No. 39).

§390.4. Contested Citations.

‘ r}. et} ‘_'g ‘
(@) The citation shall inform theggl:cense*‘" '
contest the finding of a_.VIolatlon thatg_ ig's

(c) ThtefﬁExecutlve Oifflcer or hls/her designee shall, within 30 calendar days
from recelpgtlof the wrltten request, hold an informal conference with the person

(d) The Executive’ Ofﬁcer or his/her designee may affirm, modify or dismiss the
citation, at the conclusion of the informal conference. A written decision stating
the reasons for the decision shall be mailed to the cited person and his/her legal
counsel, if any, within 14 calendar days from the date of the informal conference.
This decision shall be deemed to be a final order with regard to the citation
issued.




(e) If the citation is dismissed, the request for a hearing shall be deemed
withdrawn. If the citation is affirmed or modified, the cited person may, in his/her
discretion, withdraw the request for a hearing or proceed with the administrative
hearing process.

NOTE.: Authority cited: Sections 1000-4(b) and 1000-10, Business and
Professions Code; and Chiropractic Initiative Act of California, Stats. 1923, p.
1xxxviii. Reference: Sections 1000-4(b) and 1000-10, Business and Professions
Code; and Chiropractic Initiative Act of California, Stats. 1923 p. 1xxxviii.
HISTORY 1. New section filed 9-25-2000; operative 10“25r2000 (Register 2000,
No. 39). ik

within the time set forth in the C|tat|on\5:;. oecause of‘scondltlons beyond his/her
control after the exercise of reasonable di]lgengc‘ i*t!]e person cited may request
an extension of time from the ﬁxecutlve Offtce, _o_f' his/her designee in which to
complete the correction. Such a’f
within the time set forth for abater
(b) When a citation or order of¥

appealed and the personﬁ_cﬂed doeszlnot

HISTORY
No. 39).

§390.6. Notification to Other Boards and Agencies.

The issuance and disposition of a citation shall be reported to other
chiropractic boards and other regulatory agencies. A licensee’'s compliance with
an order of abatement or payment of a fine_based on the finding of a violation
may only be disclosed to the public as satisfactory resolution of the matter.

NOTE: Authority cited: Sections 1000-4(b} and 1000-10, Business and
Professions Code; and Chiropractic Initiative Act of California, Stats. 1923, p.



http:e,~'i,p.ns
http:reasonab.le
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