NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
January 27, 2015
3:00 p.m.
One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committee at each teleconference location. The public
teleconference sites for this meeting are as follows:

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A Frank Ruffino

San Francisco, CA 94109 901 P St., #142A

(415) 563-3800 Sacramento, CA 95814

AGENDA
1. Call to Order

2. Approval of Minutes
October 28, 2014

3. Discussion and Possible Action on Advertising a Chiropractic Specialty

4. Discussion and Possible Action on Proposed Language Regarding Maintenance of
Patient Records/Amendments to Title 16, California Code of Regulations Sections
312.2 and 318

5. Discussion of Developing Qualifications and Proficiency Standards for Expert
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and Standards for Expert Consultant Selection. [2014-2107 Strategic Plan]

6. Public Comment
Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125 & 11125.7(a).]
Public comment is encouraged; however, if time constraints mandate, comments may be
limited at the discretion of the Chair.

7. Future Agenda Items

8. Adjournment
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Meetings of the Board of Chiropractic Examiners’ Committee are open to the public except when specifically noticed otherwise in
accordance with the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The
Board's Committee may take action on any item listed on the agenda, unless listed as informational only. All times are approximate
and subject to change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site at
www.chiro.ca.gov.
The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodaticn
or modification in order to participate in the meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext.
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite
142A, Sacramento, CA 95814, Providing your request at least five (5) business days before the meeting will help to ensure
availability of the requested accommodation.
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Board of Chiropractic Examiners
MEETING MINUTES
Enforcement Committee
October 28, 2014
State of California
San Diego State Building
1350 Front Street, Room B-109
San Diego, CA 92101

Committee Members Present
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C.

Frank Ruffinc

Staff Present

Robert Puleo, Executive Officer

Linda Shaw, Licensing Manager

Sandra Walker, Compliance Manager S

Maria Martinez, Supervising-Special Investlgator '

Dixie Van Aflen Associate Governmental Program Analyst
Kristy Schieldge, Attorney M -

Call to Order ST
Dr. Azzolino called the meetmg to order at 8: OO am.

Roli Calt
Dr. Dehn called the roll. AII committee members were present.

- Approval of June 26, 2014 Minutes

Ms. Schieldge stated her Iast name was spelled mcorrectiy in the June 26, 2014 Minutes.
The correct spelling is Schieldge.

MOTION: MR. RUFFINO MOVED TO APPROVE THE MINUTES
SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 3-0

MOTION CARRIED
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Discussion and Possible Action on Advertising a Chiropractic Specialty

Dr. Azzolino expressed concern that the Chiropractic Act and Regulations do not specify
requirements for licensees who advertise as a specialist,

Ms. Schieldge stated there is current authority under Business and Professions Code section
650 to restrict false and misleading advertising. However, there is an issue when it needs to
be determined who is calling themselves a specialist. There have been legal problems when
trying to enforce this. It is a difficult area to regulate in. :

Mr. Puleo asked if we can put something in our regulations that specnfles the accrediting
bodies and the specialty boards that we will accept.

Ms. Schieldge stated she thinks it may be a challenge to oﬁly specify céﬂaln bodies because
the courts are not typically open to allowing deferentlal {reatment and ceding authority to
particular accrediting bodies.

Mr. Puleo asked; what if we spec:fy the requwements that in order to be an approved specialty
Board you have to meet these requirements such as so. many hours of training or whatever
requirements the Board feels appropriate. S

Ms. Schieldge stated the problem is in terms of evidence and pravmg that that's the only way
to truthfully advertise a specialty.

Dr. Azzolino stated that he has experience with the NCCA acereditation. Currently with the
Chiropractic Board of Neurology we have NCCA accreditation. Many other boards are
striving for accreditation. Dr. Azzolino stated he. believes we should allow any other specialty
board that wants to be certified and strive to thatfevel. Dr. Azzolino believes it is in the
public’'s best interest that we pass a regulatlon It’*s :an oversight on who and what can be
deemed a spemahst ' SERL

Ms. Schleldge reported that past cases from other boards have shown possible liability in this
area, S

Mr. F’uleo: 'sfated that he béil'ié\'ies thef‘:MedicaI Board may specify Accrediting Bodies in their
regulations re.g-arding specialties.

Dr. Azzolino requeated Ms. Schieldge get the BCE the information regarding accreditation
and specialties from the Medical Board and past specialty regulation cases including a Dental
Board case.

Discussion and Possible Action on Proposed Language Regarding Maintenance of
Patient Records/Amendment to Title 16, California Code of Regulation Section 318

Ms. Schieldge stated that the proposed language was intended to address the Board's
concerns regarding the death or incapacity of a licensee as well as if a licensee wants to sell
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their practice, retire or go inactive. The proposal also addressed what to do in terms of
notifying the patients of their relocation; currently there is no requirement.

Dr. Azzolino stated that he has several concerns regarding the proposed language. The
proposed language stated active and inactive patients are to be notified. This could be
10,000 to 20,000 patients. Dr. Azzoline would like e-mail notification to be an option.

Ms. Schieldge stated that the problem with electronic mail is that there are no legal
presumptions in law for service. There are legal presumptions for first class mail.

Dr. Azzolino stated that the language should be clarified to notify active patients (patients that
have been treated within the last 12 months) and all inactive patients (that have been treated
within the last 5 years). :

Mr. Puleo agreed and stated that otherwise, the proposed language would contradlct CCR
section 318 whereas patient records must only be maintained for 5 years.

Ms. Schieldge suggested that the notification be prowded to the Board and the Board publish
it on their website. L

e

the web site.
A Ms. Schieldge stated we would need to add\igg dlsclalmer :

Dr. Azzolino questioned who would be responsible under $Lj;bdivision (d), the associate or
chiropractor, the practice where-the services were rendered, or both?

Ms. Schieldge stated that:this sec;cié)n is designed for the person who is leaving to notify the
patients where their records:are going to.be. She questioned whether the records are going
to stay with that practlce or move. with that chiropractor.

Mr. Puleo stated we may need to address the issue in CCR 318 regarding group practices
and who-exactly should maintain the récords if one or more of the chiropractors treated the
patient. We may need to add language such as; if the patient was treated by more than one
chiropractor, the patlent is a: patlent of the practice.

Dr. Azzolino suggested amendlng CCR 318 entirely to avoid redundancy.

Dr. Dehn has concerns regarding subsection (d) specifically wanting to address why the
departing chiropractor would have to follow the procedures listed in subsections (a), (b) and
(c). She stated if she was moving away and ancther chiropractor was taking over her
practice, it should be as simple as sending a letter to all of the patients advising them their
records are with the new chiropractor. She questioned notifying them again in 5 years when
they already are aware,

Ms. Schieldge stated that subsection (c) is going to be replaced with notifying the Board as
opposed to a 5 year re-notification. However, she suggested adding a requirement regarding

3
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notifying the Board to subsection (b) and eliminating subsection (c). She suggested keeping
the last sentence in subsection (c).

Dr. Dehn asked; what are the consequences for not complying with this section?

Mr. Puleo stated we could issue a citation. If there is something egregious, where patient
confidentiality was violated, we could refer the case to the Attorney General's Office or the
local District Attorney’s Office.

Dr. Dehn asked, why is the age records must be maintained, age 21'as opposed to age 18,
as stated in subsection (e).

Ms. Schieldge stated she would need to research this.

Dr. Azzolino referenced numbers 3 and 4 in CCR 318.and stated that with electronic records,
he doesn't believe that a true signature is necessary, an electronlc sighature should be
sufficient. : .

Dr. Azzolino suggested we strike number 3 completely

Dr. Azzolino's concerns led to a lengthy conversation rega:rd.ing CCR 318 subsection 3 and 4.
Following discussion of pros and cons af humbers 3 and 4, it was decided further
investigation was necessary on how to improve/update the signature process.

Ms. Martinez stated that during her investigative site visits, she is seeing more and more
chiropractors are utilizing electronic record keepin-g on devices such as an I-Pads or Tablets.

Ms. Schieldge provided a sample form, from Board of Pharmacy, regarding notifying the
Board of dlscontmuance of busmess The BCE WI|| need to develop a form with the regulatory
package. : e

Dlscussmn of Developlng Qualiflcatlons and Proficiency Standards for Expert
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and- Standards for Expert Consultant Selection. [2014-2017 Strategic Plan]

Dr. Azzolmo s_tated he was gam_ng to schedule a meeting and attend an Expert training to see
what a true Expert training looks like.

Mr. Puleo stated staff will schedule an Expert training in early 2015. We typically conduct one
in the North and one in the South. Mr. Puleoc recommended that 2 Board members
attend/observe each session to identify any deficiencies in the existing training and materials.
This may be a better approach than making changes blindly.

Dr. Dehn asked if there was anywhere on the Expert Application that asks if they are actively
treating patients.

Ms. Walker stated that specific question is not on the application and it may be a good
question to add.




Enforcement Gommittes Meeting Minutes
Octobar 28, 2014

Mr. Puleo stated we may want to also ask what percentage of their time they are treating. Mr.
Puleo also asked whether we could require experts to treat patients a certain percentage of
time in order to qualify to be an expert.

Ms. Walker asked if Board members attending the Expert training would be an issue in
regards to separation of function.

Ms. Schieldge stated she does not see it as a problem if there is less than a quorum of Board
members attending the Expert training. As a rule, experts should not be interacting with the
Board members as it may become a conflict. :

Ms. Walker asked if the Board legally needed to promulgate a regulation for the Expert
process.

Ms. Schieldge stated she is unsure at this point. Further research was needed.
Dr. Azzolino asked how many Experts do we currently have, how many are applying?

Ms. Walker stated staff are currently recruiting and have: irec:rm:trhe'nt information on the
Board's web site. She reported that the Board has just over. 60 Experts in our current pool.
This does not include new applicants. - _

Dr. Dehn asked if current Experts will be required to.complete the new application. -
Mr. Puleo stated that every time the Board é‘éndl,l;c-‘té;“lé;(b*eﬂjtrai"ning, all Experts must re-apply.

Dr. Azzolino stated that_dn sebﬁbfn; 6 of the new Expert application the applicant must state
why they feel they have extensive‘k-nowledge or éxperience

Dr. Azzolino asked |f we are’ conduc’[mg personal- |nterwews with the applicants.

Mr. Puleo s‘(ated that we: have not conducted personal interviews with the applicants in the
past.

Dr Azzoli'nd stated it is important to conduct the interview since we are using them as Experts
and they may possibly testify on the stand. .

Discussion and Possible Action Regarding the Consumer Protection Enforcement
Initiative (CPEI) Regulations

MOTION:: DR. AZZOLINO MADE A MOTION TO DIRECT STAFF AND RECOMMENDTO
THE BOARDTHAT THE BOARD TAKE ALL NECESSARY STEPS TO INITIATE THE
FORMAL RULE MAKING PROCESS WITH THIS TEXT, AUTHORIZE THE EXECUTIVE
OFFICER TO MAKEANY NON-SUSTANTIVE CHANGES TO THE RULE MAKING
PACKAGE AND SET THE REGULATION FOR A HEARING.

SECOND: MR. RUFFINO SECONDED THE NIOTION

VOTE: 3-0

MOTION CARRIED
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Discussion and Possible Action on the Selection of “Trigger 3” in Regards to
Substance Abusing Licensees [SB 1441]

Ms. Schieldge stated this Trigger was selected as the option for the Trigger language at the
last Board meeting. The next step will be to meet with Enforcement staff to discuss making
sure that the Substance Abuse Coordination Committee recommendations or standards are
incorporated into standards for disciplining licensees who have a substance abuse problem.
Ms. Schieldge recommended that staff separate the Uniform Standards from the Disciplinary
Guidelines because the Guidelines are a recommendation and you can not deviate from
Uniform Standards. The Uniform Standards will need to be re-written and incorporated into
standard or model orders, so that when an Administrative Law Judge thinks there is a
substance abuse problem, the terms and conditions can be dropped into the probatlonary
orders without any extra work.

Public Comment
None
Future Agenda ltems

None .

Comment

otherthan a Board meetlng day, as 1t causes a hardshlp and runs the risk of rushing through
the agenda. ,

Adjoum.ment

- Dr. Azzall no adjourned tH:";e,ifrﬁeetinQaadit_~25'21 a.m.







MEMORANDUM

DATE January 20, 2016

Enforcement Gommittes Members
TO Board of Chiropractic Examiners
: Department of Consumer Affairs

FROM Kristy Schieldge, Attorney Ui, Legal Affairs Division
Department of Consumer Affalrs

_ Case Law Involving Advertising as a Specialist for Discussion of
SUBJECT item 3 of the Commitize’s Agenda Regarding “Discussion and
Possible Action on Advertising a Chiropractic Specialty”

issue

Al the last Enforcement Commilitee Meeting, the Committée requestsd that information about
Medical Board of California’s regulations and litigation involving the Dental Board's reguiation
of advertising spetialties be brought to this meeting. | am providing a copy of Title 18,
California Gode of Regulations section 1363.6 and the following case information and
summary for the Committee’s review and discussion.

it 2000, the Dental Board of California (Dental Board) Jost the attached federal court case
Bingham v. Harmnilfon, (2000) 100 F.Supp.2d 1233, In that action, the federal court struck

down as unconstitutional the Board's proposed regulations on advertising thet attemptedte

 restrict advertising as a specialist unless certain requirements were met, including obaining

- education from Board-recognized specialty boards or successful completion of a format
advanced education program at or affifiated with an accredited dental or medical school. The
Board paid approximately $254,000 to setile that case.

In 2003, plaintiffs Michasl Potts, D.D.8. and the American Academy of Implant Dentistry
(AAID} ("Plaintiffs”) sued the former Director of the Department of Consumer Affairs Kathlsen
Hamilton, and the Dental Board, Plaintiffs challengad the constitutionality of Business and
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Protessions Code section 851(hy(5)(A), which govermed false and misleading advertising and
outfined the conditions under which a dentist could advertise as a "specialist.” Section 651
permitted, among other things, a dentist to advertise & specialty it (I} he or she has
completed a specialty education program o Is a member of a national specially board
approved by the American Dental Association (ADA); or, (i) in the absence of ADA
accraditation, he or she has attained membership in or been credentialed by an agerediting
organization that Is recognized by the board as a "bona fide” organization for that area of
dentat practice. :

Consequently, Plaintiff, AAID members could not advertise as specialists, only as "general
dentists," despite the fact that their members truthfully eamed additional education and
training in a specific area. AAID alleged this violated thelr constitutional righis of free spesch.

On September 8, 2004, the federal district court ruled in favar of Plaintiffs in this case, finding
the Dental Board's advertising statutes were unconstitutional as applied and that the statule
had to be “invalidated.” (Potis v. Hamilton, 334 F. Supp.2d 1206 Is atiached.) Plaintiffs sought
and received an injunction prohibiting the Dental Board’s enforcement of the statute and
obtained an order for payment of attorneys’ fees in the armount of $324,252.91, which the
Dental Board paid. On February 2, 2007, the Ninth Circuit reversed the lower court's
judgment for plaintiffs and remanded the case for further proceedings at the District Court
level 1o consider “survey evidence” collectad by the Dental Board to show that the advertising
was potentially misleading to consumers. (See attached Fotts v, Zeftel, unpublistied decision.)

On October 15, 2010, the district court again found against the Dental Board, ruling that
Business and Professions Code section 851 (h{(5H{A) was unconstitutional because if violated
the plaintiffs’ First Amendment rights of free speech. On November 18, 2010, the Board filed
an appeal, but later settled the matter. 1t was estimated that the Dental Board expended over
1.5 million dollars fo litigate and settle this case. The Dental Board’s advertising statute was
fater repealed. (Stats.2011, ch. 385 (SB 540).)

-~ Attachmentsy 16 CCR 136385

Bingham v. Hamilion (1 00 F, Supp.zd ?3:33)
Potts v. Hamiftor: (334 F.Supp.2d 1208}
Fotts v. Zettel February 2, 2007

! The amendments to Business and Professions Code section 651{h}{5){A}, challenged in this later action,
essentially placed into statute those regulations that were struck down by the federal court in the prier Slngham
case.
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§ 13680.5. Advarifsing of Specialty Boaed Cortiftoetion,
CAADG S 13628 RARCLAYE DFFIGHAL CALIFURMIA GODE OF REGULATIONS  japprs. 5 goges)

 Barclays Official Californis Code of Regulations Currentuess i
¢ Htle 16, Professionl and Voontions] Reglations
IHvdsion 13, Maudienl onrd of Callfornis [FNAL]
Chaphr 2, Diviston of Mediesd Quality

Article 5. Advertising and Stendarde of Pructive (Refs & Annng)

G CCR 18850

§ 1363.5. Ax:lvértising of Spacialty Board Cerlifleation,

() As used In fhis gection,

(%) "spacially board” means 1 board o sgsociation which corfifies physiclens Ina
specially or subspecinily srea of medivine,

(2} "Bpeelsity or aubspecially area of madicing” means a distingt and wab-defined feld
of medical practice. 1t Includss speolat concem with disgnostic and therspautie
nodalities of patients' heslth problems, of it may concern health problams according o
age, sex, organ sysien, body meglon, o the Interaction belwsen patients and thelr

. environmant. A medical epeshally promotas the standards of practics withis e speclalty -
associafion,

() If & physician advertiaes that he or she 1 cortified by a spacially baard o assoclation i a
spectally of subspeclaity aren of medicine and thal speciaty board or associationlanota
marmbar board of the Amertcan Board of Medival Spaciaiies (ABMS) or dosy aot have a
posigraduats Balning program approved by e Acoreditation Councll for Graduate Meding
Eduycation (AGHME) or the Royal Collegaof Physiclans and Surgeans. of Sands (ROPSD),
thisey the spackally board or assasiefion shall be spproved by the Divisten of Liganging and
shali gomply with all of the Tollowing requirsmants:

£1) The primary purpose of the specialty boast shall be vertification in & medisal
speciatly or subspecialty. The specially board shadl encompasg e brosd aeas of the,
specially or subspacialty,

{2} The spaciatly toard shall not rastrict eeif fo a single modaliy o teabnent whict
may be part of a broader specidly or subspeciaily,

{3 I the specially board certifies profecsionale other Than physidans, the speclalty
hoard shall not sepresent alifwr that () (he oriferds set forth In thess regulalions or () the
metical bosrd's approval of the specially board's certification program |s applicable i
nonpiiysiclans,

{4} Thie spaislly buard shall be a nonprofit eorporation o sesocktion, and ¥ sl have

Page 1 of 4
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possess 8 clear gt wesircled ficense io practise madicing,

{6) Thie specialty beand shall have arflcles of incorporation, a consfitution, or a chavier
ant bylaws which discribe its operafion. The bylaws shall

(A) provide for arvindependent and siable goveming body wilh siagpersd, limited lerms
of not mors than six vesrs that s Intemafiy-aopolntst or selected by the mambers,

{B) st forth the regidroments and policies for sedification by the specialy board.

Y requre that the spacially board promote the pobli intersst by sontribiding to
Irmprovement of madicine by establishing requiremsma and cvaiualing applicants who
apply.

{1} require fal the spedalty board daierming whelther appiicants have resefved
adetuate preparation inacoord with standards establisied by the speciafly ;mard

{E} require avidencs that applicants have acquired sapahiiy in a specially or
subspesially aren of medicing and will demonsirate special knowledge Iy that feld,

hitps://a.next. westlaw.com/Document/I 1BS3AF40D48D1 IDEBCO2831C6D6CTO8E View...  1/20/2015
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{F) voruire ihat the gpeciafly board sonduct comprahensive svalualions of the
xnowledge and exparlance of appiicants,

{8) Tha spaclafy board shall havey stendards for determiniing that those wito ar¢ carflled
pousess the knowladge and skills essential to provide competent oare in the doslgnated
spechlly or subspacially atea, -

{7} More thian 80 pergent of the speclaity boasts revente for condinuing operafions shall
be from cetifioation and exeminetion fees, membership fess and Inferest and
Bwesimant some.

{B){A} Excapt 2y provided In subpatagraph {B) or {0 of this paragraph {8), the specialty
hoard shall raquire sl applicants who s seeking certifcalion o have safisfactovly
completed 8 posigraduate falning prograr accrediled by the ACGME or the RCPSC
that Includes [dentifiable iraining in the speciaily or subspecialty sres of mediches In
which the physician is seeking cartification. This identiflable ralning shali be deamesd
aceepiable Unloss determined by the Division of Licensing to be eliher (1) Inadeguate in
soope, soitent and duration in that specialily or subspedally arsa of mediche inordsy
to protact the public heallh snd safely o 12 not equivadent in ssape ang content o the
residency fralning reculrad for bosrd cartification by any miatett ABME board Torthe
speitio condilions, dseass processes and surgical procedures withn the seope of the
apphcant cerfifying board's sxamination and eerlification,

{B) ¥ the training required of applicants seeking cerifcation by He speclally boardis
other than ACGME of RCPEC accratiied postgraduaie ratiing, then Bis spevlally
hoard ghall have training standards that intluds Beniifiabie fraldng In the speciaily of
subapecially area of medicine in which the physician is saeking certification and that
hava boon datermined by the Division of Licensing o be squhstent In scape, coptent
ard duration to hese of an ADGME or RUPSC acoredited mrogram In & refated
spesisly of subspeciaily area of madising. This teaining shall be evaluatad by the
Biviston of Licensing 1o ensure that s scops, content and durslion as syubalent to
those of pn ACGME or RUPS( acpradited program and are adeguate for Gaining In that
specially or subspscially area of misdidng in arder to grotect the public bealfh and
safly.

{C) I ey of the postgraciute training recired under subpamgraph (4 ar {B) of this
paragraph (8}, the spacially board shall veguire applicanis seeking swrtification to have
completed (1} a mindmum of six years of full me lsaching andfor practics n e
speclaiy or subspecially area of medicine in which the physician [s seakdng cerlification
and (2} a minlrawm of 300 howrs of conginting madical education i e specaty or
sibspecially aved of medicing in whizh the physician Is secking cerlification which is
appraved under Bection 1337 and 13375 of those ragulstions. Any fsaching expatiencs
geoaptable wider this subparagraph shall have been In & posigradusts iralning prograem
acoradied by the AGGME of RCPBC or thet mests s standards set forth i
subparagraph {B that boiudes identifiable training In the spacialty or subspecislly ares
of resticine to be ceriiiad. This training shall b svatuafed by the Divigion of Lizensing
and determined o be pativatent In scope, content, and dration to thoss of.an AQGME
of RCPSE aocreditad progeam In s related spectally or subspechally area of medicine
and 1o be adeguaie for teadniig in that specialily or subspecially srea of mediclne in
"~ URCET T pEOTREE W DI KesiR &nd sately, Tondilng or prackce experionce actepled

unwier this subparagranh shall be avalugted by and acceptable toihe credendiak
comrriifae of the specially board pursuant © stardards Bat are (1) spagified in the
bylaws of the speclslly board and (2) approved by this Divislon of Ucensing in
aocordancs with oriferks set forth In these regidations.

Fhysidlans applying for eatification who qualify under this subparagraph shasl be requinsd by

the spesialty board to have satisfaciolly compioted an AGGME or RCPSC acoredited

resklenty dralning program. This residency shalt have provided fraining inthe conditions anmt

disense processes that are included In the new spacially.

Phigaloizns whoore cerfified by speclalty boards under this subparagraph which are
incorpurated, or organized as an association on e effsctive date of Hiese regulations, may
advetiise thelr buasd carification for three yaars from the elfactive dats of thess regulations.
During thal ime, the speclalty board shall demonsirats to the satisfaction: of the Divislon of
Linenshy tha thers & in exislence one o mora postgraduate balning programs thal Tanlude
ientifiabie trawing o he specially or subspenially area of medicing o be sertifed ihat mest
the racairsments of subparagraph (A) or {B) of s paragraph (8 then he speclally board's
appraval shiail be permanent unless withdravn teder subsection ). This fraining siall be

hitpsy/fanext.westlaw.com/Document/I1B53AF40D48D1 L DEBCO2831C6D6CTOSE/ View...  1/20/20135



https://a.next.westlaw.com/Documeni/I1B53AF40D48D

§ 1363.5. Advertising of Specialty Board Certification, - WesilawNext Page 3 of 4

avatusted by the Blvision of Liceasing and determined o be oguvalard in scope, content,
and duration to those of an ACSMIE or ROPSC scorediiad program in g related spesially or
subspecially area of medicing and to be adequale for tralning in tha! spealally or
subspecially ardt of madiolng in order to protest this public health and safely. If 2 specially
board canot dersonsirate & eguivalency to ABMS borrds In the thron years T0llowing the
affective date of these regulations, s mambers may ot thareafier sdveriive corfification by
that board. Thie poriod may be extended for a year lf the Division of Licensing delermines
ihed the spechally board is making & good faith effort lowarts achisving egulvalancy t ABMS
bogrds.

Physiolans who are vartifed by spacially boarde undar this subparagraph which are
imoorporated, or organtzen 94 an association after thy ellective dele of these reglations,
may not sovartise thelr cerdification urdl the spacialty board s daternined by the Divigon of
Licensing o be eculvalent 1o ABMS hoards, The spedially board shall demongtraty to the
satisfaction of the Divisian of Licenging that fhere i in exiplence one or more posigradusate
tradning progratms that Include identifiable training in the specially or subspecially areg of
mipdicing 1o be cortified that meet the requirements of subpanagraph (A or (83 of this
paragraph (8). This Fraining shall be evaluaied by e Divigion of Licensing ard determinad
to be agiivalent in scope, conlent, and durgtion fo these of an ACGME or ROFEC
acpradiied progras: in a vetaled spacially or subspecialiy area of medicing and o ba
atagiate for training i that specially oF subspecialty srea of medicing in order io protect the
public health and salely, -

(@) Exespt 98 provided In subperagraph 83O} above, at the ime of appiivation foe
approval i the Division of Lisansing, s speclally board shall desnonstrate that one or
mete postgraduste talnfg programs are T existence snd that these PETETS: provida
identifiable training In the specizity or subspecially area of roedicie in whith physicians
are sheddng cerfification. This alting shall be svaluated by the Divislon of Licensing
atid detarningd o be equivalent I seope, content and duration (o those of an ACGME
or RCPEC accradited program it a ralaled speclaliy or subspeciily srea of medigine
ard o ba adogualy for training In tat speolally or subspeislly sces of trundficing B
orderfo protant the public health snd zafety. .

Thy. epesiaity hoard shall submit o plan thet 44} estimates the number of physiclans o by

ceritied trough subsastion (HEHC), abovs; () spacilies the sumber and iopation of post

graduats ralning progeans developad and i be doveloped; the number of freingas

uormpleding the training annually; {0} demonsiraias the squivalenny of those progmns, ey

© provided for in-subseciion (BHB)E), above,; (1)) provides for monifereg v evaluate the
quillly of existing programs; and () aliows tor upgrading of the parameters of the specially
ur subspeacially atwa of madiclhs 1o accommodale new devalopments.

Evory voar tha spacislty board shall rapurt o the Diviston of Licensing e progreas In
frvpbervianting (e plan for posigraduats fralning programs in e spedally or subipatinliy
areq of mediclng Inwhish physielans are seeking oariification, Failure to st sepori shel be
yesunds for withsirsws! of approval by the division. Fetlure of a speclally board to establiah o
the satisfaction-of the division that B e in sempiance with ks plan, sz stated In i originad
aubrlasion to e division, shalf be gounds for withdrawal of the divisfon's apgroval of the
speciatly board. Fafure of a spactally board lo provide svidence that the posigaduste
braindrgy programs avg puidvadent in seope, content snxd dutetinn o those of ADGME or

. ROPSC acormdiied trograms Shall be grouds forwithdrewal of the approve.

(103 The speoiatty Board shall saquire all physiclans whe are sesking carification to
saccassfully riags a wiiiten or an ora? examinadion or both which Wsts T applicants’
kniwladge and skils In the specially or subipeclalty aree of medicins. All or pad of the
axaminations may be delepated to o tesiing organfzation. All examinations shall be
subjecttn 2 psychomelris svalustion, The examinadions shell e & minimum of sixisen
{18} hours in fengf. Fhose specislly boards which require &5 & prossydaite for
carfification, prior passage of my ABMS sxutnination in a related speciadly ov
suhspecially anea, may grand up o elgit hours sradit for the ABME quallfyitg board
examination loward the shdeen (16) how testing regquirament.

{11} The spacially beard shall issus conificates o thoss physicians who a2 found
gualifisd under the stated requiraments of tha speclatly bogrd,

{12 Tha speciaily board shall assist in maintaining and elovaling the standerds of
gradeste madival education and fadilities for specially irining in medidine In
onllaburalion with other eongemed organizations and agsncies, and have a mechanism
for assigting acorediting agencies in the evalualion of fraining pregrams.
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(D) Upon setuest the Divislan of Licensing wilt approve » spodlally board if i rests the
cilteria st forth i these reguistions. The divigion may withdraw the approval of g specialty
bowrd i the civision finds trat it falls fo meet the criterla sal forth in these regiations,

{2) Wilhin 30 worlkdng days of foosint of an application for speciaty board spproval, e
diviston shatl inform the applicant in wiling that 1tis elther somplete and ascepled Ty
Tling and raferral 1o o medicat consuliant selected by the division or tat fi Is deficient
and winal speclic information or decimentation is renulrad fo complate the application,

3) Within 918 caleadar days rom the date of filing of & comploied spplication, the
division shall Inform B applicant i willng of e decision ragarding e applicants
approvel a8 & specialty board,

{4) The division's Yme. periads for prosessing an application from the recelpt of the inital
application to the firal decision regerding approval or disaparoval based on the
divislon's actust psriurmances during the tvo years praceding the proposal of thiy section
weie as follows:

{A) Minimuwm - 548 days,
(8) Madian - 714 days.
{C} Maxbmum - £18 days.

{d) Spaciallty hoards aporoved by the Division of Liceneing shall corily evrry fuos years
from the daie of appraval that they confinue to meet e requirernents of these raguialians,

{8} The Division of Licensing shall conduct such evalustions as it deems appeopiate o
ensyre that appicant boards appiving fo the division meet the criteria of these regulations.

Hote: Autfiorty oftad: Seolions 651 and 2018, Business and Professions Code; and Section
18875, Governmant Code, Referangs: Beolion 681, Business and Prfessions Crewkey; ane
Section 15578, Government Gode. '

HIBTORY
1. Mew saction fed 1-27-94; operative 2-28-04 (Regisier B4, No. A},

2, Arendmant of subsections {0){2) end (CHE) 3nd new subsections {OH A {HAKD) filad
324-99; operative 4.23-96 (Reglhder 49, No. 13),

This delabasa s curant through 17248 Ragisler 2048, do. 1
16 COR§ 1362.6, 16 CAADD § 13635

Endd of Documant RS Thomson Reutors. No suin: i sigion! U3 Govrrmeont Wod,
9 exs, 2045 1 Rank Prwiy Blatentonl  Accussibilty  SupellerTames  ContertUs © LBU0-REF-ATTY {1-800-793-2860}
fnprove Weatlawiiagt .
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Bingham v. Hamidton
United Slgles Cistict Cours, 2.0, Salfiis, Moy 15, 2660 100 FoupsRd 188 {Approw. 42 pagan
T Ougloal image of 100 . Bupp.26 1233 (POF)
100 FSupp.ad w3
Inited States Digtler Court,
R Celifornla,

Perry J, BINGHAM, T.D.5,, and the Amorican Academy of Imnplant
Dentistry, Plaimiffs,
WV
Cathleen HAMILTON, in her Officia] Capreity as Divector, California
Depurtmant of Coneumor Affairs, ot al., Defondagts,

Now CIV. 8-90~0490 DELIFM.  May (5, 2000,

Gontist sutd the American Academy of Implant Dentfisiry (RAID) brovaht action chaflengng
the Califrmia Stats Board of Dental Examiners’ enforsament policy prohibiting the
adveriisement of gertain cradentisls by Cailiformla ficensad dentists, Upan plainfiffs” mosion
Tor aummiary judgment, the Distict Court, Levi, J., held ihat hoard's enforoaiment pollcy
victatad First Amendment (o axtent that it profilsitad advertissmend of AMD oretentizks
uniess the advertising dendst had at leastong year of post praviuaie academic study In
irnplznt dantistry,

Motion grantsd,

West H&admt&as (ﬁ)

Chunge Vigw |

1 FaderatCourts. % Piingss and hardship.
I gongidening whether a case Is fipe for review, 4 courf mugt ovaluaie the Birass
of the tesuss for judiclal decision and the bardship o the pafles of withholding
court eonslderation,

2 Favzierai mmm W F%tmss and iwxéa?aip
A clabn i Tt for decksinn, for purboses of dpsises analysls, § the iswues read
are primanlly Tagel, do not reguire further factal dovelopment, and the shallengad
aetion Is dnal,

3 Federsl Courtn % Envirgament and health
: Althotgh regulation contalming polioy for adverisimg of eredentlals lssued by
; recognized dental speclaily boards and sssosialions was nal ved operative, sul
chalienging Californa State Boarg of Dantal Examings' enfresment potley

prohibiting a{i\mrﬁsament of carlain credentials by Califoria fogngad dentists was ;

i

i

i

“tipe for adjudicailon since record was developed, the dispuls was primarly Yapal,
and plalntifs woukd suffer hardehip with cortinued delay; 1 dentist welb to
adverfiys his Amatioan Academy of Implant Dentisty (A0} credentials, he

: wiud viviate slatute and couid hs immediafely sublect o sandions, nduding
revacation of bis loense. Wiset's Ann.Cal.Bus. & Prof Code § 51; Cal.Cods
Régs, s 16, § 1054,

& Caes thal ofe-this headtnote

4 !’mfm‘ai fcaur{s @m Ywnges absmmion
Youngar absiantion only applies 1o procesdings that ars judicat In naturs,

8 Podoral Gourfs 9% paricumsr Casasp, Gontexis, #nd Cueslions
Agency's review of proposed regiiation for sampliance with the nacassty and

clarlty standards of Governmant Code was aot 8 judiclat procesdiog, shd Younger

abstontion, herafora, did vt apply.
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¢ ConstiutionaiLaw % oaith care
Heatth % Advariising
Erontists’ agvertisernent of thelr Amedoan Academy of rplnt Dentisty [AAID)
credentialy constiuted cormmencial spesnh pretectad under the Flirst Amendment.
UBCA Congtamend. 4,

3 Cases that ciis this headnote

7 Constitutions! Law 9 Reasorablonses ralationship 15 governmental
irderest
Commerctal spaech that i not false, decaplive, of mizleading can be resticled,
hut oniy If the State shows that the reslriction directly and materially advanses a

substantiel shate inferast i a mzoner nd inere axtensive than necpasary 1o seve
that intereat, ULS.CA, ConstAmand. 1.

5 Constibdionatiaw B% Businessor prfessionel senices
With ragard lo sdvertising of credentisls from profossionsl organizations, siats
may ant, under Firat Amendmand, complately ban statemants that are nol actuslly
ar irdrgrently miglaading, such as cerliication a0 a spasialisl by bona flds
argunizations. U.5.0.4 ConstAmeand. 1.

g Constifutions] Law @ panh care
Healty @9 Adverlising
Cailforsia State Deard of Derlal Exarviners’ enforcement polfey violated Frst
Arnendment to extent $hat it probitied advertisement of Amsdean Academy of
imptant Denfistey (AAID) oredentials wdoss the advertising dentlst had af lsast
ong yaar of post graduate acadomic study i npland dentistry; board falfad o
show that advertisement of AAD credentials was inhererdly mislzading, that
atdveriisornent of AAID gredantials would misicad the public Indo helleving that the
denti placing the advarfisament e al least ons year of post geaduate
aeademic Wik Jn implang dentistry or that any polentisl for cansumer deception
ol riof be adrdressed by disclosure reguirements mther than prolibition.

i UB.0A Const Amend. 1, Wesls Ann. s Bug, & ProfCogia § 854,

4 Craes that sile his headnole

Artomays and Law Firms

34 Richard W bichols, MoDonough Hollend and Allan, Secramanto, UA, Frank R Renker,
pree hae vice, Frank B Racker and Assoclates, Marco fsland, FL, for Plainiiffs,

doet 8 Primes, Atlornsy Senaral’s Ofice of the Stele of Galiforsls, Saceamanio, CA, for
Deferdant.

MEMCRANDUM OF QFINION AND ORDER
- LEVL-Digliet-Judge. - oo

Thiz is a First Amendment commsr_eial speach caze iy which plaintifs Parry Bingham and
she Acmerican Acageny of implant Denlistry (AAID) challenge the Caldormls State Boaed of
Dentat Brpininers' {“Califorla Dentet Board” or "Dentad Board") enforcement polley
prohibiting the adveriisement of certaln cradentials by Gallfornla licensed dentists. Plalniitfs
tow move Tor summary judipment. For the eastns sfaled below, the motion will b grantad,

. ' 3

Implent dentistsy conslets of the placig of "devicss for atlaching arifitil repiacement teath
0 the swms bonss 1 which natural teeth are anchored.” {F1a.* Exh, DR, Dafs.’ Regulatory
Fila, vt 548, AMD Position Bapsr; Speclalty Recogriftion and the Fuleng of Depdal Implants. )
This case allses from e inferaction of four sels of facks of circumslances coneeming the
pracéies of implant denfistry. First, any dentist with 2 geners| Yeanse to praclice as & denlist
may perdonm implant dantisty in Galifomia, There s no requirement of any spacial Baining
or aducation beyond thad regquirsd for the foense lo practios as & dentist, Ag » Lonsequsnds,
any lieensed dantist may sdvertiss thal he or she practices implant denfistry. Second,
implant dentistey 18 not one of the sight spestalities recognized by the American Dentat

oo cazlirnm‘ia,__a Californts corpnradion,

Page 2 of 8

Sprame Court of the Unltud Blales.
Jung 28, 303

LBt Gemmunications Compay, L.,
{Senial® fs & limited parinetsilp orgenizsd
wndiar Dulawnre 9w ihai pamanty provides
Istaeonmumications servics jo thw puliia.
Sptint's parnes Inckide U8, T

Jold Bppendix

2007 W A21022

TRk FOOD DIONEANY, st al, Pefifnen,
., Gerardo Donnks PATRICKBOM, ol ol
Respondants, DEAD SEA BROMBE OO,
LT, pl &), Patitone g, v, Barardo Denrls
PATRIIKAON, of a1, Revpond ansts,
Bupeame Gourt of e Uniled Siates,
Aunust 23, 2003

. Priguant 10 Havisi Ralw of Cist Prodaitlurg
44 anv wiihin b days altor serving its
ofiging wsswer, defandent Dols Food
Corpeny, e, (Dole®) eroby fas ite Bl
matty oorppiaint complaining of Dea...

e Wore Briets

Tylat Goned Dosumons

POINTE SAN DIEQO HAEBIDENTIAL
COMMURITY LP., a Oslifonds Nraltad
prtnarslils and Gosnel Bullders
Corpapaion of Galitorls, & Californie
wisrporaiion, Pledmiits, w500,
PROPERTIES, LAG, o Californda
{hattad inbilly wommpany; Astrs
Hamagement Corporation, 2 Califorsta
corporation; Palombe Welagerien, an
individual Petar Wanamr & Awsolales;
Aftas Homes, LLG, » Salifornia mited
Ifabitity n Salifornis corporation and
Dronst theough 52,

2D0E WL 40T TREE

FOINTE BAN DIBEGO REBIDEMTIAL

LEMMUNTEY LF., 2 Colifovria Smite
i g it ol Bullhors O

i

Plainlifs, v. WL PRopRYES, (6.
Californtg imbed lablity oomipany; Astra
Banagsmed Consulion. & Sallornie
eaporatiss, Palomba Weingarian, s
indhidduat Peler Wessyar & Associaies; Aes
Harmes, LLE, & Qalifona Smbled Hality &
Crafikeria caporaion sad Doas 1 Hoough 50,
Supeekr Cogt of Gaiifornly, San Disgt
Coounty

farch (34, 2008

T pedntiffelaross. dalarddants wara
aprasented by Stoven Slraugs. Frank Tobla
aok Paul Tyl Defendenisfoross-

com pEainants weom represeniad by Doogless
fagnokis, K. Gaylord Simids and Slan
Groanhary....

Gty of Soiall v, Sanbvoan

200 WL IBY2BN38

ity oFClotalt v, Cashman

Buporior Sourt of Dalifeinid, Sonoma County
Fabrgry 01, 2000

G, 10 The defendunly’ moten s stke

ha eomplalal under SO 542830 wars heard
By ks et OfF Datember B, 1909, Pl
nppeared by and threugh i aliemeys.
alfvey Waller and Heney Honter, .

Ahgmde v, Hosp, Corp, of unorios

2014 W, Batlan

Abcode v, Hosg, Gorp. of Amgaion

Quperier Gouetof Califombs, Yantum Couly
July B, 2034

LATRNE Q2000 P DEPTS 30 GLERKY
Chiafing Sohaligly EVENT TYRE: Ruing o5
Bubmited Maller CABE CATEGORY: Givll -
Linfimitad CASE TyH Winnglal Teavinafion
Thg Govrt, havisg previeusly isken lirs Mol

Sag Sore Trid Golat Dotuments
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Association (ADA} and frersfore nio ADA cradeniials dre available in Friplnt denfishy as a
distinot fleld or specialty. Howevar, the ADA dooy award credentials in orgd surgesy,
pariodontios, and prosihedontios, fimlds that ineluds implant dentfisty, bt that require
sxtanshve post gradusls atademic Waining. (See Barger Dacl, §8 3-4.) Third, the AND, &
nagonat dentiel ongantzation founded In 1953 with some 24t Califomba membarg, (see
Gomph, 137, arguably fitls the gap bebween the general deatist and the ADA specfulist by
awarding the credentiale of “Fellow” and ‘Diplomale” In implent dendyiry ts foensed duntists
who *1238 have tompleted certain requirements.? These reguiraments include testing,
saveral huncrad hours of continuing edusalion in iaplant dendislry, and olinieal Sxparence
alse in oplant dentistry. (See Shuck AR, at 1.} The ARID requirements, however, o nok
Includa post graduate academls tmining at an accddited dental or medical school

Finally, ay appiied o dentlsts, Cal. Bus, & Prof Gode § 861{hEHA) allows a dantlst o
advarise cretientials or a specially cerifficalion awgrded by a private of public bosrd only ¥
that boared or agenay is recoghized Dy the California Dental Board. Unilf rcantly (e
California Dental Bogid appearad © rely upon the ADA In meking fecognition decisions,
Mere ratintly, however, 28 a rosult Of the predecessor lawailt fo this action, the Callfeenia
Dental Board has devalopsd ifs own recognition standards which have besn ratduced to 8
proposed reputstion,

Piainfif Singham s ¢ Gallfarnia licensed dantist peacticing ganerad dentisiry. He ie a momber
ofthe AAIE and has been swarded the “Felfow” and “Diplomate” rankings in implant
dentisiry from fhat organization. Not surpiisingly, Bingham and oitwr mambens of the AR
want o advarige thelr AAD credentialy and have sougiit permission o do 8o fromdthe
Denial Board. Ag explained bstow, iha Califarnia Denkal Board's lagsl position hag
ungergone some dovelopmant in e courss of this igation. s bottor line has vet
changad, howsvar. It doss ol recotnize the AAID or its crogentials, snd 4 siates that uirder
5 881(hY(BHAY, Oal, Bug, & Prof Code, itis entifled 1o iaks enforcemant aclion sgalnst any
dentliat who adveriises AAID credantials unless the denlist has one acbdemic yoar shudying
irapiant dentishy st an soerddied deatal o medical sciool,

A, Prior Lifigution Histery

The plainfiffs first challenged fhe Calfformia Dendal Board's position i an sution fled in
Septamber 1997. The court diamissed that action 28 undpe. See Bingham v. Berle, Clv. No.
B-g7-181T DEL JFM (Bingham 1), Order of Jan, 16, 1998, A7 the tme of fhe prioe ;ar:ik:.n,
the Dentad Board followecd an informal policy of deferting fo the ADA a8 T which eredentials
and speclaiities should be recopnized. [n the federat aclion, plalpfiffs argued thal e ADA
improperly had dectingd lo recogaize Implant dentlstry In order fo profest other exlsting
speckaiifies from compstition. Wistever e mesits of tha posiion, B cowt sonclided st
those arguments had net bean presented o the Dentat Board i the tirst inslance and that
pladnfiffs had not yel sought s declaratory decision frony thie Dental Board sither zpproving or
disappmving a parficular proposed advertiseniant. Thus, prior o Hgating their dlsim in
factaralcoud, the painkify were orderad o "seek ratief from the Derdal Bosrd direutly. 4
at 4. The sourl noted:

The Dental Board slse must considor whather a flat ban ov any adverfissmspl of AAID
crateniials—ayueh If acoormpanied by apirepriale disclaivers—s regulred {o pretectthe
public from misleading advartising. The Dental HSoard may wel conchude thet e proposed

advertizement sheuld be permitiad, Even If it reaces ¢ ferant eoncdusien e record e

will be tar clearer &g to why the Dental Board sonaludes Sal sich a MEEIE Dt |8 justified
in the ciroumatances here,
o

G Fabrugry 8, 1604, the plaintifts requested, by leiler, 2 declaratory declsion from the
Gental Board under the terme of Cal, Gov.Code § 11485.20.% (See Compl. 4 8.) Daspite an
exzhanges of lelters belween counsal for plalniiffs snd counss for detendunts, no aetion hag
aver been taken by the Derital Board on plalntiffs’ requast for a deslamiory decision,
presumably hiecause al roughly the sams thne ag the request ha Dental Board bagan
drafling a regulation to address he Isues presented by Bhyhan L

Un March 15, 1899, the plaintiffe agatn fled a complainl in federal court, “containing
substantiafly the same legsl asspriions® as s aarler Seplewmber 26, 1807 complaing.
{Complg 6.} Since the Bing of that complaint, the Darrtat Read has proposed Col.Code
Regs. B 16§ 1054 as iz mechanism 10 enforce Cal. Bus. & Pl.Gode § 6681,

8, Tho Dentat Bosrd's Current Iilerpratetion of § 857
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Although § 1084 has et gons tnlo effent, the Denlal Board emrantly interprets and enforces
fal Bus, & Prof Code § 851 according 16 e standards containgd In the propoged
reguigtion. > According 1o the Executive Officer of the Dental Board, “itihe Soard paticy for
adverlising of credentlals Issued by Recognized Dantal Spaclally Boards snd Assotlalions Is
gpressad In proposed Saction 1954.7% (Goleman Decl. T 11.)

Thus, the Dental Board's current policy under Cal. Bus. & Prof Gads § 661 15 that

(2} A dentist may advertise thal he or st s eredentinls frony one of the dental specially
hoards recapnized by the Board of Dental Examiners of the Biale of California. pursuant
{0 Section 1064,

{0} A dentist may tod advartles cradentiais granted by & private or public bogrd o parent
asgpciation which is nof recognized pursuant to Section 1064, uniess;

{1) The privale or public board or parent association which grants the cracentiale
aurrently reguires:

{A} The suceessiul completion of & formal sdvanced edusation program at o affifsleg
with an acoredited dentat of medical school squivalant to at fsast one acadamic year
beyond-the pratectoral curdsuluny

{8 Suncessiul compleBan of an oral and writfen examination based on pyschomsttie
prirciples; and

1) Tralning and experionce subsequent o succassiul somplation of [4) and (B
above, o assure eompatent practice In the dental diseipline as detormined by the
pelvate or public ogrd or parent assoclation which grapts the credentials.

HE3Y [2) Any adverfisement which references the dentisl's credentialy shall include the
fallowing statsment "iName of annourced derrdal disclptine) 1s a discipling not
fanognized ae A dental speclally by the Board of Dental Exarndners of the Slate of
Californla”

ra!‘emnms the danﬂst’s mmdeﬂuai&
Gal.Code Regs. 1. 16 § 1054.1 {proposed).

Tha AAID b3 not recogrized by the Dental Board. Thus, under the Dantat Board's current
arfercament palicy, AL credentials cattnet be agverdieed sings they am rot earmed after
an scadernic yeer of postdocioral curdeuiunm at an secrpdited dental or madicsl sehood 4
Beoatse plaindff Bingharm Ras nol complated one year OF post gradunte study In Tnplant
dentiatey, and betause the AARD is not resogrized By the Dantal Board, wote he to advertise
iy AAID crasfontials, he would violate Cal. Bus. & Prof.Oode § 68 and oould be subjact o
satctions, Including revoostion of s license. See Cal. Bug & Prof Code § 682,

Plaintiths bring this action to challengs tha one year educstlonal mqu\r&nent They do nof
attack the Danial Boand's disclosure requirements nor do they quams] with the festing,
training and axpetence regulrsmants,

. S Ripenese et e
The i:'mma! chmi arguss that tiw pfaﬂnflff& claim s not dpe fur ad]ﬂc}scatim b&wusa
Ol Gonfier Fogs. B 16 § 1054 13 nol yet operative. inslead, the Dandat Board argues thet the
court shoulid abstaln fram jugsdiction untl the regulation gees inte eftett. The basic problem
wilh thia argemend, howavar, is that whalls belng challenged is the Dentad Board's present
onforcament policy under § 681, and tis policy Is now in place and doss not walt upon
implementation of § 1084,

1 2 b considering whether 2 case is rips for review, a oourtmust avaluate T1] the
fllness of the Isyues for judiclal declsion and 12] the hiardship fo the parlies of withholding
court consideration, © US IWest Communivations v. RS tnfsfenst, e, 193 700 1112,
F148 (1599} {quoling Winterv. Caliormiz Med, Review, ito, 900 F 24 1522, 1328 (Bih
Cir. 1980Y) (brackets In original. “A olaim Is 1t for decision i ihe lnsues taloed are primarlly
fagal, do notgulre Burther faciual development, and the chiallenged attion is fingd.” Winfe,
SO0 F 20 o 1328 .

3 Unlike the-clafms In Binghem £, ihe plainilffs have presented sufficient evidence of the
Dental Bogrd's anforcement policy. The Dendal Board has concaded In its opposition papers,
{son Dafs.” Qup, Swnm. . at 5}, In lis. answers 10 1he Pl requssty for adrmlasions, b
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and 2 aral argument an March 24, 2000, ihat Bingham and odher members of the AAID
waouid e sudiiect lo sanclions If they ware *1.238 fo adverliss thelr AAID cradentiaie. i Is no
fonger “spacative” as 1o whather the plalnlifis would ba subjest to disciplins for advertising
AR credentials, See Bingham [ Order of Jan. 16, 1958, &t 3. As o result, the conlroversy
15 primarity legal: whether the Blantal Board's adveriising prohibition viefales the First
Amgndment,

Th plaintiffs alst prevent & compelfing argumeant for hardehlp. Over bwo years have alapsad
since the dismissal of Blagham 1. During this teowvear period, Bingham and menbars of tha
ASHY have been uhalde 1o advertivs thelr AAID credentials without justifiable fear of
professional discipiine from the Dental Board. This injury Wil porsist i their clalm Is further
delayed, '

The Dentel Board alse argues that plaintiffe have fafled fo axhiust admintsimbre remedies.
Yet it fs unclear whst further staps plaintiffs could take fo challengs the Uentdd Boaw's
pregant snforoainent policy. Aller Bingharm 1 was dismissad, plaintifls promplly sought
declaratory rafief frorm the Dents] Board 1o olardfy whether AAID cortfications sould be
advertisad under § 651, Ahough their request for deckaratory refisf was aot goted upon,®
the Dlenial Board In fact did iy sod articulaty s enforcerment policy, and s ladfication
is ambotlied (n proposed § 1064. There arg no adminstrative remeties laft o extieust.

4 B Finaly, ihe Dentsl Board arguss that if plalnfify claim is sips for adludioation,
the court shoult nonetheloss abstain from axarcising s Rrisdiclion under Younger v. Harrs,
A0 UG, 87, 9 SGL MG, 27 LED.2 808 (1971}, bacause the Dental Board's proposed
regulation s before the DAL In an ongoing adminisiative proceeding. Younger sbstaniion,
howavar, only appliigs io- procesdings that sre pedicial in nature. See Mew Orlsans Publis
Sarv, o v, Gouscl of the Oy of New Orleans, 491 U, 380, 370,109 S04 2808, 2518,
05 L. Ed.2d 20% (1989). The OAL's review of the proposid reguiation for compllance with
he necessity and clarkly standards of the Govarnment Code ls not afudiclal procesding,
Youngaer abstention, thersdore, does not apply,

Plaintifts cialin 15 dpe for adjudicaton, The reuord 18 developad, the dispule ks primerily begal,
and the plaindifs wourld auffar bardeMp with continued delay.

. 1. Goppmercisl Spooch

8 7 The plainifly’ advertisement of thelr AAD credentials constilites commercial
speach protected under the First Amendment. Bee Vipinla Bordd of Fhammacy v. Vigiola
Sitizons Consemer Counol, oo, 425 U8, THE, 770, 05 B0 1Y, 1830, 48 L Ed 20 248
(1978}, The slates may prodbil fafse, doceplive or misteading acveriising,. See &t at 71
wiZ, BB 501 al 1830-31. "Commarsial apaech that Is not foles, decsplive, o misleading
can be reshicled, but only If the Stale shows (hat the resfdclion direstly snd maledally
advances 8 subsiantis) stale nlerest in 3 manhiae o more extansive hian pecessary o
serve that interest.” fhanez v. Florkia Dep't of Busiess and Professions! RepuWiation, Bd. of
Accountancy, $12 LS. 134, 142, 144 801 2064, 2088, 128 L.EQ.20 110 (1904 {slting
Central Hpdson Gas & Blectic Corg. v, Pubiln Servise Comemdr of New York, 447 (1.9, 857,
566, 100 B.00 23434, 2051, 85 LEC 2 341 [1990%); sow also o v RAAJ, 455 LL8. 1,
208, 107 6.08.929, 947, ¥4 L.Ed.24 64 (1983

*238 A, Commarcial Spoach In Professional Sitvices

o B The Supreme Coutt bas held that the advenising o crodentials Form rofauslonsh—— v s e s

organizations s ot inherently misleading to {he publin, in Peel v Aoy Hegisiation &
Discioinary Com's of inols, 466 U8, W1, T105.01 2281, 190 L.Ed.2d 85 (1900, 2
phurality of the Court found that an alforney who designated tdmsalf as 2 "Cortified Cluil Trlal
Spacialist by the Mafianaf Board of Tral Advoesey” was not engaged In misleading
scvertising. In overiurming the Winois Supreme Courd's lnding that the general public might
ke misted by the advertissmant and could migtakenfy befieve that the fmwyer wirk more
cuafifiad han his pesrs or hed recaived a credential from an official sisde organization, the
Cowrt held:

Thi analysis confuses the distinotion between statements of apinfon or
guaity st statements of objuctive faols that may support an Infarence of
uality. A lwyer's carilication .., 15 a verlBable facl, as are e predicats
ragulremeants for Ihat cenlificadion. Measures of iial axperience and hours of
continuing educatian, ke information shout what schools e lawyer
attendad or ils or her bar activitiss, are facts abaul & fgwyar's falning and
praciles. A ciain of cerlfication is not an unvediisbile opinion of the ulimate
cuplity of & lawyer's work or @ promwise of suocese butde simply a fagh sibelt
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ane wih multiple predicates, from which a consumer may or may nof drasw an
nference of the Fkely quality of an aftorney's woik in 4 given area of praclice,

o 8100, 140 808 ok 2288 (ntemnat ciations omitted). Moreover, the Cowrt consludied hat
evern IF the public might polendially be misled by & term such s “cortified” or "spaciafist,” Tose
tosirolive reguiations requiring disclosure could address this poteniial well short of an
Hutright prohibition: “s Stale might conalder sereaning cettifping organizations of retgsiing &
disclaimer abuut the cerlifying organizetions or the standards of 2 speclally, A state may not,
howevst, completely ban stalements thet are not actually or isharantly mddesding, such as
cariification as a spechillst by bona fide organizations ..* o af 116, 110 £.0¢, 8t 228003
{internal cliations omitied).

Bimilarly; In thanie v. Florikla Dapt of Bushess and Brofassional Regulation, Bd. of
Azegundancy, 5123118, 136, 114 804 2084, 120 LEd. 20 118 (1584), the Flﬁ;i@a Hoarg of
Accourtancy reprimandad & lawyar for adverising har sredeniials gs 3 Coriified Financial
Planner (CFPy--awarded by a privale organization—beside hor credaslislz as 8 Certified
Publin Accountant {CPAR-llcenged by the Board of Actountency. The Soard of
Accountaney arguad thed the vse of the tem "ceriitied” i hor OFF credantials “inharently
misleadis the pilblc into beleving that sizie approval and rentgnilon exists.” jd. af 142, 114
S04 #2086 (bracksts in orlginal),

9 Applying Pesl, the Coud hald thal without contrats evidense of decaplion taused by
the credentials, the evidencs was "not suificlent to rebut the congiituions! presumpion
Tavosiyy discioauy over congealment.” i 81448, 114 501 ot 2000 {elation omillad), The
Gowrt hiid that the mere claim that the commearcial spssch may be potentfally mislsading
cannot supplant the state's "burden to ‘demonstrale that the harms it reciles are reat and that
Ha restriction will in fact alteviele them 10 a material Gagree.’ * I, at 148, 174 8.4 0t 2000
(_quollng Edentiald v, Fang, 807 U8, 781, 771, 113 S.01 9792, 1800, 123 LEd.2d 543
(19853

The reasoning in Peal and hansy i applicable to any professtonal adverfising, including he
advartisement of dents! credentials. See Somgner v, Cook, 38 F.8upm 2d 1327
{NLExFlE 1 998) (applying Peel and fhanez in a sulf involving the adveriising of dendat
eretinlialEy: 6F *150 Parkel v. Commonwedlh of Kentiicky, Board of Boitialy, 815 #.2d
b (gth G 18971 Under Peel and fbanes, then, the Dental Board's probibifion of AAID
credentlals can enly be sustained if there is 2 real, demonsiable polasntiaf that e public
vy he refifed, and T e prenibifion 1s necessary to sddress this problam, oz oppoged {o
lussar Mmessures.

B, AAID Cradentlals ant Commrercial Speech

The Darlal Board's condintion that the advertisament of AAHD eredendiale will mislead
minbers of the public s nof persuasize. To begin with, as in Pogl thare is nothing
inherenlly or necessarily misleading about he advertisement of the AAHYs cragentials. The
Dental Bomrd doeg not contend thet the credentials are meaningiess ¢ that the ongantagtion
is & sham. The AMD is @ bong fide organizalion, ang 1 achuslly issues credentlats soeording
to seriain published standards. Thus, the AAID credentials tat Bingham and otfor AAD
members dasir lo adverifse exist and marabers of e peblic can confims this faot a3 well as
the prediveds acls seuired for AAID cartification. i shorl, the edveriislng is not Talse,
deceptive or inharently misleading.

Nongiheless, the Dentel Board sppavently 8003 a potanitial for conhision kenause
consymers might believe that the AAID's credentials ara in soms way spunsored by the
Dontal Bogrd, The Doapd also apparently helinves that consuimnes assiene that professionsl
redentids are backed by & least one vesr of post graduste aoademmio work and further et
memhars of the public may ot understand the difarence between aa AAID cerlifioation and
e more sigorous requiremants of the various ADA speclatiies. Wille plausibla concerns,
the Dordal Board has virluslly no svidance beyvond conjecture thal any of these concams
has resl substance, ™

The anly evidence that the Dental Board offers that the advertising of AAID tredantials
would b misleading Is conclusory, snssdobs], and epeculative, (Ses GColaman Dach,
Binghart [, 6 [in my capacity as Execullve Director of the Board, 1am aware thad there
have been compiainls regarding consumer sonfusion caused by dental sdverlising of
speclalty board certitieation i specially boards not recognized by Bue ADAY Barger Decl,
Eiagham 1, § 9 Tihe public would be misfead [aicf into believing that an AAD.or ARQLAR
"Felfow' or ‘Diglomaie’ had {he sducsalional and sxamination reguirernsnts of an oral surgeon
and specialist in progihodontios whe! in faol ey do nol ™), Alwood Decl, 1 4-8 {anecdotal
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gvidenus fom a dontal pationt who was slisgedly mislad by ARID cdentiais); Clncolia
Dect Y19 618 (ansctioly) avidence from a lawyer who rapregents & dentsl patient who
affegadly reorived Inadequate dental care from an AAID ancredifed dentist).) 17 The Dantal
Board has not offered amy emplical avidence—in the farny of studles or surveyg--whish
waould support a conclusion that the adverlising of AAID. credentizls wosld mistead the
penaral public, See fbanez, 512 U8, at 146, 114 508 at 2000; Peel 408 LLE. at 108, 110
S.01 51 2280, More pariitalary, thete is no evidence thal rembers of the publis nssume
that the AMD oredentinly at lesus here are backed by al lvast tne yoar of posd graduale
sty io It dentistry.

Even asguming that live Dental Beard hatd mads an adeguats syvidentiary showing of the
potentizd for duveption, | Has falled to show that a tote] prohibfion Is neceseary, Y247 The
Dental Board's eoncem asto span\mrshlp confid be addressed by reaulning disgiosurs in the
advariisarnent that tha A s not reoognizsd by the Dardel Board of the ADA. The
proposed repwistion reguives disclosurs that Implant dentistry is not & discipling recognized
by the Denlal Board; an eguivalent digclaimer mighl stale thatthe AME s not offBated with
he Galfifornia Dastal Board. Similarly, the Dental Board's congarn Shat e pubilc will make
moorrect assumplions as & the requibements for certiication could be addressed by
requlring the adverfsement to sumimarize fhe ratulrsmerds for cerifcagon. See Bates v
Stpte Bay of Avfzong, 433 U5, 3580, 378, 97 .08 2001, 2704, 63 L.5d.2d 810 (19771

f shot, the Dantal Boord fals to show that the advarisemant of AMD orsdantials Is
inharently nisleating. i further falls fo show that e advertisement of AAID cradentials will
roislead e public Info baileving Batthe daniist placing the advertisement he at lesstone
yort of pust graduate acacenmic work iy implant dentishy. Finglly, the Dental Boerd lalk to
ghow that any potanttal for consumer deceplion sannot be addressed Dy disclosung
reguirements rather than prohibilion.

V. Rollof
The tourd finds and declares that $e Dental Bosrd's enforcement paliey is unenrsfitutionsl
i the extont. that i prolubits adveriserent of AND credentials urless the advertising dentist
bas af least one year of poat gradusie acadesmio study In implant dentistty, The remalneer of
the Dental Board's enforcement palicy wnger Cat Bus, & ProfCode §457 is not beforo the
courf and, therelors, remaine undisturbed.

W,
‘Fha plaintits" motion for swvary adgment is GRANTED.

IT18 60 ORDBERED.

| Footnotes

1 Acoording {0 the AAID, "fujniike most cuprent forms of dandures, which sifon
top of the gums or amg adtached to existing teuth, Implanta may be serted into
tha bone, funddoning ke an arlificlal fonth roof, o may be placed droclly
agalnst fhe bona © sUpport @ dental prosthesis” &

2 The "Feliow" designation is awardad directly by the AAIR the higher rank of
“Dipiorante” Is mumrdad by he Anarican Board of Oral implantofopyfimplant

Page 7 of 8

.. Denfistry, asenltyingboart sponscsed. by e AR EOMELE Edrmn o

3 At orat argament on Decemiier 6, 1867 in Biaginm §, he defendants’ counsel
Inificated hat the plaintiffe could ask for a declanatory declsion from fhe Dental
Bosrd a8 10 whelber thelr proposed sdverlisement would be n compllance.
with & 85160} {B51AY. {Rep.'s Trans. of Mrocesdings, Bingham f, Deg, 8§, 1997, at
4. ‘

4 Fotiowing the distilssal of Bingham £ defendants’ counsel sent o letier 1o the
Demat Boawd recomsmending that ihe Dendal Board prepose & formal
reguiation, (Sea Letter from Primes 1o Coleman, Jan, 22, 1988)

5 Gn Jenpary 28, 2000, the California Office of Adminiaiaiive Law (OAL)
diseprrovad the Dental Boand's proposed gafation for procedural resaons;
aesareding fo defendants, GAL, disapproved the proposed mgdation becatise it
faited 10 comply with the nscessily and clarfly stendards of Cal. Gov.Code §
14348, 1. (See Colormar Dech Exh, 2, Goclsion of Disapproval of Haguistony
Action, File No. 98-1214-083, Feb, Z, 2000, at 1.7 At oral atgument on Margh
24, 2000, defendaniy’ counss! shuted that the Dental Board hatt resubmitiad

httpg:/fa.next.westlaw,com/Link/Document/Fuli Text?find Type=Y &serNum=2000350727...

1/20/2015



https://a.next
https://See-Co!ema.ri
https://rer.ogrill'.00

Bingham v. Hamilton ~ WestlawNext

11

the same propossd regulalion o the DAL afler addressing the procedural
deficlancies, and that it expesiad approval in April 2000, According io the
OAL's Internet wob page, | appears that the QAL has appeoved the regudation
and that it s schedulad 1o basoma operalive on May 24, 2000. Soe
<hitpfoor.oal.cagovis,

Burther, et oral argument on March 24, 2000, defendsnis’ counsel concethed
it Bingham would violate Ihe Dantel Boant's current palicy, 28 expressed In
thw propesed regulation, If I wem to sdverise orodenttalks swarded by the
AN,

At oral argument on March 24, 2000, defendants’ counast indicated that AAID
members who have salisfied the requirements of proposed Cal.Code Regs. i1
16-8 1084, 100} couldt advartise their AARY cradentials. Thus, AMD oeadential
holders who have completad one post araduate asslemio year In imglsnt
doniistry at 2n sccrediied medieat or dental sehoo! may net be subjsct o
disciplingry action, However, sinca the defandantd have conceded that
Binghain hizs not salisfied those requirements, He cannat advertiss his AAID
cradentista.

Ses Dofs.’ Responses to Pls.' Rugoest for Admissions, No. 38 ['The Bowd's
Inteepretation and mplamentation of Seclion 851 o the Businass and
Professions Cote i oullined In Section 1064, ef $8q.%); 4., No. 37 {"The
Bosrds current interpretation of Baclion 651 of the Calforaie Business and
Frofassions Sosde is outlined In Baction 1084, et sea™: i, Ne. 45 ["F ihe
Plaintififficonsee does not oomply Soclion 1054, the Board would admit thal i
would tie unlawhs Kar Mm fo advertive AAID and ABCHID oredentizts. ). Bul
sae id., Mos. 3, 18 & 44 {denying that the proposed regulation is the Dentai
Board's current enforeameant polkey).

“Addatision notlo iseue a Detlasstory Bacision ls wihin the discretion of he
Agenoy. An Agengy's faflure b take action within 60 davs of racelpt of ai
applivation constiteles a denial of the application.” S#Cods Regs. . 1§
1#74{n}. Vhen taking acion on 2n applioation for & declaralory dedlsion, the
Dtttz Board 15 required o commence & Declaralory Declaioh Procsading with
specific notice requirerments, Sea i at § 1272, "Wty 8D days of raceipt of an
appllcation ... the Agency shall serve on the Applicant ... nolice of e
Declarstory Decision Protesding * fo. et § 1278(2). Sinee the Dank Boud tig
not raspord o e plabdifts’ request withln 80 days of s recelpt, the Dentat
Board genied the plaintills” application for & declaratony declsion.

The Dental Board does not contand trat ons year of post graduste education
is reguired {0 parform aplat denfistey. As discussed by Part | surs, any
daritisl with a genoral llcense o praclice a8 a dantist may perfonr imglant
dentisiey,

It s significant 1 note thet tha patients declaration, Alwood Bock 91 4-4,
g the lawyel's deciaration, (Cincotia Diecl, 1 §-18), pnly allage that the
AAIEY dantist provided subsiondsrd care. The pationt aieges tat she beligved

—-fherchantist waswellquatflet-becsuseof tha-Anid oredentinis. (Fee Awned -

D). 41 -85 Ag a vesull, these declarations do ditle o bolster the Dentat
Board's claim el the public would be misled by cradentiale which did not
reguire an acadarmic year of postdacioral education.

Eng of Doouiont € 2045 Thomaan Raters, No oo f sogine L2 Govmmnvent Waiks,

Wintlnweexd, @ 2015 Thompon Relers - Prwagy £ i A i | Supplier Teons  Gontusd L © TBI0REF-ATTY [$-800-7802808)

Tnprowe Westiawdleat

Pape 8 of &

%;ﬁ} RN HEH

hitpﬁzf/‘-a'next.westlaw.mmeinkaoemmm/Fuii’I“ext?ﬁndTypemY&sasznmEi}f}i)BQ()'?E?..., 12042015



https://a.next
mailto:Wltilll!IWNext.@201-ll
https://decfarato.ry
http:llccr,oa!.ca,gov




Potts v. Hamtilion - WestlawNext

WastlawMext”

] Potls v, Harsliton
Liniled Blafes Distrinl. Goun, L0, Galifoenia,  Heptemibns 8, 2004 334 F.Buppld 1006  Hapror. 18 pegan)

? Reverand and Remandad by Palls w. Zutisl, 9 Cinitiel), Futauary 2, 2007

B2 Ontylrvet I OF S84 F Supp. 26 1208 POF)
34 T.8upp.od 2206
United Btates Districk Conng,
ED, Catifnia,

Michael L, POTTS, D.D.8,, and the Amerfean Academy of Implant
Dentistey, Plalntiffs,
v,

Kathlean HAMILTON, Director, Califormda Depariment of Conssmer
Affairs; Cynthla Gatlin, Fxeeutive Offiver, California Dental Board; and
Alan K, Eaye, [0D.5., President; Micheel Finkerton, Viee-President, Pubiie
Member; LA Donna Drury-Klein, RI:A., Secestary; Daviel I, Ragow, Public
Member; Newton Gordon, [.5.8,, Member; Lewrence Hyndiey, D.DS,,
Membor; Patricin Osung, R.DH,, Member; George Soghoo, DS,
Member; Ardane Terdet, D18, Memnber; aitd Chester Yokehame, DD,
Mesuber, Inn theiy official capacities with the California Dertad Board,
Defandants.

Do, CIV-S-03-0348 D0/ DAR,  Sept. &, 2004,

Synopsis

Background: Denllst and national dental speclally organization brought action challenyging
constitulicnalily of state's prohibifions upon advertising of dentsl specially oredontisls,
Plaingffe moved for summary judgment.

Holtings! The District Cood, Law, J., heid that:

1 doefiine of rag Judipata did not bar action;

2 stalute did not regulate only inherantly mistesding spaech; and
3 alakts vininied Firet Amendment and had to be invalidated,

Motlon granted.
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Ciiclals of state dentsl examiners’ banrd ware not praciuded, undsr dockine of
res Judicata, from gesking to upholi] congiiluionality of state's prohibifions upon :
alueriising of dental spacialty credentinls, desplie prior judgment Hinding that

slatute violalad profection sfforded to commercial speech by First Amendment,
whess regulatory sducstional reaulrement in first action enlsied "suvesssfd
complation of a formal advanced education program at o affiliated with an
acnridited derat or medical sehoo! equivalent to al least one soadsmic yeur
hayond He predocteral susrioulum.” aod siatide was subsagquently amended o
vaquire "sucesssful completion of 8 formal, fulidime sdvanced educalion prograrm
ihat 18 affitlated with or sponsored by 2 university based dental school and le

bavond ihe dental degree at & graduste or cosigraduate lavel” .8 .0.A,
ConstAreand. 7, Wasts Amn.Gal.Bus. & ProfCode § 85Hh){GHA).

4 Judsgmsnt Gn Gewsmmem Sim. mMmmgﬁty. and Dificers, Cfﬁz*ﬁﬁ% ot

Taxpaysrs

givemmentently, parlioularly nolitioat soverelgn,

ahsolutaly prohisited. U.B.0A. ConatAmand, 1,

hxtwreat

State need ot demonstrate that statute banning inherem&ar artbally misleading
oprunercial speach direclly and materally sdvances substanilal imtaragt or
pxhibfis reasonabie means-end it 0.8.CA ConstAmsnd, 1.

ﬁ cﬁnstitutionas Low @W" Raamaahlmas& ﬂesm:xsmp b:z @w&mmenm

ot has discretion (o relax spplication of preclusion whem defendant s

5 Gan&ﬁttutiom Law g Falsa o i:ﬁacaptzve CI,aIm& Misrewrss&niazion
¥ alvertispmaent i inherantly misteading or has Iy acfual practive misled members
of cansuming public, it s not protacted by First Amandrment and may be

:

7 Constitutiona Law §5 . False or Decepive i mm;mamfmm |
I atvertisement i merely potovdaly ndsleading, In il nformation could be
pragented in diferent way that would nof potentially mislesd, then it ia profected
by Flab Arnengment amd may not be sbsclately probififled. U.8.C A

Const Amand, 1,

8 Constitutiona) Law = Faipe or Droeplive Claims, Misrepresemiation
As o putentially misibading adverlisemants, which are protected by Firgt
Amendmant, stele may inslat upon presantation, such as inslusion of addiiored

olarifying irformation, that removes potential for decaption, so long a8 egulation |
i r mote extensive than necessary fo directly amd matarlally advance stale's

interest, U.B.GA, ConstAmend, 1.

K fi‘mwﬁmﬁmal Law @ D@ceptmﬂ Mtsmmsenmtm N
Professlonal cradentials lssusd hy bona fide cradentlaling urganizaﬁ@ns whc;se

stancass are rigotous, objaciivily clear, and varifiablo, casnet be inharengy or
actually snisleading, 2nd thus are protected by Flrst Amendimstt, betause they
ars slatemants of objactive, veriBlable fact, ratier then statements of opliion ar

agpul quality. U.5.CA. ConstAmand, 1,

10 Ardtifrust and Trade Regulation €9 Walght ang Suficiancy

Mere speoulution about possibily of deception in hypolhetical cases doss ot
suffice to show that advertsement s itherently or aver palardially misleading,

44  Antitrist and Tratie Rogulation e Advariizing, Masketing, and Fromotion
i ertier fo regulste polentislly misteading atdvarisement or profassional
cradential, state must provide evidencs to show that there is raal polentis hat
partieular adverisanment or credentst vill mistead public in stime way,
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42 Consfitutional Law 5 Heath Care

| Health &% vajidity

: Siate statule prohibiting advertialng of donial spealalty credantizls not ragogived
by Aenardean Dental Agsociation (ADA} or Dental Board of Calfornia oid not {
ragiate only inherenily misieading spesch, and thus aould not be upheld against
Firat Amandment challenge on that basis, whers credential confered by some

| nonqecognized proups wers rapraseniations of objectively verlfiable facls, rather

{han statements of opinion orquality. U.8.0.A. Const Amand. 4; Westa
AnnGal s, & Prof.Code § 851M)(E)A) '

15 Gonstitutonal Law % Talse or Peceptve Clalms; Miseprassmation .
efendants seeking o uphold vatigily of commerstal speech regulation must
provide concrete avidence fo siow thal thers is 2t lsust reel potential that :
particular advestisarent will ristead public in particuar wey. UE.G.A.
ConstAmarsl. 1,

14 Constitutionst Law 39 Heallh Care
Health 4% valigly
Stale's prohiblifon wpan sdvartising of denlsl specialty cradentials nol recognized
by American Dental Association (ADA) or Dema! Board of Calformis was more
axtenslye han recessary fo advance elale's nterest In proventing misleading :
adveitising of profssgions) credendals, and i stafute violated First Amendmant
aind had to be invalldated, even If cradenifals ot isate wers potenilally mislesting,
and statute seived sabsiantis slate Interest, wheve discialmer ragirainart would
Hhave rostriciod far ens Bpeech fian dutright prokitiion on adverlgng cradentiale, |
1L.8.0.4, ConstAmend, 1; Weets Ann.Cal Bus. & ProfCade & 85 HhHEHAL ;

.8 ConstitntionstLaw 8% Nowow Talloring

i It i within Jsglsiatuse’s distretion to chooss betwoen namowly tallored masns of

£ regulating commsrial spaach, B court wilkrot seeondiguess such cholts, ;
YB.CA Constihmand, 1, !

| S———— R AR 0 ke« M xR BT T TSRS L LA s e et ert

Wost Godanoios

Unegnstitutional ag Appllod
Wenl's frm.Cel Bus, & Prot.Code § 581G (AL

#itorneys und Lew Flinns

*1208 Ann Taylor Sohwing, Esq., MeDoneugh Holtand and Allon, Secramente, Frank .
Racker, Eaq, (Fro Hae Vics), Cynthia June Hublssed, sy, (Pro Hae Vies), Marco Jsiand, FL,
for Plainiiffs,

Marcla A, Fay, Esg, Allereoy Gengals Offica for e State of California, Sscraments, ©A,
for Dofendants.

Charles 8. Painter, Esq., Ericksan Arbuthnot Brown Kildreff and Day, Sacransento, 08,
Laues! A, Haskell, Esq., Steven P. Maans, Bsg, Michael Best and Frietriah, Shicage, 1L, for
Infervencrs: Lawrence Addlasan, DS and Amatican Academy of Costmetic Dentistry.

MEMORANDUR OF OFINION AND ORDER
LEVS, Distriot Judge.

This-tere. is 2 further chapier In the long-simning dispute batwaan piaintiffs and the State of
Califontz over the Btate’s profibiions upon the advertising of dental specially credentials,
Plaintifts chafienge a recently ansctes Californls stalute restiicling lhe advertislng of denial
spacially cradsntials i these cradentials recognizad by e American Dendal Azsocistion
{*ADA") tr the Dentsl Bosrd of Califernls ("Bental Boand™., The aourd proviovaly Tound that
anearliar vorsion of B stalule viofated the protoction afforiad fo cormmercisl speach by the
First Amesdment, See Singham v. Hamittos, 108 F.Supp. 2 1258 E0,0al2000). This
renawedd aftort o it te advertising of bona fide credentisls fares no-better. The
avvertising of crederdials I dentul spacialiies awarded by boards net reconnized by the
ADA or the Dental Board is not inharanlly or adially misleading. In aditlon, eves If such

hitps://a.next.westlaw.com/Document/IS 743efd 1 542a1 1d997c0acdSchb90d3E View/FullTe...  1/2012015
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advertising were polentiady misieading: the staluie i mons restricive than necessary o
advance the Stale's inferast In prevending false of miglsading adverising of deninl specially
wragantials. Therefore, the statule violates the First Almshdment, and plainiifs are endiled o
summary judgment.

A, The Parfivg

Praintitis aro Dr. Mishagl 1. Polts, 0.0.8. (Polis") andt the Amerdcan Aademy of Implant

Dantislry CAAI). Polts is & California-censed dentist in Gamarillo ang has beons practicig

gengral dentlstry sines 1975, He holds the credendials of Fallow” from AR and

“Piplermata” from AAIEs certifying board, the Amedican Board of Gl Implantologyfinplant '
*208 Dandistry CABGIID', and he wants to adveriiss thase gradentlafs by Sgting them afier

e name, (Ma.’ Mot st g)

AAK s u natlonat Jental specially organizafion which dlalme apprexinately 86 wedentiakad
member dentists in Califorata, (1. at 2.3 AAID gues by s own name and on behalf of i
sredentialed membas in California, {f) AAID seeks o advancs knowledge, skl and
axpariise in the field of implant denkisiey. To thel end, AAID and ABOIAD award varous
credentials o thelr membars who Tuiil certaln educationsl, prachice, and lesfing
reguiremenis, AAIL awands the cradentlals of "Associaia Fellow” and “Feliow,” while
ABOUID awards the higher credential of “Diplomade” fwhich is often adverlised as *Board
Certifisd™). {d. ot 1-2.) Besides completion of & dental degres, sach of these eradentizly
rereings & pertaln numiber of yoars of practice in implant destisicy, complaiion of a
substantisl number of oors of continuing educalion In Implan? dentistry, compietion of &
mtitiple-Chitice wiitheh exarnination, and pregentalion of @ corain numberof casss sxhibiting
colrpetancs In perforning vafious types of implandts, (Exe. in Bupp. of Pls:’ Mok, Bx. B}
Rone of these radentials revuires complelion of 2 gradusts or posigraduste edudation
program in Implant destisiy & a university-based dented sohond, (Pin' Mot 218}

Defandants are the Digclor of the Calfforads Department of Consmer Affairs and the
Exenutive Oiflcer, Presigent, Yics-Prasiden, Saomiary, ant other tearabes of the Dentsd
Board of Galiforsis, Dafendants are oharged with srdoreing fhe-statule atissug in this case

" i Bre Hlied SOTSHY TN TSI SWET Sapadiies. Plulndfs seelk 8 detiziation that the statute s
uncanstitubionad and ait Infunction against its enforcsment.

B. Buackgrouno asd Prior Litigation .

Any daniat with 9 gonsral flcanss to practice may perfonm imolant gentishy In Calformis.
Thers ls nic reguirement of special taining orsducation in implant dertisty, Inaddltien,
gonaral dentist may advertive that ke Emifs he pracias to Implant dentishy. ¥d &t 4.5)
Yt mplant dantistry i en ares of dontal specialization In i broad sense, ftis aota
apecially racognized by the ADA or the Dental Board, ® The current dispuie senfers araend
Califormia's refusal to panmit dentlsts to advertise thelr credentials samed from spacially
boarls (Buch as ABID and ABOIA thal are not mecognized by the ADA or fhe Dantad
Board, ’

th Binghassr v, Manditon, 180 F.8upp. S 4233 (E0L0a0 20000 {Singham § ) the court
hedd uneonstitutional the anforcement poficy of e Dental Board and a propeasd regulation
ambodying that policy, Afthat e, the Derdal Boards policy peemitied 2 denBist to advertisg

- $ pradential awarded. by a speclalfy beard anly Fhathoard wasretegnized by the-ABA-
*F290 o by the Uenlal Board. The polioy set out three critsrla on which 2 nonADA-
recoghlzed spacialty board must pondttian the granting of credentiale it order to be
recognized by the Benlal Board: 1) “successiul corpletion of a format advanted sducation
program at-or affflated with an agcredied dental or medics! school squivalent to ol least tne
acadendc yagr bayond He preductoral surroulum;” {2) “sucoassful cornplation of an oral and
wilftar axamination based on paychomeirls principies;” and (3) "raining and experfonce
subsegent fo stosessiy completion of fthe sducation and testing requiramants}, to assure
sompeient practios fn the dentd discipline ag detesmingd by the ... buard .. which grants 8w
cradentiste” Mt at 12381237, Daenlisls holding AMD credentisls could not acvariies thass
sradentials beoause AMD did not then-and doas not now.regulire successiul complelion of a
formal grivanopd education program al an sceredited dental school equivalent to af isast ong
acgdemic yaar beyond the D.D.8. degree.

The plainliefs in Bingfam # challengsd the one year of pestgraduate sducetion requirement
wnder g Flrst Amendment. The court hetd thad the adverilsiing of AAD cradeniials was not
Ihrantly or actuslly misteading because AAID was a bona Bde organization thal lssued
credentials according th objevtively veriflable standards, i af 1240, Further, whils te Siede
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as o substantial interest in praventing e general publie from beiny misted that AKID and

ABOUID oredentiale are from a bosed scognized by the ADA or the Dante! Soard of that .
srich aredentials require successhul completion ofa postaraduaie sducation program at an

atotedited dentat schagt, this lterast could b protedlad by a requled dissiaimer without 2

wholssale prohibition on the lgting of the oredential, & at 1240-1444,

C. Businesy and Profossions Dode Seetlon 651h)EHIA)

Boine two years after the Dantal Board's regulation and anforcerasnt poficy was imalidated
in Blngham # the Callformla leghlature enacted § 65 1{BHA) of the Buziness A
Profassions Code. (. gt 8-7.) The legistative hetory of thia provision shows that its
sponsors intendsd {o codily subsiandially the same advertising restrlotions ag those
ambindied by the proposed regulation and enforcement policy strock down it Blaghanm £
(4, see aiso Compl, Exa. D-£) Sottion BEHMGHAI() speuifieally addrssses deniat
specisily adverfising in speclalties recognized by the ADA. For these ADA-recognbze
speciaiiies, § 85 HMMENAND Torbids a dentist from holding himsell out as & specialist oras
baing a member of or holding vredentials fram s cartifving hoard unless Bt boand is
racognized by the ADA (or the denhfiat hes completed 3 spacially educaBion program
approved by the ADAY. (Defs Mol a1 6.} It s undiapiled that the AAIEY amd ABOHID do not
fall Indo thls cafogory hecause implant dantistry Is not an ADA-recopnized spedially. (id; Pis.
Mut. at 8.} .

Hecton &S HEHAN reguiates spaclaly auverfising by dentiats Ivaregs of denlistey et
ae 00t recognized gy peciaities by the ADA, (Defs) Mol &l 8.) I slows 2 dentist
spediizing i one of Hsse sreas i adverilse credenfials awardad by a non-ADA-
recogrized speclally board {such as AAID and ABQIIEN only i that board le recopnized a8 &
bona fide-organization by te Dental Board. I onder to be recognized a5 borm Bde, & non-
Alf-recognized specially board must condiion aredentaling or memizeretip o thres
rerpsiraments thal ace simiar to the three requirements for son-ADA-sacopnized spesially
buards contalred by $he regulation atissus n Bagham 8 These Hwes requirements are: {13
“succassful complation of & formal, *729 ¥ full-lime advanced educelion program that s
oifitatad wilth or sponsered by a wifversity based dehtal schoot arid i bavond the dental
dagree ai % gradunie or posigraduate favel™ (2) "privr didaniic tralnig and ofinical
sxpacencs nihe spocific-area of dentistry that Is greator thanlhat of olher tenthete and-{3)
“succeastl cnm;alsauén of orgl s weitten sxaminatlors based on-psychomalio princlplas.”
Cab Bus, & Prof Code § 6B1KEANMM-HL). 1t s undispred that AATD and ABOUIE do
net condijon memberehip or cradentialing on sugcsssiul completion of & Topmal, fildime
advanaed edisation program s a uriversity-based dentel gohoo! that is beyond the dentst
dagres, (Defe.” Mot at 8-7; Fla. Mob. at 0.} As In Blagham 8, plainiifs nhaﬂa%tge this
educational reguirament as unconstiuliong seosuse I cumplaisly pravents adverialng of
AAID and ABDIID prodentials.

Dofendanta point out that even if a dentist s et allowed to advesiise w spaciily credential
wndar § S8NHEHANT or (), he may i adverlise & praclice emphasis in any ares of
dunfishty, ag fong as be indcates in the advertisemen n capital Jollers) that be Is a genarsl
dentist. Cal, Bus. & Prof Cotle § 651HHE)EAXNE in tha-context of this case, defendants
hawve Indicaled that niothing in § BE1(IEIA) prehiidts mplant dentisie ke Potls froms
Aciveriising that they il thelr practices to implant dentistey or thai they have complated a
corlain msmber of sontimiing aducation classey In impland dentistry, el Mol 2t 7.)

- Defeddanis olso-aokrowady e St nothinglin§ S50 5} U] protIBRS AT PRI FEOIVE s 0 e S T

adverlising thal they are "members” of AAID. Byl Polts may not advertiesthetbalsa
“Falow” of ASIL and & “Diplomaie” of K "Boped Cenllfled” by) ABGISD. He wiay not indloate
) {he general publlc thal be is a credenialod maember of ARD amd ABOUD. {fd. 21 8310
sherl, while Potts san adverlise fhat helirlls fis practioe to tmplent dentistry and has laken
aotrses In rplat dentistry, be cannot advertise Sat he has achleved & measure of
iptperise as determdned by AAID and ABOIAD,

i

A Res Juditata

1 @ Phiniffs argus that defendanis e prechidad from sontesting tve
consiifutionzlity of § 65H{BXA) because substontially he same adveriising raslicions
were held uncenstitutional in Blrgham ¥ and defendants had a bl opporiunily je-that sttion
1o defond the residolions, (Pls Mot af 17-19.)2

-8 4 Defondants do not dispute that the parties In Bighant ¥ and In this cage e
ideritical and thet Bimghen J was iitigated to 2 fingt lrdgment un the merils. (Defe Oppn at
§46.) However, defandants contend that no identity of daims or lasues exiats Belwaen his
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oate arl Bingham (i, at 8-8; Dafs.' Reply al 34.} The cowrl agrees, While the clalmes
and fastual slrcumstances are quits simiiar, they ere not tha sane. The adusational
requirarnent In § BE1REKANIBT Ingiuls upon "suctessiul complelion of & forma, *$212
frdlfime advanted educition projram that is aifillated with of sponsored by & universfly
based dentad sohool and 1s beyond the dental degree at 2 graduste or postgraduate fsvel”
By contrasl, the regulatory sducationsl requirsment is Binghem fFenlailed "succoasil
somplation of & formal advanced sducation program at or séfilialed with an acoredited dental
or medlcal achonl sguivalent 4o of loastore asademio vesr bayond the predocioral
surriculusn,” Biagham §, 100 F.3upp.24d of 1236 Moreover, in Bmghem f there wag no
dizpute by defendants fhat AAID and ARCHID wers bana fide organizations who issued
hong fide, not sham, oredenfinis. Now that the Stele lsglsiative has acted b ralnvigorate e
regiiation, defendants contend, snd the statuie pravides, thatany organizaion and
craturdial that does nol moeet the glakdory requiremants taniet be bona fide and musl be
wigleading o e public. Finally, te coust kag distrefion to retax applicatlon of praciusion
wherethe defendant i a government enfity, perlioulary & politicst goveraign. Forall of ihase
reasons, e court declings to find thet defondants are barred by Bisgham #irom defsnding
§ aEHPEIA).

8. Commarcial Spesch

U, Pt wands lo ki prospactive and existiog patients that he has cerinln credantisis by, for .
axsimiile, displiaving a eeriificate in his office or indluding the tredentisls after s nama on g
usinoss card of telsphong book fiating. This Is & classie form of vohmarcial spesch and,
unfess misteading, would not be subjocl i prohibition under well-estabiished principisg,
Whara the diferent professions ase soncerned, however, the analysie bacomes somewhat
mars epimpiex. Profousionals whe laok the olaimed arsdential consider that those wha would
atfvarlisg { seek an unislr compaiiive advantage besed on the false presmise that he
pradaniial equstes to a hgherlevel of skill. Momeover, stale-approved gocrediting
orgarzations belleve that they bring experfise and knowladge of the profassion and s arite
the table, and see thelr adverlising regulations as part of thelr ovessd reguiation of the
profession tvough the sstablishment of meaningfil standards, Thise srganizations at s
not state-sanctionad soe this kind of regulation ax orotestionist of certaln interests and
professional groups.

A siate-may gbsolstaly mhtbit&:&mmami spesch that is false, deceptive, or mizkeading.
Vo, Stale 8d. OF Phamacy v, Va. Gilbrens Consumer Cownnd, inc., 426 0.8, 748, T11-772,
96 5.01 1617, T830-1931, 48 L Ed.20 345 {4078). Where the apsech iy nof deseplive, fie:
state may restricd it "only If the [sliate shows thst the restriclion dirently and materdally
atlvances & suheiantial siete tersst in 8 manner no.mere exiensive than nacessaly fo
serve et tnerest” fbanez v Fla. Bep’t of Bus, & Proft Reguladion, Bd. of Accouniascy, 12
4.5, 138, $42, 114 8.0t 2084, 2008, 120 LB 20 115 {1904} {oifing Cenfral Hirdson Gas &
Elec. Corp. v. Pub Sery, Connn'e, 447 108, 557, 865, 100 S.0L 2347, 2861, 66 LEL2d 31
{19800,

g @ b g s, fan sdverisement is intisrently mislesding or has In actusl
pracioe wisied members of the consuming publiz, 1is ret protacted by the First Amandment
and-may be ahsalutely prohibitsd. The atafe need not demonstate hat a shitule baoning
sueh Inhawsntly or achuslly risleading spesch diractly and materlally ndvanicss a substanti
intarest or exhiblts the reasonsbie mesns-end fit reyuired under the Coniral Hudson test,

- Hloweves, i ag-advardisemant s morely-patentially- wisleading, ir-thatthe information-cogld
be pregented in & cifferentway that would not potentially misiead, than it is protected by e
Firgt Amanddmigin and may nokbe absolutely prohibited. As 1o polontially mislesding
aveitisaments, the *1243 state may Inslet upon a presentation-gyploally the inclusion of
additlonat clarying nfonnstion such as & disclalmerdhat ramoves. he potential for
decaplion, 5o kng 25 e regulation 15 no mers exdensive then necessary fo gifectly and
miaigtially advanos the stale's misrest Ses fn e AALL, 465 LK. 101, 208, 102 5.0t 420,
GB7.058, 71 L.Bd.5d 54 [1882); Amy. Aesd of Pain Mot v Josegh, 853 Fad 1099, 1108~
1107 {8th Cirz004, .

g 10 4t Astethe adwerlising of professional credentials, the Suprems Sourthas

siated that credentials issted by bora fide eredentiaing ongantzations, whase standards are
. vigovous, eljectively clear, and verifiabie, cannot be Inherently or actuslly misleading

bacause they are statements of abisctive, verlfiabie fas, rathar than statements of apinitn o
about quality. * Pesk v Affomaey Regishadon & Discipiinary Cornrt, 488 LB, 91, 101102,
116 $.01. 2281, 2988, 110 £ Ed.2d &3 (1490), However, advierising uf such credentialy
could st poleniially be misleading, reaulring application of the Cen#ial Mudson lest fo any
regulaBon of such advertising. Moreover, mere speculation about the pussibiity of decoption
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in hypothetics! cases does nol sufise to show that an sdverisarment i Inharently or pven
potentially misfeading. The stats must provide avidencs 1o show that there is areal potentia’
that a parficular advertizement or crodendial will mislead the public In sorme way. benes, $42
UL, at 148, 148-147, 1id BOL at 20502004, The Tourt has also cautioned that the '
detarmination of whether an advertisement or credantial s Inherently or pofentally
igleading Is nacessarlly fackintensive arid case-specific. il of 148, 114 8.0t al 2000,

2 AAID snd ABGUID Credeniiais: inharently Mistoading?

Disfandanie do not contand that any member of e publie has aclually been misled by AAID
or ABOVID sradentists, Rather, defendants primrlly claiem Bt e credentiale v nharenty
misleadig, jusiifying a fotal ban. Delendants rely heavily onthe MNinth Ciroulfs recent
apiien is Ametican Acatemy of Paln Managoment v, Joseply 358 F.id 1099 (O Glr2e04)
FPain Matagement ™3 In Pain Masagement, the Ninth Glreult upheld Buginess and
Protessions Gode § S31HEIE), an analogous Salifornia siatute regulating adverising of
medival spaclally cradentials, against a First Amendment chalfange brought by credendialad
membiars of the Amerlean Academy of Pabt Management {AAPM). Secion SE1HUBKR)
forbids California-ficensed phivsltians from adveriising that they ane cerified or alighle for
cerfification by @ medical specisity board unless that bogrd is althar recognized by the
Amerivan Board of Medios! Speclaites (ABMET orapproved by the Wadicsl Board of
Califomda (Medical Board"} ae having requirernents for seriffioation tha are equivalent to
those of ABMS.recognized wiedlcal speclally boseds, Ses &7 o V04 However, the
Catitornia Aliemay Genaral in Fam Management siadiied thet § 854{hHEHE) restriets only
tesee of {he feom "board ceriified and its enuivalents. Therefors, uniike § S81(ENAY, kdoes
et phstiot advartisemant of credentials, such as “diplomale” or “feliow,” Issued by ton-
recognized medical specially boards, 1d, at 1104, 4111

T Paln Managemen court held thel an atvertisemant teing the term *bosrd cartified to
denche a sredentisf from & *F24 non-ABMB-recagnized madical speclaity bosrd Is
inharmntly misteading. I at 11079408, 1 obesrved that the term bosrd certiffed s a tefn
of art fat has acyoired and Jong bakd @ presise meaning within the medicat profession.
Wiithin tsat cortaxt, the term "board centiied” mesns only that 2 dootor hag bean ceriiflad by
& boand that is 5 member of ABSS 1 one of the 23 arsas of medics! specializetion

. racogiized. by ABMS. i @t 1 104-1108. “Boprd corfiliod” alse senveys that the-deator s
achiaved “a bigh level of spucialized skil and proficlanay.” it 25105, Since-fhe Califoriy
ioglafaturs defined Be mrm "bosrd cortified” In accordancs with s meaning in § S8R}
{B), the Hivdh Clroult hetd fhat an adverisemant canfaining & slatemant thet e doclor is
"hoard cerfified” by 8 board not eeeognized by ABME would be inhersiily risteading. i st
1464,

Defandants argus that just ke § 85 Hh)(EHB) in Pain Mategerment, § 6811{HHA) gives a
“spechal and parlloular meaning o he advertising of postaraduate aereditalions awarded In
spechic sroas of denfistry.” (Defs. Mot at 14.} Thus, scoordng 10 dafendants, any
‘adverisement of credeniials that does not condom i Bat eaning bs inherenty mitlending,
Howgver, this srguiment doss not adeguately sceount for the fifarences between the skibite
angd fackal clicnstances In Paln Mapagement and The stofte and fotud olrcumstanes in
this case.

The slatute In Pak Maragement has o far natower ragulatory scope s the siakels in this
case. Sactiue DETENE) resiricts only es of the gpeciio term "hoard contiiied” and is

" dauivalents, sich ss “carified by a board * “board aligile,” and "eligioe lor board
eaiification.” Pain Managermenl, 358 .30 at 1104-1108 1, &, 1411, By contrast, § S50
(A} rostricts adverfisement of all credantisls awsrded by dental spedsily boarsts, incheding
terms ke “follow,” “diplomats,” and Gio ke, The cowl In Pain Maragamen! addressed anly
whether uge of the spectfic lenm "board certified” was inharently imigleading inthe context of
that case-in particelar, the unigue, long estatdlshed meaning of the term *board cerlified™. il
ofiel sot hold that any advestisement of protasalonal aretentials not authorized by stalule
woitd ba, for that reason slone, inhererdly miglsading, Such et expansive view of Fair
Wanagsmsnt would place B in condict with Sugreme Gourt procedents such as Feeland
thaner and effectvely would remove all Flrst Amendmont profoction from fls area by
parmifing stale leglsiatures to declare that all devistions frors Tegistatively seactioned tafms
and slandardy were inherenily mislodding and, thorefors, subiect to aulbght prohibition.

The Pain Managoment court relfled on & particular resond demonaitating Hat the torm “boand
serdified’ had asguired @ fxed, leshnital meaning within the medical profeseion, and that the
Callfrnla leglslabire hay sinply codifled that msaning in § BSTIBME. 4 af 11041108
{fuoting Peel 496 LB, at 1026 11, 190 5,01 at 2288 o, 11). By contrast, defergants in
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this case have provided scant evidence that a¥ dental specially credentials, of lven lerms
such as "dipiemate” or "gpecialist,” have simiterly acquired a fived, fechnical msanig within
the dental profession. {Soe Defs.' Mol &t 3; Maumenn Decl 1 6, 11, MoGinley Dedl, {1 4.3%
The stafute in *1298 Paiy Manggement explicifiy defined i tam *board certified” to gobord
with its historica) meaning within the medical profossion. See Cal. Bus, & Frof Gode § 61}
{B}A). Thare is no agivalent definilion for *bogrd cariified,” ‘dilomate,” “fellow,” orany
other type of sradential 4o be found i § SEMIENA). Nor Is fers svidence of 2 wall
astablished, specializod meaning accarded 1o all destal spedially arsdentials s the same
way that the ferm “bosd verlified” has becoms a term of arf within the medical profesgon.

Finally, uniike the American Academy of Paln Management, AAID and ABOHD are b
fide credentialing orgeriizalions whose stancards ars rigomus, objoctively oiear, and
verifisble. ® In mddiion to attabunent of 2 dental dagres, sach credentisl issued by AAID and
ABOUID requires a carlain rumber of vears of practios in Implank dentisly, completion of &
gibataniial number of Hours of contnaing educsdion it Implrant dentistry, completion of &
weitien sxamingtion, snd presentation of a certain number of cases. dermpngiraling
profigiancy in perfaming various vpes of dental impelsnts, 5. Ib S, of Pls. Mo, B B}
By contragt, anyone with bvo years sxpetience working with patlents axperdencing paln who
suceessfilly completad a dwo-hasur, J00-nuestion mulpl cholos ssaminaton could betome
a "board ceriified” rember of AAPM. Fait Mamagemsnt, 353 .30 at 1103, Moreovar, thare
was evidence Indicating that more than sighly percent of AAPM's members had ol tzken
that examination, hut rather had been grandfatered in, . Tha Teclual circonistancas of
Fain Managemont come very close 1o Peel s definition of & sham oiganization, shies AAPR
apparenily *7214 made Hile inquity inte applicands’ finess and vonferred membershin on
appizants almost indischiminataly, AAMD and ABGIHID are in g very differgng position,
awarding thelr credentizls omly to apyloants whe have fulfilled dgorons gritards that sre
objactively clear and vorifable. Since these credentials are repesentations of obisclively
yerifiable facts, rather than statements of ppinion or quality, such credentials cannot be
congidered inherenlly mislesding. Peef 496 LS. st 108102, 110 S0 «f 22gg,

12 in light of the difererces between ihe slaiute and factug! slrcumstancss in Pain
Mansgament and the staiute and faciual ciroumetancas in this cass, dnd Feed s favorable
- trentment-ol-arasdeniiale ke those issbed by AAIT and ABOUID, the credentials eved by - -
AND mel ABOD sannot be consitlored mherently migleading. # folfows that § #51006HA) ) *
warnot e sustaiivad on the grouret that I reguiates onty inherently misleading speoch.

B. AAID and ABCHIED Crodentials: Potentiatly Misieading?

13 In thanez, the Supreme Gourt held that defandaniz seeiting o upbold e validiy of 2
cominercial speach regulation must provide conorete-avidence lo show that Bede is af least
 road potential that & parlioudar gdvertisament will mistead the public i1 a particular way,
foanez, 512 0.8, 8148, 148447, 114 3,04 5§ 3090-2081, Mers speculalion as iu fhe
potential for deception in ypothelioal cases dogs not suffies. 1 1o Binghawt 4, the
defandsnis prasented only “conalusory, endctintal, and speculative” syvidente B show thai
AAD and ABOUID credentiale carried with them a potential to mislesd the public. Bighamy
#, 100 F Supp2a at 1240 Fhe court haid that by faling to protude any empitieal avidence,
defentants had Talled 1o cany their burden wndor arez, i

{rthis cass, defendars provide two strvaeys to show that AATT and ABOID eredendiale are

__potentially misleading. Qe sutvey {"(he Cogan mgll glevey) wag candusted st malisth
yvarions pars of Califernia and surveayed 200 people. (Gogean Decl, Repord, pp. 18-31, 13)
Respondents wers shawe one of four differsnt mogh-ups of 8 fiotlious advertissment for
dontistwherts 5 Falinw of AAID and 2 Diplomate of ABCHAL {aleo tested ws Board Ceytified
by ABOIALR. (i, pp. 1293} Two of thess mack-ups contained e AMD and ARBDID
cradentials without & disclaimer, and Two featursd fe credentisls with & discisimer, ¥ (47, p.
12.) The Cogan mallsievey purpons B damonsirale that most members of the public
migtakenly beflave (1) that campletion of a full-ime postyreduate educatlion progsam beayond
the 130,58, degrew 18 reguired to sarm these credeniials and (2) that AAID and ABDIID are
recagaized by the ADA and the Derdol Board, (i, pp. 14-26.)

T other survay {"tha Keming phone survay”s was-conducted by telephone snd siso
survaysd 2006 seople. {Karing Dagl, Bx. 3, pp. 2-3.) Respondants were asked questions
abtut whethar they theught that AAD and ABOVD oredentials Tndicets et the holder isa
spacialst in mplast dantistry, whether 3 spaciallst in tmplant dentislry must complals “some
form of fulldime tredning within an scoredited dentat *9297 school afffiated with o universily,”
and whether AR and AEOPI credandials imply Bad implant dentfisiy s o dental specially
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mongnlzed by the ADA. (I, pp. 3-8.) The Kaming phons survey resutter inh@h{mls of
affirmative responses. to ench of the preceding questions. (6.

These two muveys are-of only imited vegue indotermining whsther MAID and AZOID
wredontials are potentially wisiosding. Each suffers from serious deficlencies that rendsar is
slgnificance apen io Yuestion. The Sogan mall survey I8 not s probebillty sample, snge
respondents were not pre-saleciad n a random manner from across the gbnera! popsiation,
Bacause of (e seleclion blas In the anmpling procadurs, no milably extrapolation can be
made from the rasulls of this comvenientes samplato the general population of Galifornia,
{Sae Slokas Detl., Repor, p. 2.) More slgnificantly, both the Cogan mall survey and e
Kaming phione survey asked leading and cempound questions of raspondants, The lshding
quastions fend o suggest thelr own anawer and fiay well have gulded raasgan&ertt& tou
particutar answer.® {Ses i, p, 3.) The compound questions confain two or more elements,
Avaking 1t impossitle o detennine which slement the raspondent audrassed In his o her
rasponss. (See id) The Kamins phone survay n parlicular seked mespondents queslions
that were quits long and convoluted, making ituriikely that mos respondents fameambered
the baginning of the guaestion once ths Intecdewer reachad the end of Hie crresfion and
requasted & response.® {See i)

Even if the resuits of these survays were deemed rellable, many of the tesponses ars oot
rafevant {o the questin at hand, Most of the quastions In sach survey du 1ot meanse e
percardage of the gensral publle that beeves het-without ragard fo ARID or ABOHD
eradantialadmplant dentistry Is o dontal spetlally recopnized by the ADA or the Denlal
Board, 0 £ The shtveys aley do net ahesss the baskgroung unterstasding of e
gepera) public regarding how much education a apacialist in inplant dentatry Is reouired o
conpleta, # ls impossitle by determine whal, i any, misleading sffect AAID and ABOWD
credentials have, bacause thers 5 o oonlol set against which this effest cun b measisred,

Finatly, althaugh the Cogasn mall survey tested the affect of varkous disclaimens an public
peroaplions regarding the sducationa requirsments forang sponsorship of AAID and
ABOIND cradentials, thess resulis are alsp of IWehelp to defendants, First, tha Sogan mal
Lurvey was conducted i & manner that renders its results far rom selisdde. Leaving aside
thae fact that i s nota sclestific prodatility survay, i also fested mall shoppers whehad been
to & dertisl ndie past two years. (Cogan Dedl, Report, 2. 13} it did not ferpet p&emawha
had been 10 an fmplant dendisf, who required the services of an bnplent deniist, oraven whe
krew what Implandt dentistey Js. This is the audience that cowld be expacted o study knplant
genfistry advertisements with care, and rely upon them in chooslpg & dentist, whereas the
avarage mall shopper who hos merely 2een 2 genersl deatistin the past iwo yeurs gt niot
bis w0 gareful.

More sigrificantly, the disclaimers that were fested did reduce public mispemeptions sboul
the educational requiremants for and sponsorship.of ARID and ABORD credentials. The
website disclaimer reduced the number of people who thought that such cretentials requlre
corapletion of some education Beyond a ganers! dental degree from 88% to 52%, while the
ADA non-rsaogniiien disclaite© reducsd. this number from 78% {0 59%. e, p. 16}
Furthanmons, te ADA norerecoghifion disciaimer reduced ths number of peopls whe
thought that AAR and ABOVID credentialy are racoghizad by the ADA and the Denisl Bantd
from 70% fo 18%. ., p. 20.) These numbers indicats that & covatilly veorded disolatmar

_Ban be quiin offective af reducing the genseal nublic's confiaion asio The educational
reguirernants far anl sponsaorehip of AR and ABCIND aradendials,

i3 doubiful that these two surveys, standing alons, salisly the standard arifoulated by the
Bupreme Coletin ihanez. However, it18 not necessary do resolve this quastion. Assurming
that these fwo surveys do mest he haney hreshold to demonsirate that AAID and ABOIID
craduntials are potentially misleading, § S51{RIEHA} can survive plaintitls' challenge only § It
satisfins the remaining thres efements of the Cenfral Hudson tost, i doas nol.

£ i Soctfon 651 NEA} More Extensive than Nevossery 15 Divoclly and Materially
Advance the State's Interost In Preventing Blisieading Advertising of Professional
Cradantinis?

14 BEven assuming that ASHD and ABOIAD sredentials ara potontially misieading, the
siatute as applied 10 thosa sredentials cannot withstand scrutiny under the remaning factors
of the Central Hudson {ost bucawse the regulation, iy the form of a prohibition, ls riose
axignsive than necessary o advance the Stale's intevest in preventing migoading
aciveriising of profesaionsl sradontisls.
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Thare is no dispute that § GETHNENA) serves a substantial stale Intereat. The Suprome
Gourt snd tha Ninth Oiroul! have long eoognized that states have o substantial Inferest in
roguiating advartising by 1218 professionsls lo prevent deceplion of the general pubile. #n
i R0, 485 118, gt 202, 102 5.6t ot 097 Paln Management, 888 ¥,3¢ & ¢108-1105.
Dmfandants contand thwl California has a substantiel inferest in preventing the general public
from: belng misked that a credential awarded by o non-ADA-recognlzed denial speciaity
buoard has the same requiroments es a credentiat swarded by an ADA-rescgsized dentat
spacialty board, This i a substantial intsrast, ‘

Furthernioee, § 861HHEHA} directly and materially advances this inferest. The purpose of §
a5 1{E)A) 18 1o prevent members of the pubiic from thinking fhet cradentists fom non-
ADA-racogrdeed dental speclally boards convey thy same assuranse of campstence anyg
skl as & credantial from an ADA-recognized dontal spesisity board, The read concem of fhe
Ingisialure in enacling this slatute wes that “credentials” lsusd for afea by fly-by-night,
intemet-hased dental specially "boarde® would confuse the public info thinking that they
ware aquivalent i 4 bona fide credential issued by an ADAwscogiized or enuivaient denid
gpavially Board. (Pls.’ Mot at 8-7: Compl, Exa. [3.))) The leglsfaiure’s solision was i ban
sdveriisemant of any oradentla! fhat s not awarded by & dentzl speciaity boand that Iy
recognized by dtharthe ADA ordhe Dental Board, This solulion does directly smi materaliy
advanos the Btale’s purpoas. Whather [t does so ina manner more waldotive tan
necassary i the inquivy under the bag! part of the Contred Mudson mg:n

18 TheBupreme Coort has emphasized that the fnat shumaent of the Central Hudson
Irvgguiiny i viot & lnand rasiriotive mesios anslysls, By of Trs, v Fox, 402 LS, 490, 479480,
149 5.0% 3028, 3034-3035, 106 LEd, 20 388 (1989}, Rather, defendants must demonsttate
4 reagonabio it betweon the legislalure’s ends and the means chozen fo aicomplst hose
ends. The fitneed not be perfot nor the single est 1o achiove those ends, butone whow
acope s sareswly taliorad to achleve the leglsialive obieotive” Paln Menggement 382 F.34
af 1r1E {quoling Fly, Bary. Went For i, Ine, 15 U5, §18, 832, 1918 8010 2374, 2380, 182
EEd 2 841 {10055 115 within the lepislature’s discretion fo choose belwean nRTOWY
tattored eans of moulaling commercial spesoh, and a sourd wil not secontd-giiees auch &
sholos, A, {olting Fox, 492 L8, al 470, 100 5.61 313034,

ik not reguiate ohly Inherently misleading speech Hwoldd stilf survive First Amentment
sgruling urthey the remalnder of the Cendrad Mudson test. The Falr Management sourt
detanniiod that the mechaniam sotup by § 081EN(EE) to soeen use of e tem “boait
pattified” physician advertising was namrowly taitred to sohieve he Bhte's interestin
aliminating misleading uses of the term “board cariffied” iy physidan sdvedistng. /o, While
the court acknowiadged that lees restrctive allernatives axisied, such as Fesly alfowing Ues
of the tonm “poard cerfified” soeompanied by 2 discltimer,  nppied He Suprome Cowls
temgking i Fox thet the Cenfm! Hudson Test i not 8 lesstresiiclive means ngulty and
mcopnized that the stalute ot lssues represented a reasonable 1t between tho wglsketues
purpose and the maans chosen fo secomplish that purpose, i

fpardant to the fain Management court's analysis under this part of the Coalre! Hidson
tost vwas the sativnt fact that § B51{M(E)B) restists orly uss of et "board cerited™ and
dons niod restriot all sdvertisamant of credentiais swarded by non-recopnkzad medical

speciatly boards, Ju. The court speciiically noted that e defendanisin that opsa e 0880 | i e e

" onpeded that 2n AAPRY member conld advertise (hat he o she a2 Diplomate of AAEM, Yot
girnply corfd not uss the words “board certifled” in the adverflsement. id

Defendunts i s case aow argue hat § S5TRNENA) B iderdioal I all malodel respesis 1o
the: statute at leve i Pain Mapagement, and ssek 16 {oke advantags of tha Fain
Marsgenisnt holging frae of the aritical concesalons offerad to sacure that holdig. Butthe
twr slaluies are dlesrly differant. The: satute In this case forbids dentisls from advertising
any dontal spedialty credential nolrecognized by the ADA or the Denial Board, and is
therefore disfinetly broadsr in scope than the atatuis In Pain Maragemsnt, in light of this
erittent disfinction, ong that the Ninth Gironlt bighlighted T the Pain Mansgemodt opinkn, the
otfeome of 116 roasonabie it analysis In this case kas not bean forecrdainad by Fel
Vianagoment.

Bection 65T(RHE)A} s not narrowly Wllored ard is mure extensive ian necessary o
achleve the Stale's inlarest In preventing rlsfeadlng advertising of derdsd spacially
tredentiaks, Probibiing the stvertising of any credantisd thed is not recoguized by the ADAor
the Denty) Board or-aveardsd by 2 boaed with euulvalent requiramants is substanlally
ovarbroad, A disciaimsr requirerment would reatrict far loes speodh than aa ciidght
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prohiition on advertising fess credentiale, Defendaniy’ concermn aboul consumer confusion
a8 o sponsorship could b addrassed by requiring 2 disclaimar that AAID and AROID are
net recognized by or affiliaied with the ADA or the Dental Board. The goal of assuring that
constimers ar ot misled about e etucational regulremants for AAID and ABOHID
aredentizle could be achieved by raqguiring adverilsemenis to list the educationsl
requirernenty Jor those credentlats or to dirent consumers 1o an Internel websile sontaining
that information. See Bipgham A, 100 F.Supp.2d at 12491241, Atleast i the contawl of
the circumsiances hare, involving & tegitimals professional prganization and genuine
cradentials &% opposed o 8 sham arrangemsnt, thase kindg of disclalmers should suffice (o
prolect s Slate’s nferpgls. Defendunts’ own surveys accord with s concluslon.

White 5 sourt may ot invalidate & statule thal goes "only marghiafly bevond wired wouks
adequetaly have sarved the governmentalintersst,” the statute In this case Is “substantially
axcessive, disreparding far loss restriotive and more precise means” Fox, 437 1S, at 478,
00 S04 5t 3034 (nternal quotation marks and citalions omitied). Thevefors, § 851 (HIBHAY
vivlates ihe Firal Amendment and must ba invalidated,

i,
Ascordingly, e court fingd and declares that § D5 HRMEIAY is unsanstitational as appled to
tise advertisement of AAIR and ABOWID credentials by dentists who have nol somplefed 8
formal, fulbtirne advanodd education program that is affilated with or spovscred by a
uritversity-basad dental school and is-bayond the dentel degree at & graduste or
postpraduste lwvel. Sea Cal Bug. & Prol.Code § 851 (MBHAHIN. The court will schedule a
statug sunferanos In s oass 1o allow Fie parties a0 apporiunly to address e stope and
Himing of the Injunclive relief plainiifis have requested so That defendants may have s
apporianity to develop & appropriste disclaimer, Plntiife metion for summary udgnwent is
GRANTED, and deferdonts' motion for summaery judgmentts DERIEL.

718 80 ORDERED,

o e JU—— .

Footnotes

-

1 “mplant dentistry conslsls ofthe placing of daviess for attaching arlificial

| repmosmant testilo e sume hones by which nulusltesth ate anchored....
Becording to the AAD, unlike most current forms of denteres, which siton toy
of the gums oF are aftached fo sxisting teeth, implantsaay be ingseried into the
hone, funchicning fike sn arfiffeial tooth roof, or may be glaced dirsolly agalnat
the bone to support & dental prosthesis,” Singhan v. Hamilin, 100
FBupp. g at 1234 n. 1 {citations and intemat guolation marks omittad).

# The ADA recagnizas-only nine amas of denial spedialization and aooreds
boartls to avwatd cregentials in eack of these areas. These nine aneas aie; orgl
and maxiotacial surgery; prosthodontios; eroderology, ored and
maxiofactl radiclogy, ol pathology, public health dentiaby, srdludontion;
arthodantins and dentofacisl orthupedios; and pediatric dentislry. (Pls." Mot ab
3

3 Clam preciuston bers relitigation of daitds that wese ralsed or Could Rave beety

yefignct Iz a peor wsyl. B requires an idenlity of clalims, afinat judgmenton

~-fhrerrreity W the Preior Taswsnit, sn fdenBtyof ur priviy b&&!{aﬁ?ﬂ"ﬂ‘iﬁﬁ%ﬁi@ﬁ%ﬂ"" e mm———

tha finst and second lawsuits. Owens v Kaizar Fownd, Heglth Plan, iz, 244
F.30 708, 713 (b Cir 2001 Jesws praciuston o ralfigation of Baves
actually liigeted and decided in a prior awsull. 1 requires an ideniily of lssiag,
& fina judomend on the mals In tha prior kwedt, a foll and fal opporfunity to
fHlgate the issue in the prior prooesding, stiusi Itigstion aog detision of the
{ssue In tha prior pmceedi’ﬁg, and the necessly of fhal issusdo support a finsl
judgremnt on the s In the prior proceeding.

4 By conirast, the Cowrt noted that advertising of credendials “issved by an
oramzation thet fiad made no ingdry indo Jan apploant’s) flness, or by one
tnatissued cerlificates indlacriminately for & price,” could be-inharendly or
acteally mislesding Feel 496 U8, 8l 102, 190 S.04 = 2288, This s notthe
circamstance presented tisrs.

& ‘Defendants provide b declarafions fo support helr pesition that credentials
fike “dipfomate” have acquired & fived, fechnloal meaning within the dental
profession. The Meumann Beclaration simply sesets that the lerms
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“dipiemate” and “board corfified” have Mstorioaliy besn used o denots
samaone who has eompleted all the requiremants of an ADA-recogrized
specially cartifying board, (Nemmann Deal, 4 145 Such conclusory statements
cannot gubstfuls for svidence astablishing auch. a historinal meaning for al
dantal spaclally credentials. The MuGisley Declaration states that the dentat
insuranes Induatry in Califorata understands the term "board cerlified” o
deslynate someona whoe has completed the rgguirements for carlificaion i an
ADA-rezognized dental spaulally. iMeGiniey Decd, ¥ 4 Thls dectatation s
addresses uniy use of the lemm “hoard cerlifies” and fharsfor says rofléng
abaul the meaning of vihar dentel speclalty credentiol, such as *diglomets,”

& Defendunie argus thet the requirsments for thage credentials have charged
atnce the deoision In Biagham B, snd that they cannol hmrafore be considered
objectively clear or verflable, gs those lerms ware used in Peel. {Defs.’ Mol a3
11-14.) Bafandants have presented some evidencs that the methnds o
gualilying for the cradentisla have basn altersd and that some of tha
substantive requlrements have changed in minor ways, {Ses gonarally Shuck
Dap., Fay Decl, Ex. 1; Polls Dep,, Fay Degl, Bx. 2. Hone ofthis evidencs
indioates that the preraquisilss for AAID and ABDIAD credentials are not
objaciively olear and verifable, Thay are feadily acopnsiole on the wabsitas of
AAID and ABOIND, and they sre nol suscepiible o subfentive merdpuation,
Seo hitprifaww alchd Pk, orch
ok, wm#ﬁ&mbarsar%”mafera(i@m&awﬁf*ﬁmwmequimmant&pdf {Ist vistted

- August 23, 2004) {Assotiate Fellow requirements); ki, aald-
implant.chekostoomimen bergendcesioredentislsFExamRequlroments, pdf
{last vislted Auguet 23, 2004} [Faliow requirernenis): htondt
whw alol org/racuirens.him (ast vieked August 23, 2004) (Deplomate
suguiramenis). Fusthenmors, aver where a credentialed AMD member has
attainad “Feliow” or “Diplomnts® staius sinder an older methad of qusifcatior,
ihigre 3 ne evilence in the reeots! tesuggest that the previmis raquirements
are substantively different or legs rigoraus thai (he curesnt reglramants,

Drlandznts' posiion stiongly implles that any erederfialing mgan%zahon whaae

“rauirgREs Have Thangss i sy Wiy WoLls Rat be holis T s
corterplated by the Peef Court, Such & profmelfion s altogether o broad, us
e would s all fikelihood excruds mest aradestials fom the fratections of the
Fiest Areandment on the groung that they are inharendy miskaadbeg. s,
nothing defendants have prosenied detracts from e conclusion Brat AAD
and ABOUIR zre bona fide credsntialing erganizaiipns whose fequirerments
are figorous, objectively clear, and verifiaile. See Peol 455 U8, 51100102,
THI8.CL g 2288,

7 Dineof the iwo mock-ups contaiaing the credentiale “Cplomats of [ABGEE
sl "Falliwe of (AAIDY ineluded 2 disclaimer slating that “Hihe Diplomate and
Fellow dasignations are awarded on ihe sthisvemeéntof serlain guaifications

which can be found &t wiww.abolarg.” (Cogan Decl, Display, Ad #18) Gne of

the o mock-ups confaining the ormdential "Board Cenlfied by IABCIE]
Included a dizolalmer stating that *The JABOWD] Is not an acorediting

mganlmmn mz §a resognlzed hy m‘a iﬁ.ﬁﬁ; of the [Dents! Boardl” (kF, Ad # e |

gy

8 For examiple, the Kaming phona suivey askerd the following leading cripdtiong:
“Ti you belles Bt the [ADA] rocognizes implant dantistry a one of thek
nirve sanslioned dental speciaifies? iz your opnlon, is part of the regtvernant
to'be conslderad a ‘spacialist in implant dantisiry’, the comeiation: of sotme form
of full-dinie teaining within an aceredited dantal schonl?" “Wust this dental
sehool be aliiated wih a university?” (Karains Decl, Bx, 5, 1stquestionnaira,
. 9, questions 1, 4a, & 45, The Cogan mall survey asked e followlng
leading questions; "D vou tHink that this denthst has or has not completad
additionat dentat edunation beyond his geseral danlat degree?™ "o you fhink
{hat the [AAID] and the [ABOWID] sre scorediling organizations acoglzed by
e [ADATT 10 your think this dendistis 8 spoactulfst in wﬂamﬁﬂg dandal
imnplaris? {Gogun Dadl., Guestionnalres & Instrustions)

k] For exampte, the Kaming phone suivay asked the foliowing qusstion: " a
dentist gromoted Mimealf or havsed 28 8 Tellow’ of the Amerloan Academy of
tmplant Denfistty and has achieved the dstinclion of inlomate’ of fie
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Amesican Board of Oral Imglanteingy through successiid complation of
experiential, adusationgl and testing requirsmants, watld you consider that
dentist to ba 2 ‘specialist’ In implant deatistry’™ (Kaming Dech, Bx. 3, st
queationtdire, p, &, question §) '

10 One quastion In the Kamins phione survey Hid sesk io delsrming wisat
percentage of dhe ganeral pubiis thinks that implant denfistry 1s.an ADA-
racognized specially, wihout mention of AAD and ABOIRD eredentiale, sng
ihersiure what sffaol the mention of AAIE end ABDVID credantiats has on
perventage, (See Kaming Deol, Bx. 3, pp. 4-5.) The resulfs From this guastion
saen fo Indicate that AAID and ABOMD credentials have relatively litle offant
on pubilic perseptions atiout whether nplant dendsiy s an AD-rsnognized
dental spaslalty. Forty-three parcent of sespondents said thef they thought
implant dentistry s an ADArecognized speclally without merdion of AAID and
ABCID cratartiols, wile 64.5% of respondsiis theught that Implant dentistry
is-8n ADA-revognlesd spedislly once AAID snd ABRDIID credantals ware '
msriioned. (Ses i} This {5 an Incrasse of ooly 11.5%, which provides Biite
suppart for the praposition thet AAID and ABQIED credentials carry with thom
& renl, ronarate potestial to mislesd the public sbout whethar tmplant dentlstry
ie an ADA-recogtized spacially or whalis: AAD and ABGIID credentinls are
reoagrized by e ADA, '

Endd of Bocumunt & 20 Thownson Beutar. No slaioy o siginat U 5. Goveroioatt Works,

Vintiawilaxt, GLR0T5 Thameon Revisrs | Priveuy Siatement | Acosaibiily - Supphar Torms | Contacl M $-000-REFATTY {1-500-753-2880}
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Folts v, Zettel
Unilad Blates Cosel of Appeis, Nicth Ulmeult,  Fabrosig 2, 2007 220 FedApme, 850 Pggaox B phirs}

220 FadAppx. 580
This eran wag ot selactod for pubilication 5 the Voders) Reporter,

Not for Publication in West's Federal Reporter Sso Fed. Rule of Appelinte Provedure 925
geosenlly governing oltation of fudicial decisions issted on ox after Jan. 3, 2007, Seo sl
Minth Cleenit Rule 36-3. [Find £FAQ Rale 36-9)

Dnited Statos Court of Appesls,

Hinth Clrauft.

Michael 1. POTES: The American Academy of Implant Dentistry, Plaintiffs
~Appeliaes,
AL - .

Chariene ZETTEL, in her official capreity as Director; Cynthia Gathin,
Executive Officer, Californis Dental Boacd; Alan Eaye, DDS, President,
California Dentel Board; La Donna Drary-Kiein; David I, Baron: Newton
Gordon, DDS; Lawrence Hyndley, DDS; Patrlela Osuna, RDH: Genrge
Soohao, DIS; Chestar Yokohana, DD8; Rawran Sababl, DD Kevin
Biggers; Brandon Hernandes, Defendants~Appeliants.

Michael L. Fotts; The Amerfean Academy of Tinplant Dentistry, Plaintiils
-Anpallees,

v, .

Cynthia Geilin, Byeeutive Offlear, California Dental Board; Alan Kayve,
BDS, Presidant, California Dental Board; La Donne Drary-Klalng David 1.
Berow; Newton Gordon, DDS; Lawrence Hymdley, TTDE; Patricia Osune,
RIH; George Soohou, DDS; Chester Yokohara, DIS; Kathleen Hamilton,
in hev officis] vapacity as divector Michael Pinkerbon, Viee Prosidont,
Public Membar; Aviane Tevlet, DDS, Defondants-Appeliants,
snd
Office of the Attorney General, Deferdant.

Hos, 015524, 0516247, Avgind and Bubmitted Nov., 14, 2oob.  Filed Peb, 2, zoon

Synopeis

Baokgreund: Dentistand hatlonal dental spaciatly orgunbustion brought action againgt
offizials of state dontal exeminers’ board, challenging constiutionalily of state's prohibitions
upon advertising of dendal spechally credendials. The United Stales District Courtfor the
Eagtern [eliiol of California, David F. Lewi, J, 334 F 8upp 3¢ 1208, grantad suimmiary
Judgrent in favor of plalnliffs, and officials appeafed.

Holdings: The Court of Appesls peld that:

A desiing of res Judicats B not bar officials from sesking to wibioll sonsiifionatiiy of e

slalute; .
% survey avitencs as to pofentislly misleading nature of advertiserants tat stefute wou
prohibif was admissible; and )
3 gemdne sus of materdal fact exisled ag to whether advertsing of dentel specially
credentials wae polentially misloadiag, precluding summary judgrent,

Revetsad and remandet

4 Judgment @9 gt of Change In Law or Faols
Offilals of stalo denlat examiners’ board wers not prociuded, under doclineg of
o8 judloats, from sesking to uphold conatitutionality of staie’s prohibitiens upon
atdverdsing of dentsl apascially credentials, daspits prior jedgmeant Briding that
stntule vioiated protestiion affosded fo coramarcial speach by First Amendmet,

. West Headnotes (5) '
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where segulatory sgucalions) reqiirement In first action entalled *sucedssful
completion of a formal sdvanced education progrean af or afillaled with an
aserediled dental o matizal school sqtivatent tn at least one stademic year
beyond the pradodiorl curdduluim” and statute was subsstuently amended
rexquire *successis complation of a formal, full-thme atvanced edutadion program
that Iz afffiated with or sponsored by & univarsity based dental sohiool and is
bayond the dentel degree st a graduste or poatgraduats lovel”™ US.0.A
ConstAmend. 1, Wests Arn.CalBus. & Proflnds § 651(SHAL

1 Gase that cites this keadnote

2 Evidence 9% Resulls of Expaiments
Burvey svidence was relovant as fo polentially misteading natire of
atlvertisements that stato’s prohibitions upon advertising of tental specially
cradentials would prohiblt, and, thus, was admissible In action challenging
sonstifionatity of statute brought by dendial and naticr) dental speclalty
arganization, regardiess of whether legiglature had banabt of the suveys when it
arnended the statute. Weste Ann. Gal.Bus, & Prof.Bode § 851{MEHAL

3 Buidence 8% Ants and Stetermenls Accompying or Conneciod with
Transachon of Bwant
Survey evidence as to potentially mislending nature of advertisernents that stale's
prohlbitions ugon adverlising of dandal speciaity credaniiale woulkt prohibil foll
willtin hearesy axcaption for prasent senae impressions of the dectarant, and,
thus, was atmissitle in danfist and natlonal dental spediatty trgenkzation’s action
chalfonging sonstindionafity of statute, Fad Rukes Bvid.Rulo S03(1), 28 UBCA,
West's Arrrwai,fsus & Prof Gode § 65 h{EIA).

4 Evitence @ Sourees of Data '
{ Survey evidenoe as 1o potentially misleading nature of sdverllsements that stata's |
grolibilions ugan adveriisingof demal suecaly crudbndals would probitwere. - |
sdmingible as the boses of the opiniont Offered by oficlals of state dents :
examings’ vagrd, i dondist and national dentst specially aryanization’s adtion
challehging constiitionalily of statule. Fed. Rules Evid. Rule 703, 28 UE.CA;

Yeigsts Ann.CalBus, & Prof Gode § 85 4MMMBIAL

& Fadoral Clvii Provodure %% Ol Rights Casos s Generat

Granulng fsses of maters) fact existed as o whether adveriislng of dental

; specially cradentials was potentisily misleading, pracluding sunmary fudoment

; for dunlist and naflons! dental specialty organtzation In telr action against

: oitfvlale of slate derdal examingrs’ bosrd, challenging constitlonality of stale's
protlbibens upom adverseing of dental speciatly credentials as vigkailve of the
Firat Amendmant. BS.CA Consl Amend. 3, West's Aon.Cal.Bus, & ProfCode § |
AR

Attorneys and Law Flrmeg

*HE8 Ann T, Schwing, Laurs J. Fowdar, Bsq., Mc&)oncaghm Hofend and Allen, Sstramanto,
A, Fronk B Recker, 50, *587 Frank 4. Recker & Asgor, eLF‘A, Waico iehand, FL, for
Flaliifs-Appaliess,

Seffrey M, Philfips, Eag,, AGUA--Oliea of the Californds, Aterey General, Secramendo, CA,
John M. Patarsen, Jr., E83., Howa & Huton, Lid., Chicage, L, Siewen P. Meang, Esg.,
tlohaot Bost & Prisddeh LLP, Madison, Wi, for Dafendants-Appeins,

Appeal from the United Siates District Court for the Bastera Distic of Calfiomia, Dadd F.
Lawl, Distcied Judge, Prasiding. D.C. No. OV-08-00348-DF,

Bsfore; CANRY, COX,” and PAEZ, Clrcull Judges,

MEMORANDUM™
Drefendanis-Appeliants Chanens Zedted ot al ("CDB") appeal the distict cowds sinimary
fudgmentin favor of Plainiiffs-Appslizes Michas! Polts ar the Ameran Acndeny of
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tplant Denfistry ("Polta™) In Poits's chelfengs tn the constitelenality of Calltomia Bushisss.
& Professiongt Code § 881{RHENA), which regiisies the adverfisament iayd&ni!s’ta of
mmambarghiy and speclalty In or cradentials raceivad from e netions) specially hoard that s
not recognlzed by the Awsrican Dental Asguction ADAY). Polfs v. Hamilfan, 334

F Gupp.24 1208 {£.0.06l.2064} Polls, who bolds eredendils from fwo norsADA recognized
boards, sought declaretory and njunctive rellef, arguing fhal section S5MIBIAY
anconsifviionally resticts commercisl speach, Alter discovery and disclosure of axpert
withesses, Potls and CDB fled oross-mations for summary judgmant, The districi colet
granted summary judgmand for Fotls, declured seetion 65100{AS unconsiiiufional, and
anjolned COB from enforcing it

1 Adthough he doss nof chaflenge the judgment, Polie rmnews twi arguments tat ke
ratgend below o COB's defense of the constitutionality of ssclion S51R)GHAYL First, Paits
© argues that the fingd judgment in Binglan v. Hemifios, 180 F Supp.2 1238 (ED.Cal.2000),
hiaig olai-and gsus-preclugive effact. We agres with the distriot oourt that his arguiont
tacks mendl, Bocauss the Catffornla fopisiatire slgnificantly amended section BHDHE)AY R
2002, subswguant b the judgment in Binghaim, natther fhe olalm ror e lssuas In the nstant
ltigatian are substantially identical to those before the courd In e prior case.

2 Polts also rensws i objection 1o the survey svidence that COB presentad % prove
the potentlally misleading nature of the adverlisements that section B51{RIENAT woulkd
prohibit. The distdst court properly aomilied (his evidencs over Polis's objections. The
lapislative record Indloates that a significant molivation batind the 2002 amendment waa
oncam over the potential of ase advertizements to mistead Saliforls oonsumers, The
survey rasults wene probative of thelr potentlal to mislead and were therefore ralevant,
regardless of whather tha (eyistature had the benefit of the survays when it amended § 854
(Y ENAL

3 We algo agree that the surveys were not inadmissivie hearsay, hecause they fal
witisdh The hoarsay exception in Federal Rule of Evidance 803{1), for prasent sense
imprassiens of ihe declarant. Ses *562 Fla. Barv. Wonk For#t, e, 3158 1.5 818, 82627,
118 8.01 2571, 182 L.Ex.20 541 (1865} (upholding a commeareial spsach restriclion in past
basad on survay evidenses thal demonsirated constumiery’ stales of ming), Ses afsn Setering
Com. v. Plizer, Ing., 180 F.3d 218, 239 (20 Cir. 1998); GA. May Werne Supply o, v
Brungwick Corp, 848 F 28 1048, 1084 (8th Cint9gy).

4 Hpally, e surveys were admissible under Federal Maule of Svidence 703 as e
bases of (he opinlons olfered by CDB's experls, Poits's chailengs 1 1he surveys' reliabiity
goes i thelr walght, not thek admissibilty, See Prodental ey, o, of Am. v. Giraliar Fin,
Corp. of Gal,, 684 F.2d 1180, 1186 (9th Dir. 1983} (cliatlons onvtted),

§  Gommerafal spesch reoslves Infarmadiate protection under thy Firet Amendment. As ‘
the pary seeking to esfome aresiiction on commendat spesch, DOB st produse
svidente fraim which a ressonable fact Ainder could conclude that the adverisement of Aok
ADA credeniials and spevialties is potentally miskading: that the govarnment has g
substantbsl idersstin ragulating this spesch; that section 85 HI{ENA} direclly adrances this
Intarest; and that the statebe resiicls no mose spesch than necessary. Sea Cenlral Hudson
¥, Fuly Serv. Commn oOF LY., 447 118, 857, £76, 100 8.01 2343, 661 Ed .28 349 (3o8m,?

. 08 Inteorhused surnvey, anendotal, 2o Jogislative Mistont SWHaN0e. N SUEHOTE ORI MBI e o 2
hurden urider Conkre! Mudson to show that the spesch it seaks 1o ragilats has the polentint
{u rsisiead, Although the district court properly sdmitied this ovidence, it concluded that the
*surveys are-of only fevied value In defermining whether e agverfisaments] are poteniially
misloading.” Motls, 354 F.Bupp.2d st 1218. Congideration of the relative welght of the
parliey avidencs was inaspropriate al the sunvasy judgmsnt stege, Soe Mofior v Am,
Frag. Lines, Lid, 843 F.2d 247, 219 [Bih Tlr, 1086). Because the panies’ avidence craaied o
rraterial Issue of fack ragarding the pofentlal of the adverfizements to vishead, e Hetiel
wourt grrad In granting summarny judgment for Polls. '

in the absence of a fall evidentlary record, findings of fact, and cendusions of ave, pursuant
{0 Federat Rule of Civil Prosediure 524), we e unable o delermine whether the challenged
statute viokates Potie’s commaercial free speach rights, because whether and to what axtent
the adveriliementy potendiafly misiaad the public will iInform the legat analysls Under the thing
it fourlh prongs of Central Hudson. We therefore reverse the gran of suommary jutlgment
artd rerand for further procesdings consistent with this disposition. Wae alse vacate the
attaraey's fees award a2 prematirg. We nead not addross e poeiley’ addiSonal arguments
on appeat,
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REVERSED and REMANDED,

Paralie] Gltations

T WL 412232 (C.AS{SaL)

: Footnotes |
* The Honorable Emmett Ripley Cox, Senlar Clrendt Jusgs for the Elovanth

Clraudt Gourt of Appests, sitting by designation,

## This disposition i not appropriate for publication and iy ot be olted to ar by
ihe courls ob s ciroull sxcept ae provided by Misth Cir, R, 383,

1 The Firet Amendment affords no protestion & speeshihat s sty
mistending. in re FLELJ., 455 118, 191, 208, 102 £.04, 020, 71 L.BG.2d 84
{1482, We assume for the purposos of this eppesl thet C0B'S ayidencs
croates a material issus of fad only as o whether e advertisements heve e
potantiatto mislead.

2 DB and Polls cross-movad for summary Judgiment. Contrary 1o GUB'S
agaerdion on appeal it i presentad ‘undispuled” avidence of actual
cunFRamer corfusion, Polts presented avidente challenging the rellabliity and

seleniific validily of CDB'S dats.
End of Dooument & 201 Trmmaon Reubess. No ciainr o orghnad 1.5, Sevmrsd Wk,
mattanblust, $2013 Th " Privney Sibtertont | Atcossltilly - Supnlior Tomen  Gembant s 1-B00-BERATTY (hODITAES0N {g@‘%} E—"
§ drprave Weatiowhexd , i
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§318. Chiropractic Patient Records/Accountable Billings.

(a) Chiropractic Patient Records. Each licensed chiropractor is required to maintain all active and
inactive chiropractic patient records for five years from the date of the doctor's last treatment of
the patient unless state or federal laws require a longer period of retention. Active chiropractic
records are all chiropractic records of patients treated within the last 12 months, Chiropractic
patient records shall be classified as inactive when there has elapsed a period of more than 12
months since the date of the last patient treatment.

All chiropractic patient records shall be available to any representative of the Board upon
presentation of patient's written consent or a valid legal order. Active chiropractic patient
records shall be immediately available to any representative of the Board at the chiropractic
office where the patient has been or is being treated. Inactive chiropractic patient records shall
be available upon ten days notice to any representative of the Board. The location of said
inactive records shall be reported immediately upon request.

Active and inactive chiropractic patient records must include all of the following:
(1) Patient's full name, date of birth, and social security number (if available);

(2) Patient gender, height and weight. An estimated height and weight is acceptable where the
physical condition of the patient prevents actual measurement;

(3) Patient history, complaint, diagnosis/analysis, and treatment must be signed by the primary
treating doctor. Thereafter, any treatment rendered by any other doctor must be signed or
initialed by said doctor;

(4) Signature of patient;

(5) Date of each and every patient visit;
(6) All chiropractic X-rays, or evidence of the transfer of said X-rays;

(7) Signed written informed consent as specified in Section 319.1.

(b) Accountable Billings. Each licensed chiropractor is required to ensure accurate billing of his
or her chiropractic services whether or not such chiropractor is an employee of any business
entity, whether corporate or individual, and whether or not billing for such services is
accomplished by an individual or business entity other than the licensee. In the event an error
occurs which results in an overbilling, the licensee must promptly make reimbursement of the
overbilling whether or not the licensee is in any way compensated for such reimbursement by his
employer, agent or any other individual or business entity responsible for such error. Failure by
the licensee, within 30 days after discovery or notification of an error which resulted in an
overbilling, to make full reimbursement constitutes unprofessional conduct,




§312.2. Ownership of Practice upon the Death or Incapacity of a Licensee.

In the event of the death of a chiropractic licensee, or the legal declaration of the
mental incompetency of the licensee to practice, the unlicensed heirs or trustees -
of the chiropractor must dispose of the practice within six {6) months. At all times
during that period the practice must be supervised by a licensed chiropractor. The
board will consider a petition to extend this period if it is submitted within four (4)
months after the death or the declaration of incompetence of the licensee,
including identification of any extenuating circumstances that will prevent
compliance.







California

H-IG006 Section 318.1 Records Retention Requirements After Death or Incapacity of a Licensed
Chiropractor or Termination or Re-location of Practice; Notice Requirements..

(a) Each licensed chiropractor who terminates his or her practice or places his or her license in an
inactive status or the unlicensed heir, trustee, executor, administrator, or personal representative, acting

: o312, or the succeeding licensed chiropractor shall retain the active or inactive

chiropractic patient records in existence upon date of termination of practice, or upon the death or declared
incompetency of the chiropractor for at least five (5) years from the date of the termination of practice,
declared incompetency or death of the chiropractor, unless state or federal laws require a longer period of
retention. For the purposes of this Section, “active” patient means a -patient treated within the last 12
months, and an “inactive patient” means a pati patient when there has elapsed a period of more
than 12 months and no less than 5 years since the date of the last patient treatment,

For the purposes of this section “active and inactive chircpractic records” shall have the same meaning as
defined in Section 318, " B

(b} Within one {1) month from the date of tefl‘ﬁi"h:ation of practice, or the chiropractor’s death or
declared incompetency, the chiropractor who has termiﬁated his or-her practice, or the unlicensed heir,
trustee, executor, administrator, or personal representatlve»a&%mgﬁwm%te@e%f@ﬂ«%&%%or succeeding
licensed chiropractor shall notify all active a%é—{—%&twe patients’ and the Board in writing of the termination of
the licensed chiropractor’s practice and the Iocatlon where the active er-inastive chiropractic patient records -
can be found. Notice to the Board:shall be provided on the form ent|tled “Notice of Termination of Practice
and Transfer of Patient Records,” ” (Form No. XX, New: 9/14) Notice-to active and-inactive patients shall be
provided via fisst-class-and certl.fled mail t:_cs the last kniown address. This notice shall be posted on the Board’s
website. Records shall be disposed of or destroyed in suth a manner as to preserve the confidentiality of the

“information contained i‘the'rein in accordance with Civil Code section 1798.81,

{ep-At-the-conclusion-of-a-fifty-nine-menth-period- notification-of

WMWWMW@W@@WMWWM@W%@WW

{d) A licensed chiropractor who relocates his or her practice and will no longer be available to his or her
former pafients shall follow the procedures listed in subsections {a) and; {b)-ard-{e} above. A licensed
chiropractor who relocates to a practice site no more than 20 miles away from ke any previous practice site
shall either provide written notice of such relocation one month prior to relocating to all active erinactive
- patients by first-class mail, or shall follow the procedures listed in subsection (b) and-{e}. If the patient was

treated by more than one chiropractor, the patient is a patient of the practice,




(e) If a patient was younger than 18 years of age when last treated by a licensee, the chiropractic
records of the patient shall be maintained untit the patient reaches age 21 or for 5 years from the date of last
treatment, whichever is longer.

f) A licensed chiropractor who terminates his practice, places his or her license in an inactive status or
the unlicensed heir, trustee, executor, administrator, or personal representative-acting-parsuant-te-Secton

| 342 or succeeding licensed chiropractor of a deceased or legally incompetent chiropractor shall refund any

part of fees paid in advance that have not been earned within one month of the termination of practice or the
transfer of the practice to a succeeding licensed chiropractor.

Note: Authority cited: Section 1000-4{b), Business and Professions Code (Chiropractic nitiative Act of
California (Stats. 1923, p. 1xxxviii)). Reference: Section 1000—'4'(55), Busi'rife"ss and Professions Code (Chiropractic
Initiative Act of California (Stats, 1923, p. Ixxxviii); Seeﬁeﬁﬁ%ﬂ-—z, and 318title 16, California Code of
Regulations. ) :
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Boarp of State of California
CILIROPRACTIC Edmund G. Brown Jr., Governor
[EXAMINERS

STRTE OF CALIFOANIA

NOTICE OF TERMINATION OF PRACTICE
AND
TRANSFER OF PATIENT RECORDS

Do not complete this form if you are changing ownership or location. Contact the Board for further
information. '

Please complete this form and forward it to the Board of Chiroprécti:c Examiners at the address below.
Include the large wall license and current renewal certificate. Please be advised this information will be
available to the public on the Board's website.

The following location will be/has terminated practice and will be transferring records:

Name of licensed Chiropractor ' Chiropragtic License Number

Number and Street City E ] _:-*"‘State Zip Code

Month, da'y",E én.diyae.ar practice will terminate

Patient Records will bg transferred to:

Facillty/Person's Name o Chiropractic License Number (if applies)

; - State Zip Code Phone Number

Number and Strééf"' S Clty

Nonth, day, .a.h.d.year records will be transferred

Records are retained in-accordance with California Code of Regulations, section 318.

“Each licensed chiropractor is required to maintain all active and inactive chiropractic patient records for
five years from the date of the doctor's last treatment of the patient unless state or federal laws require a
fonger period of retention. Active chiropractic records are all chiropractic records of patients treated within
the last 12 months. Chiropractic patient records shall be classified as inactive when there has elapsed a
period of more than 12 months since the date of the last patient treatment.”

*All patient records shall be disposed of or destroyed in such a manner as to preserve the confidentiality of
the information ceontained therein in accordance with Civil Code section 1798.81

T {(916) 263-5355 Board ¢f Chiropractic Examiners
F (916} 327-0039 go1 P Street, Sujte 142A.

TT/TDD {8cc) 735-2920
Consumer Complaint Hotline
(866) 5431311

Sacramento, California g5814
www.chirc.ca.gov
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2 State of California
Edmund G. Brown Jr., Governor

Boarpey |
CILIROPRACTIC

[SXAMINERS

STATE 4F CALITOANIA
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HELPFUL HINTS WHEN A CHIROPRACTIC PRACTICE CLOSES

The following provides guidance to chiropractors regarding the closure of or departure from a

chiropractic practice.
It is the Board's position that due care should be exercised when closing or departing from a

chiropractic practice, whether it is temporary or permanent. Not only does this ensure a smooth
transition from the current chiropractor to the new chiropractor, but it also reduces the liability of

“patient abandonment.” Therefore, to ensure this occurs with a minimum of disruption in
continuity of care, the chiropractor terminating the chlropractor-patlent relatlonsh[p should notify

patients sufficiently in advance.
It is the patient’s decision from whom to receive chiropractic care. Therefore ﬁ: tsthe
responsibility of all chiropractors and other parties who.may be involved to ensure-that:

Patients are notified of changes in the chiropraéfi@grgrectice. This is best done from a

certified and standard letter to patients by the chiropractor explaining the change
.. "The board also recommends placing an

including the final date of practice:
advertisement in a local newspapef.” .

Patients are advised as to where thisir medical records will be stored including contact
information to access them. To facilitate the transferof treatment records to the new

ch:ropractor an autherlzatlon form should be included in the letter.

Patients securs: another ohrrooractor If the practice is being taken over by another
chiropractor, or another can be recommended the patients can be referred to that

chlropraotor _
. The Board 'of!Ch*ir,opraotic-Examiners is notified via form # xxx

AERUPT"CLOSURE DUE TO DEATH

Inthe unfortuhate‘_?event that %a-ohiropractor dies, the Board recommends that the family of the

deceased, or their representative, contact other chiropractors in the area or the local
chiropractic association to facilitate patient record transfers.
It is recommended that any chiropractor receiving records from a deceased chiropractic practice

send notification to the patients to ensure continuity of care
It is recommended that the Board of Chiropractic Examiners is notified

Unlicensed individuals are not allowed to perform the services of a chiropractor, including
owning and operating a chiropractic practice (CCR 312.1 & 312}

T (916} 263-5355 Board of Chircpractic Examiners
F (916) 327-0039 gor P Street, Suite 1424
TT/TDD {8co) 735-2929 Sacramento, California 95814
www.chiro.ca.gov

Consumer Complaint Hotline
(866) 5431311
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CIVIL CODE
SECTION 1633.1-1633.17

1633.1. This title may be cited as the Uniform Electronic
Transacticns RAct.

1633.2. In this title the following terms have the fcllowing
definitions:

{a) "Agreement" means the bargain of the parties in fact, as found
in their language or inferred from cther circumstances and from
rules, resgulations, and procedures given the effect of agreements
under laws otherwise applicable to a particular transaction.

(b} "Automated fransaction” means a transaction conducted or
performed, in whole or in part, by electronic means or slectronic
records, in which the acts or records of one or both parties are not
reviewed by an individual in the ordinary course in forming a
contract, performing under an existing contract, or fulfilling an
cbligation reguired by the transaction. :

(¢) "Computer program” means a set of statements or instructions.
to be used directly or indirectly in an lnformation processing system
in order to bring about a certain result.

{d) "Contract™ means the total legal cobligation resulting from the
parties’ agreement as affected by this titie and other applicable
law.

(e) "Electronic"™ means relating to techneleogy having electrical,
digital, magnetic, wireless, optical, electromagnetic, or similar
capabilities. )

{£f) "Electronic agent”™ means a computer program or an electronic
or other automated means used independently tc initiate an action or
respond to electronic records or performances in whole or in part,
without review by an individual.

{g) "Electronic record"” means a record created, generated, sent,
communicated, received, or stored by electronic means.

(h) "Electronic signature™ means an electronic sound, symbol, or
process attached to or legically associated with an electronic record
and executed or adopted by a person with the intent to sign the
electronic record.

(i) "Governmental agency" means an executive, legislative, or
Judicial agency, department, board, commissicn, authority,
institution, or instrumentality of the federal government cor of a
state or of a county, municipality, or cther political subdivision of
a state.

http://fwww.leginfo.ca.gov/cgi-bin/displaycode?section=civ& group=01001-02000&11le=1633.1-1633.17
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(j) "Informaticon" means data, text, images, scunds, codes,
computer programs, software, data bases, or the like.

(k) "Information processing system” means an electronic system for
creating, generating, sending, receiving, storing, displaying, or
processing information.

{1) "Person” means an individual, corporation, business trust,
estate, Ttrust, partnership, limited liability company, association,
joint venture, governmental agency, public corporation, cor any other
legal or commercial entity.

(m) "Record” means information that is inscribed on a tangible
medium or that is stored in an electronic or other medium and is
retrievable in perceivable form.

(n) "Security procedure” means a procedure employved for the
purpose of verifying that an electronic signature, record, or
perfeormance is that of a specific perscn or for detecting changes or
errors in the information in an electronic record. The term includes
a procedure that reguires the use of algorithms or other codes,

" identifving words or numbers, encryption, or callback or other
acknowledgment procedures. '

(o) "Transacticn" means an action or set of actions occcurring
between two or. more persons relating to the conduct of business,
commercial, or governmental affairs.

1633.3. {(a) Except as otherwise provided in subdivisions (b) and
(c), this title applies to electronic records and electronic
signatures relating to a transaction.

(b} This title does not apply to transactions subject to the
following laws:

(1) A law governing the creation and execution of wills, codicils,
or testamentary trusts.

{2) Division 1 (commencing with Section 1101) of the Uniform
Commercial Code, except Sections 1206 and 1306.

(3) Divisions 3 (commencing with Section 31C1), 4 (commencing with
Section 4101), 5 (commencing with Section 5101), & (commencing with
Section 8101), 9 (commencing with Section 92101), and 11 {commencing
with Section 11101) of the Uniform Commercial Code.

{4y A law that reguires that specifically identifiable text or
disclosures in a record or a portion of a record be separately
signed, including initialed, from the record. However, this paragraph
deoes not apply to Section 1677 or 1678 of this code or Section 1298
of the Code of Civil Procedurs. ’

{c) This title does not apply to any specific transaction
described in Section 17511.5 of the Business and Professions Code,
Section 56.11, 56.17, 798.14, 1133, or 1134 of, Section 1689.6,
1689.7, or 1689%.13 of, Chapter 2.5 {(commencing with Section 1695) of
Title 5 of Part Z of Division 3 of, Section 1720, 1785.15, 1789.14,

http://www.leginfo.ca.gov/cgl-bin/displaycode?section=civ&group=01001-02000&file=1633.1-1633.17
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1789.16, or 1793.23 of, Chapter 1 (commencing with Section 1801) of
Title 2 of Part 4 of Division 3 of, Section 1861.24, 1862.5,
1817.712, 1817.713, 1950.6, 1983, 2924b, 2924c, 2924f, 2924i, 28247,
2%24.3, or 2937 of, Article 1.5 (commencing with Sectiocn 2945) of
Chapter 2 of Title 14 of Part 4 of Division 3 of, Section 2854.5 or
2963 of, Chapter 2b (commencing with Secticn 2981) or 2d (commencing
with Section 2985.7) of Title 14 of Part 4 of Diwvision 3 of, Secticn
3071.% of, Part 5 (commencing with Section 4000) of Division 4 cf, or
Part 5.3 (commencing with Section 6500} of Division 4 of this cocde,
subdivision (b} of Section 18608 or Section 22328 of the Financial
Code, Section 1358.15, 1365, 1368.01, 1368.1, 1371, or 18035.5 of the
Eealth and Safety Code, Section 662, paragraph (2} of subdivisiocn

{a) of Section 663, 664, 667.5, 673, 677, paragraph (2) of
subdivision (a) of Section 678, subdivisions (a) and (b) of Section
678.1, Section 786, 10113.7, 10127.7, 10127.%, 10127.10, 101%2.18,
10199.44, 10199.46, 10235.16, 10235.40, 1050%9.4, 10509.7, 11624.09,
or 11624.1 of the Insurance Code, Section 77%.1, 10010.1, or 16482 of
the Public Utilities Code, or Sectiocon 9975 or 11738 of the Vehicle
Code. An electronic record may not be substituted for any notice that
is required to be sent pursuant to Secticn 1162 of the Code of Civil
Procedure. Nothing in this subdivision shall be construed to

prohibit the recordation of any document with a county recorder by
electronic means.

{d} This title applies to an electronic reccrd or electronic
signature otherwise excluded from the application of this title under
subdivision (b) when used for a transaction subject to a law other
than those specified in subdivision (b).

{e) A Transaction subject to this title is also subject Lo other
applicable substantive law.

(f) The exclusion of a transaction from the application of this
title under subdivision (b) or (c) shall be construed only to exclude
the transaction from the application of this title, but shall not be
construed to prohibit the transaction from being conducted by
electronic means if the transaction may be conducted by electrenic
means under any other applicable law.

(g) This section shall remain in effect only until January 1,
2018, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2019, deletes or extends
that date.

1633.3. (2) Except as otherwise provided in subdivisions (b) and
(¢}, this title applies to electronic records and electronic
signatures relating te a transaction.

(b) This title deoes not apply to transactions subject to the
following laws:

(1) A law governing the creation and execution of wills, codicils,
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or testamentary trusts.

{2) Divisicn 1 {(commencing with Section 1101} cf the Uniform
Commercial Code, except Sections 1206 and 1306.

{3) Divisions 3 {commencing with Section 3101), 4 (commencing with
Section 4101}, 5 (commencing with Section 5101), 8 {commencing with
Section 8101), 9 (commencing with Section 9101}, and 11 {(commencing
with Sectien 11101) of the Uniform Commercial Code.

(4) A law that requires that specifically identifiable text or
disclosures in a record or a porticn of a record be separately
signed, including initialed, frem the record. Hewever, this paragraph
does not apply to Section 1677 oxr 1678 c¢f this code or Section 1298
of the Code of Civil Procedure.

(c) This title does not apply to any specific transactlon
described in Section 17511.5 of the Business and Professions Code,
Section 56.11, 56.17, 798.14, 1133, or 1134 of, Section 1689.6,
1689.7, or 1688.13 of, Chapter 2.5 (commencing with Section 1695} of
Title 5 of Part 2 of Division 3 of, Section 1720, 1785.15, 178%.14,
17898.16, or 1793.23 of, Chapter 1 (commencing with Section 1801) of
Title 2 of Part 4 of Division 3 of, Section 1861.24, 1862.5,
1917.712, 1917.713, 1850.6, 1983, 2924b, 2824c, 2524f, 29%24i, 29247,
2824.3, or 2837 of, Article 1.5 {(commencing with Section 2845) of
Chapter 2 of Title 14 of Part 4 of Division 3 of, Secticn 29%54.5 or
2963 of, Chapter 2b (commencing with Section 2981) or 2d (commencing
with Section 2985.7) of Title 14 of Part 4 of Division 3 of, Section
3071.5 cof Part 5 {(commencing with Section 4000) o¢f Division 4 o©i, or
Part 5.3 {commencing with Section 6500} of Division 4 of this code,
subdivision (b) of Section 18608 or Section 22328 of the Financial
Code, Section 1358.15, 1365, 1368.01, 1368.1, 1371, or 18035.5 of the
Health and Safety Code, Section 662, 663, 664, 667.5, €73, ©77, €78,
678.1, 786, 10084, 10113.7, 10127.7, 10127.9%, 10127.10, 10192.18§,
10189.44, 10199.46, 10235.16, 10235.40, 1050%8.4, 10509.7, 11424.089,
or 11624.1 of the Insurance Code, Section 778.1, 10010.1, or 16482 of
the Public Utilities Code, or Section 2975 or 11738 of the Vehicle
Code. An electronic record may not be substituted for any notice that
is required to be sent pursuant to Section 1162 of the Code of Civil
Procedure. Nothing in this subdivision shall be construed to
prehibit the recordation of any decument with a county recorder by
electronic means.

(d) This title applies to an electronic record or electronic
signature ctherwise excluded from the application of this title under
subdivision (b) when used for a transaction subject to a law other
than those specified in subdivision (b).

(e) A transaction subject to this title is alsoc subject to other
applicakble substantive law. -

(f) The exclusion of a transaction from the application of this
title under subdivision (b} or {(c) shall be construed only to exclude
the transacticn from the application of this title, but shall not be
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construed to prohibit the transaction from being conducted by
electronic means if the transaction may be conducted by electronic
means under any other applicable law.

(g} This secticon shall become operative on January 1, 20189.

1633.4. This title applies to any electronic record or electronic
signature created, generated, sent, communicated, received, or stored
on or after January 1, 2000.

1633.5. {(a) This title does not reguire a record or signature to be
created, generated, sent, communicated, received, stored, or
otherwise processed or used by electronic means or in electronic
form.

(b} This title applies only to a transaction between parties each
of which has agreed to conduct the transaction by electronic means.
Whether the parties agree to conduct & transaction by electreonic
means is determined from the context and surrounding circumstances,
including the parties' conduct. Except for a separate and optional
agreement the primary purpose of which i1s to authorize a {ransaction
to be conducted by electronic means, an agreement to conduct a
transacticn by electronic means may not be contained in a standard
form contract that is not an electronic record. An agreement in such
a standard form ccontract may not be conditioned upen an agreement to
cenduct transactions by electronic means. An agreement to conduct a
transaction by electronic means may not be inferred sclely from the
fact that a party has used electrcnic means to pay an account or
register a purchase or warranty. This subdivision may not be varied
by agreement.

(c} A party that agrees to conduct a transaction by electronic
means may refuse to conduct other transactions by electronic means.
If a seller sells goods or services by both electronic and -
nenelectronic means and a buyer purchases the goods or servicsas by
conducting the transaction by electreonic means, the buyer may refuse
te conduct further transactions regarding the goods or services by
electronic means. This subdivision may not be varied by agreement.

(d) Except as otherwise provided 1n this title, the effect of any
"of its provisions may be varied by agreement. The presence in certain
provisions of this title of the words "unless otherwise agreed," or
words of similar import, does not imply that the effect of other
provisions may not be varied by agreement.

)
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1633.56. This title shall be construed and applied accerding to all
of the following:

(1} To facilitate electronic transactions consistent with cther
applicable law.

{2) To be consistent with reascnable practices concerning
electronic transactions and with the continued expansion of those
practices.

(3) To effectuate its general purpose to make uniform the law with
respect to the subject of'this title ameong states enacting it.

1633.7. {a} A record cor signature may not be denied legzl effect or
enforceablility solely because it is in electronic form.

{(b) A contract may not be denied legal effect or enforceability
solely because an electronic record was used in its formation.

{c) If a law requires a record to be in writing, an electronic
record satisfies the law.

(d) If a law requires a signature, an electronic signature
satisfies the law.

1633.8. {a) If parties have agreed tc conduct a transaction by
electronic means and a law reguires a person te provide, send, or
deiiver information in writing to another perscn, that reguirement is
satisfied 1if the information is provided, sent, or delivered, as the
case may be, in an electronic record capabkle of retention by the
recipient at the time of receipt. An electronic record is nct capable
of retention by the recipient if the sender or its information
processing system inhibits the ability of the recipient to print or
store the electronic record. i

(b} If a law other than this title regquires a record tc be posted
or displaved in a certain manner, to be sent, communicated, or
transmitted by a specified method, or to contain infermation that is
formatted in a certain manner, all of the following rules apply:

(1} The record shall be posted or displayed in the manner
gpecified in the other law,.

(2} Except as otherwise provided in paragraph (2} of subdivision
(d), the record shall be sent, communicated, or transmitted by the
method specified in the other law.

(3) The record shall contain the infcrmation formatted in the
manner specified in the other law.

(cy If a2 sender inhibits the akility of a recipient to store or
print an electronic record, the electronic record is not enforceable
against the recipient.

(d) The requirements of this section may not be varied by
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agreement, except as follows:

{1} To the extent a law other than this title requires informaticn
o be provided, sent, or delivered in writing but permits that
regquirement to be varied by agreement, the reguirement under
subdivision {a) that the information be in the form of an electronic
record capable of retention may also be varied by agreement.

(2) A requirement under a law other than this title to send,
communicate, or transmit a record by first-class mail may be varied
by agreement tc the extent permitted by the other law.

1633.9. (2) An electronic record or electronic signature is
attributable to a person 1f it was the act of the person. The act of
the person may be shown in any manner, including a showing of the
efficacy of any security procedure applied to determine the person to
which the electronic record or electronic signature was

attributable.

{b) The effect of an electronic record or electronic signature
attributed to a person under subdivisien (a) is determined from the
context and surrounding circumstances at the time of its creation,
executicn, or adoption, including the parties' agreement, if any, and
otherwise as provided by law.

1633.10. If a change or error in an electronic record occurs in a
transmission between parties to a transaction, the following rules
apply:

{1) If the parties have agreed to use a security procedure to
detect changes or errors and one party has conformed to the
procedure, but the other party has not, and the nonconforming party
would have detected the change or error had that party also
conformed, the conforming party may avoid the effect of the changed
or erronecus electreonic record.

(2) In an automated transacticn inveoiving an individual, ths
individual may avoid the effect cf an electronic record that resulted
from an error made by the individual in dealing with the electrcnic
agent of another person if the electronic agent did not provide an
opportunity for the prevention or correction of the error and, at the
time the indiwvidual learns of the error, all of the following
conditions are met:

{i) The individual promptly notifies the other person of the error
and that the individual did not intend to be bound by the electronic
record received by the other person.

© (ii) The individual takes reasonable steps, including steps that
conform to the cther person’'s reasonable instructions, Lo return to
the other person or, if instructed by the other person, to destroy
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the consideration received, if any, as a result of the erronscus
electronic record.

(11i)The individual has not used or received any benefit or value
from the consideration, if any, received from the other person.

(3) If neither paragraph (1) nor (2) applies, the change or error
has the effect provided by other law, including the law c¢f mistake,
and the parties' contract, if any.

(4) Paragraphs (2) and (3) may not be varied by agreement.

1633.11. ({(a) If a law requires that a signature be notarized, the
requirement is satisfied with respect fto an electronic signature if
an eslectronic record includes, in addition to the electronic
signature to be notarized, the electronic signature of a notary
public together with all other informaticn required to be included in
a notarization by other applicable law.

{b) In a transaction, if a law regquires that a statement be signed
under penalty of perjury, the requirement is satisfied with respect
to an electronic signature, if an electronic record includes, in
addition to the electronic signature, all of the information as to
which the declaration pertains together with a declaration under
penalty of perjury by the person who submits the electronic signature
that the information is true and correct.

1633.12. (a) If a law requires that a record be retained, the
requirement is satisfied by retaining an eslectronic record of the
information in the record, if the electronic record reflects
accurately the infeormation set forth in the record at the time it was
first generated in its final form as an electronic record or
otherwise, and the electronic record remains accessible for later
reference.

(b} A requirement to retain a record in accordance with-
subdivision (a) does not apply to any information the sole purpose of
which is to enable the record to be sent, communicated, or received.

{c}) A person may satisfy subdivisiorn (a} by using the services of
ancther person if the reguirements of subdivision (a) are satisfied.

{(d) If a law requires a record to be retained in its original
form, or provides consequences 1f the record is not retained in its
original form, that law is szatisfied by an electronic record retained
in accordance with subdivision (a)-

(e} If a law requires retention of a check, that requirement is
satisfied by retention of an electronic record of the information on
the front and back of the check in accordance with subdivision (a).

(£) A record retained as an electronic record in accordance with
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subdivision (a} satisfies a law requiring a person to retain a record
for evidentiary, audit, or like purposes, unless a law enacted after
the effective date of this title specifically prohibits the use of
an electronic record for a specified purpose.

{g) This section does not preclude a governmental agency from
specifying additional requirements for the retention of a record
subject to the agency's jurisdiction.

Page 9 of 11

1633.13. In a prcceeding, evidence of a record or signature may not
be excluded solely because it is in electronic form.

1633.14. {a) In an autcmated transaction, the following rules
apply:

(1) A contract may be formed by the interaction of electronic
agents of the parties, even if no individual was aware of or reviewed
the electronic agents’' actions or the resulting terms and
agreenments. : :

(2) A contract may be formed by the interaction of an electronic
agent and an individual, acting on the individual's own kehalf or Ifor
another person, including by an interaction in which the individual
performs actions that the individual is free to refuse to perform and
which the individual knows or has reason to know will cause the
electronic agent tc ccmplete the transaction or performance.

{(b) The terms of the contract are determined by the substantive
law applicable to it.

1633.15. (a) Unless the sender and the recipient agree to a
different method of sending that is reasonable under the
circumstances, an electronic record is sent when the information 1s
addressed properly or otherwise directed properly to the recipilent
and either (1) enters an information processing system outside the
contrel of the sender or of a person that sent the electronic record
on behalf of the sender, or (2) enters a region of an information
processing system that is under the control of the recipient.

{b) Unless the sender and the recipient agree to a different
method of receiving that is reasonable under the circumstances, an
electronic record is received when the electronic record enters an
information processing system that the reciplent has designated or
uses for the purpose of receiving electronic records or information
of the type sent, in a form capabkle of being processed by that
system, and from which the recipient is able to retrieve the
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electronic record.

(c) Subdivision (b) applies even if the place the information
processing system is lccated is different from the place the
electronic record is deemed to be received under subdivision (d).

{d) Unless otherwise expressly provided in the electronic record
or agreed between the sender and the recipient, an electronic record
is deemed to be sent from the sender's place of business and to be
received at the recipient's place of business or, if the recipient is
an individual acting on his or her own behalf, at the recipient's
place of residence. For purposes of this subdivisicn, the following
rules apply:

(1) If the sender or recipient has more than one place of
business, the place of business of that perscon is the place having
the closest relationship to the underlying transaction.

(2) If the sender or the recipient does not have a place of
business, the place of business is the sender's or recipient's
residence, as the case may be.

(e) An electronic record is received under subdivision (b) even if
no individual is aware of its receipt.

(f) Receipt of an electronic acknowledgment from an information
processing system described in subdivision (b) establishes that =a
record was recelved but, by itself, does not establish that the
content sent corresponds Lo the content receiwved.

(g) If a person is aware that an.electronic record purportedly
sent under subdivision (a), or purpecrtedly received under subdlivision
(b}, was not actually sent or received, the legal effect of the
sending cor receipt is determined by other applicable law. Except to
the extent permitted by the other law, this subdivision may not be
varied by agreement.

1633.16. If a law other than this title requires that a notice of
the right to cancel be provided or sent, an electronic record may not
substitute for a writing under that other law unless, in addition to
satisfying the reguirements of that other law and this title, the
notice of cancellation may be returned by electronic means. This
section may not be varied by agreement.

1633.17. No state agency, board, or commissiocn may require,
prohibit, or regulate the use of an electronic signature in a
transaction in which the agency, board, or commissicn is not a party
unless a law other than this title expressly authorizes the
regquirement, prohibition, or regulaticn.
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‘:i EXAMINERS :

APPLICATION FOR EXPERT CONSULTANT

Board of Chiropractic Examiners
901 P Street, Suite 142A
Sacramento, California 95814
916-263-5355

Complete each section and attach your curriculum vitae/resume. If you need additional space you may attach a
separate sheet. PLEASE TYPE OR PRINT LEGIBLY '

SECTION 1 -APPLICANT INFORMATION _ 4

NAME: A CHIROPRACTIC LICENSE NO.;
{Last, First, Middle) - -
BUSINESS ADDRESS:

CIy: STATE: ZiP Code:

TELEPHONE NUMBERS (include area code) [ EMAIL ADDRESS:
Office: “ St
Mobile: 0| WEBSITE ADDRESS(ES):
FAX: e Ll e

CURRENT EMPLOYMENT INFORMATION
EMPLOYER: R

ADDRESS:

CITY - . " STATE- ZIP Code

TELEPHONE NUMBERS {include area code) " | EMAIL ADDRESS:
Office: Vn

FAX:. . o gy 3
POSITION: T T ' HOW LONG?:

COLLEGE EDUCATION
COLLEGE/UNIVERSITY:

CITY ' STATE ZIP Code

DEGREE EARNED: ‘ YEAR COMPLETED:

PROFESSIONAL EDUCATION

CHIROPRACTIC COLLEGE:
Ty STATE ZiP Code
DEGREE: DATE COMPLETED:




SECTION 2 —-PROFESSIONAL QUALIFICATIONS

Year of Initial Licensure: Are you actively treating patients?  YES [] NO | ]
Current Status of License (i.e., active; inactive): What percentage of time, per month?
Mave you ever been employed by or provided services to the Board?  YES [_| NO [ ]

If s0, when and what services did you provide?

Are you board-certified or board-eligib]e In any of the chiropractic diplomate programs? YES [_] No (]

If yes, attach a copy of each certification or eligibility.

Have you at any time In the past two years, worked for an insurance carrier, self—msured plan, third party administrator, o
chiropractic claims review company? YES [] No [] '

If ves, attach a description of the services you provided and your emplovment relationship with the above-mentioned
entities. -

Are you a State of California Qualified Medical Evaluator? YES D -QME Cert No.: No [ ]
If yes, attach a copy of the certificate.

SECTION 3 ~COURT EXPERT WITNESS EXPERIENCE

Have you testified in court as an Expert witness asa Doctor:of Chlropractlc’-’
YES [_] I have this experience No [ ]1do NOT havethrsexperlence

Do you have knowledge and expenence Wlth presenting test|mony in:court or arb|trat|0ns as an expert in medical and lega
proceedings? S
YES [] I have this experience. = No I*l do NOT have this exp'erience .

Do you have knowledge of and abllrty to lnterpret current laws: and regulations in Expert testimony?
YES [_] I have this experlence 0.NQT have this experlence

If yes, to any question: |n thls section, how mapy times‘have you testified as an Expert witness within the Iast 3 years from
date of this appllcatlon _ and the approximate date of last Expert court testimony:

You may describé ytaur court experiéﬁi:éé;qn a separate attachment If necessary.

SECTION 4 ~ACADEMIC APPOINTMENTS :

Have you ever held any academic appointments at any college or university? YES |:] NO D
If yes, attach a description of each appeintment and your job duties.

SECTION 5 -PUBLICATIONS

Please list all publishad articles and texts which you have written:




Have you developed or assisted in the development of chiropractic statutes, regulations, and/or guidelines?
YES [ ] NO [] If yes, attach a description of each experience.

SECTION 6 -KNOWLEDGE AND EXPERIENCE

For each phrase listed below, please mark the statement that most accurately represents the depth of your knowledge
and experience in the field of Chiropractic:

A.  Knowledge and skill in case review of medical records (including x-rays) for the purpose of medical and legal
proceedings.
[_] 1 have extensive knowledge and experience *

[] I have some knowledge and experience
[] 1 have minimal knowledge and experience
[] 1 have no knowledge and experience

B, Knowledge of and ability to interpret current chlropractlc laws and regulations, |nclud|ng standard of care,
] 1 have extensive knowledge and ability * A

[] 1 have some knowledge and ability
[] 1 have minimal knowledge and ability .-
[ ] t have no knowledge and ability

C. Knowledge and experience renderlng opinion or summary ofl"nd’lngs regardmgtreatment utilization or gquestionable
billing issues. T )

[] I have extensive I<n0wledge and experlence *
[ ] 1 have minima! knowledge dnd experlence
I} 1 have no knowledge and expetience

D. Knowledge and experience in performing case management / peer review evaluations regarding the professionai
conduct of licensees as required by chiropractic related law.
{1 1have extensive knowledge and, experlence .
1 1 have some’ knowleclge and experlence
T 1 have minimat’ knowledge and experience
|:l I have no knowledge and experlence

E. Knowledge and expertence in rééléwing chiropractic [aws and regulations and rendering written opinions relating to
the review of chiropractic related laws and regulations,
1 I have extensive knowledge and experience *
L] 1 have some knowledge and experience
(] 1 have minimal knowledge and experience
1 1 have no knowledge and experience

*If you have checked the boxes indicating extensive knowledge and experience, provide explanation on a separate
sheet.

SECTION 7 ~REFERENCES

List two professional references who can verify your knowledge and ability to perform the necessary functions of an
Expert for the Board:



https://experien.ce

Name; _ Relationship:
(Last, First}

Company Telephone No.:
Address:

City: State: ZIP Code:

Name: Relationship:
{Last, First)

Company Telephone No.:
Address:

City: State: O ZIP Code:

SECTION 8 —-DISCIPLINARY INFORMATION

Have you ever been invelved in a maipractice lawsuit or arbltration proceedlng related to yourtreatment of a patient?

ves[[]  wno [

If yes, attach an explanation on a separate attachment, for each lawsuit.or:arbitration complaint.

Are there currently any medical malpractice Iawsuxts or a

YES [ ] NO []

If yes, attach an explanatlon on a separate attachmenf for each IaWSUIt or arb|trat|on complamt

i;ration claims pending against you?

company?

YES|:| No []

(A) Has your chlropracttc Ilcense (in this state or another state) or any health related professional licensing or
disciplinary body:in any state, terr:’tory or foreign jurisdiction, or any branch of the military, denied, limited,
placed on probation, restricted, suspended, cancelled or revoked any professional license, certificate, or
registration granted to you, or impased a fine, reprimand, or taken any other action against you?

YES [ ] NO []

{B) Has your participation in any private, state, or federal health insurance program ever heen the subject of
disciplinary action? YES [] NO []

{C) Hasany other type of professional sanction, discipline, or other adverse action ever been taken against
you? YES [ ] NG []

(D) Have you ever been the subject of an investigation by any private, state, or federal health insurance
program? YES [_] NO [[]

(E) Have you ever been convicted of a misdemeanor or felony or are you currently under indictment for any
alleged criminal activities? YES [ NO []




(F) Have you ever heen the subject of an administrative, civil, or criminal complaint or investigation regarding
sexual misconduct? YES[ ] NO [ ]

(G) Have you ever voluntarily surrendered a professional license, staff privileges or consented to a limitation
of the same pending a review or investigation? YES[_] NO []

(H) Are there any other issues that should be disclosed that may have an adverse impact on your ability to
deliver effective and objective professional services? YES [ | NO [ ]

SECTION 9 —~PERSONAL SUMMARY

Why do you feel you are qualified to be an expert withess for the Board? If you need additional space you may attach a

separate sheet.

SECTION 10 ~AFFADAVIT

Please Read and Initial-each Paragraph

| hereby certify that | have niot knowingly withheld any information that might adversely affect my appointment as an
expert reviewer and the answers given by-me'are true and correct to the best of my knowledge. | further certify that |, the
undersigned applicant, have persofnially completed this application.

| hereby authorize the Board to thoroughly investigate all of the information | have provided on this application, including
attachments, as well as my references, work record, education and other matters related to my suitability for
appointment as an expert and, further, authorize the references | have listed to disclose to the Board any and all letters,
reports and other information related to my work records, without giving me prior notice of such disclosure. In addition,
hereby release the Board, my current and former employers and all other persons, corporations, partnerships and
associations from any and all claims, demands or liabilities arising out of or in any way related to such investigation or
disclosure,

| hereby certify under penalty of perjury under the laws of the State of California that all
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statements, answers and representations in this application, including all attachments, are true
and accurate,

Signature of Applicant: Date:
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Section |

INTRODUCTION

The State Board of Chiropractic Examiners (Board) is an administrative agency created
by the Chiropractic Initiative Act of 1922, The Board’s paramount responsibility is to
protect California consumers from the fraudulent, negligent, or incompetent practice of
chiropractic care. Among its many duties, the Board investigates and disciplines
chiropractors for unprofessional conduct to protect the public from incompetent,
negligent, dishonest or impaired chiropractors. Your role as an expert consultant is
extremely important in identifying whether a deviation from the chiropractic standard of
care or unprofessional conduct has occurred and in serving as an expert consultant at
any hearing that may result from your expert assessment.

These guidelines introduce you to the administrative disciplinary: process and define the
Board’s expectations of the expert review-you have been asked to provide, your
responsibilities, your legal protectlon your: compensatlon and your testimony if
necessary. —

As an expert consultant, which is the f“rst stage of this process for yourself and perhaps
the only stage (besides attendance: at mandatory Expeﬂ {raining), you will be provided
with the complaint, patient records; -and certain other:information, including any
interviews with patients, subsequent treatlng chlropractors or.other ||censed health care
providers, other witnesses, and any statements -of the: chitopractor who is the subject of
the investigation. You-will NOT be prowded a copy of any report prepared by another
Board expert consultant to avoid‘the appearance of tainting your evaluation. You will be
asked on the basis of your review:.of the' documentation provided to render your
professional-assessment of the care rendered by the subject chiropractor to the patient
or patients involved ‘and-other conduct relating to the practice of chiropractic.

You are neither asked, neor should you try, to determine what discipline should be
imposed upon the subject chiropractor. Your opinion must be based solely upon the
information provided to you by the Board; however, whenever possible you should refer
to chiropractic texts and other authoritative reference materials that help define
accepted standards.” Your oplnlon should be based upon your knowledge of the
education, training, and experlence and not upon the manner in WhICh you personally
practice chiropractic care.

If you have prior knowledge of the subject chiropractor or if you feel you cannot be
objective in your assessment for any other reason, please immediately contact the
Board representative who sent you the materials. Also, if you are in need of any
additional documents or the records provided to you appear incomplete, please contact
the Board representative who will attempt to resolve the issue.

In some cases, you will be required to testify in person as to your opinions in
administrative hearings held before an administrative law judge and be subject to
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cross-examination by the respondent regarding your opinions. In these
instances, you will be considered an expert witness and will be required to make
time to meet with the Deputy Attorney General (DAG) assigned to prosecute the
matter in advance of the hearing to prepare for the hearing.

The Board appreciates your cooperation in lending your expertise and experience to

accomplish this important work. The Board recognizes that you play a vital role and your
objective performance will reflect well on the Board and the profession.

Section li

CRITERIA/COMPETENCY REQUIREMENTS FOR
EXPERT CONSULTANTS

Effective September 2014, Board Expert Consultants must ‘cfertify or declare under
penaity of perjury on the Expert Consultant-application for appointment that he or she:

A. Has not been employed by any insurance company or chiropractic review service
within two (2) years prior to their appointment or use as a Board expert.

B. Has experience providing wt’itteh review and-evaluation of the professional
competence, standard of patient care, or conduct of licensees in relationship to
the requwements of law and regu!atlons :

C. Has an actlve. Cahforma:heense in g,o.e.d‘ standihg":With no statement of issues or
prior or pending disciplinary actions; ‘which may deem or impact that license
status. as. revoked, restricted, ‘interim suspended suspended, or probationary in
nature from the state ||censmg bdard

D. Has possessed an: actlve Callfornla ||cense for a minimum of five (5) years.

E. Has not sustained a- mlsdemeanor or felony conviction related to the practice of
chlropractlc |nclud|ng cnmes of fraud or moral turpitude.

F. Has experience providing Expert witness testimony in court.
G, Will not use their status as an Expert to promote themselves in advertisements.

H.Will not use the Board as a reference, or in any way indicate that they are
endorsed by the Board.

| Will not state nor imply that they are an employee or representative of the Board
other than when they are testifying as a witness on a case for which they are
acting in the capacity of an expert.




Section Il
DEFINITIONS

The following terms are used throughout this guide and have specific legal meaning:

“Negligence” is the failure to exercise the level of skill, knowledge, and care in
diagnosis and treatment that other reasonably careful chiropractors would possess and
use in similar circumstances.1

If a chiropractor is a specialist, then “negligence” is the failure to exercise the level of
skill, knowledge, and care in diagnosis and treatment that other reasonably careful
chiropractic specialists (in the same specialty) would possess and use in similar
circumstances.z

Under California ‘law, a “single act of ne_glig:ence does not constitute grounds for
discipline of a professional license, however, “repeated aots of negligence” does
constitute grounds for discipline of a professional license.

“Standard of Care” and “Standard of Prac:tlo_e’?;-.are."‘terms used in-“evaluating the
negligence of a chiropractor. The term “standard-cf care” and “standard of practice” are
used interchangeably, however, 'fo"r purpose of this dogument and your report, please
use the term “standard of care.” The standard of care.requires that the chiropractor
exercise that degree of skill, knowledge and-care ordrnanly possessed by members of
his or her profession under S|m|Iar orroumstances. S

“Gross Negllgence” an extreme departure from the ordlnary standard of care.4

“Incompetence” means an - absenoe of quailfloatlon ability or fitness to perform a
prescribed duty or function. Incompetence is distinguishable from negligence in that
one may be competent or capable of performing a given duty but was negligent in
performing that duty.

Thus, a single act of negligence may be attributable to remissness in discharging known
duties, rather than. mcompetenoe respecting the proper performance.s

“Scope of Practlce” refers to the range of services that can be prOVIded by a
chiropractor under the’ Chiropractic Initiative Act. The scope of practice is found in
Sections 7 and 16 of the Initiative Act, Section 302 and 306 of the regulations, and in -
several California court decisions.

“Administrative Procedure Act” is the California law that governs all Board
disciplinary cases against a chiropractor.

1 California Civil Jury Instructions CACI 501, 2003.

2 California Civil Jury Instructions CACI 502, 2003,

3 Barris v. County of Los Angeles, 20 Cal.4™ 101, 83 Cal.Rptr.2d 145 (1999).

4 Kearl, v. Board of Medical Quality Assurance, 189 Cal.App3d 1040 (1986), City of Santa Barbara v. Superior
Court, 41 Cal.4™ 747, 62 Cal.Rptr3d 527 (2007).

5 Kearl,



https://Cal.Rptr.2d

“Administrative Law Judge” or “ALJ” presides at all administrative hearings before
the Board.

“Deputy Attorney General” or “DAG” is the attorney that represents the Board's

Executive Officer who is the “complainant” in all disciplinary cases. DAGs are employed
by the California Attorney Generals Office. '

Section IV |
GUIDELINES FOR EXPERT CONSULTANTS

- FREQUENTLY ASKED QUESTIONS

1. Will | have to testify?

Possibly, If the case is submitted for dietﬁi‘pl,inary action and a eti-;ﬁtul=ated agreement
is not reached, you will be called upon to prévide expert testimony before an ALJ.
However, the majority of cases are settled before a hearing is held.

2. How much will | be paid?

The expert is paid $'! 00 per hour for record review and a maximum of $600 per half
day and $1200 per full day of testimony at an administrative hearing. You will also
be compensated for other expenses you may incur, (i.e., parking, postage or travel,
if appllcable) in accordance W|th state law: (effectlve July 1, 2008).

3. How soon willl be pald?

Genera]ly speaklng you should receive payment for your services Wlthln 4 to 6
weeks following receipt of your billing for services rendered. Incomplete forms will
delay payment so be ‘sure to provide your taxpayer identification number and
signature. It is also important to complete the Payee Data Record form that is
required by the IRS and return it with the statement.

4. Can | be sued for expressing my opinion and if I am sued who will represent
me?

Yes. However, Civil Code section 43.8 provides immunity from civil liability for
expert consultants. If you are sued, either the Attorney Generals Office or outside
counsel in the event of the conflict with the Attorney Generals Office will represent
youl.




5. Should | do research?

Yes, you should consult chiropractic texts and other authoritative reference
materials that help define accepted standards and are encouraged to do so.
However, it is important that you do not attempt to conduct your own investigation of
the facts in the case.

6. How soon do | need to complete the review and provide an opinion?

The Board expects reports to be completed within 30 days of assignment; however,
this may vary depending on the volume and complexity of the case. In a
complicated case involving multiple patients, your review could extend beyond our
30-day time frame in which you are expected to notify the Board representative.
Keep in mind that the chircpractor you are reviewing will continue to see patients
until a determination is made by the'Board. If this chiropractor poses a danger to
patients, it is vital that you provide your Oplnron expedrtrously SO that the Board can
move rapidly to protect the public. .

7. Who will see my report'?
The Subject chiropractor WI|| be provided Wlth a copy of your report as a part of

legal discovery if an accusation is filed. In addltlen |f the case goes to a hearing,
your report may be introduced m‘to evidenee ,

8. Can you glve me. a copy ofa samp]e report‘?-“”
Yes, please see Sec’uon VII

9. What is ’theg:dlf;ferencegbeetv:veeﬁ J;r_gg‘ligeﬁée and gross negligence?
See Definitions Section for-'fu;l.l..explahetio:n. |

INSTRUCTIONS

A. Ensure that records, reports and materials provided for your review are Rept
confidential and secure e

B. Review the case and determme if there is any reason you cannot provide an opinicn
because of a professional or personal relationship wrth any subject, witness, or
patient.

C. If for any reason you determine that you cannot complete the review or provide an
opinion, please let us know immediately and the case will be reassigned.

D. Keep track of dates and hours spent reviewing.
E. Do not mark on the copy of the records provided to you.

F. Do not contact the Subject or patients.
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. Do not discuss the case with outside third parties. You may use an office assistant

or transcriptionist to assist you in the preparation of your report.

Do not perform any investigation on your own, i.e., attempting to obtain additional
records or interviewing participants in the case. If you feel the file is incomplete,
please contact the enforcement staff at the Board.

Do not offer any recommendation about the appropriate disciplinary action for the
Subject.

Do not make a copy of the records.
Do not destroy any of the materials provided to yeu o

Remember to date and sign your opinion.

. Enclose a current curriculum vitae with"yo.'ur report. Fourteen {14} days before the

hearing, if a hearing is scheduled, you need to send an updated curriculum vitae to
the DAG assigned to the case. .

. When your review is completed, please return your report along with the documents

unmarked and in bate-stamped order, confidentiality and conflict of interest
agreement, statement for services, and current curriculum vitae. It is necessary for
you to retain the report until the case is final in the event you need to review it for
either a meeting with the DAG orin preparatron fora. hearlng

If you have questions or conc:erns contact the Boards enforcement manager or
Executive Ofﬂcer e S

IIVIMUNITY FROM LIABILITY and LEGAL REPRESENTATION

Clvrl Code Section 43 .8 states in pertinent part;

there shall be no: monetary Irabrllty on the part of, and no cause of action for
damages shali arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical staff,
. professional- I|censrng board or division, committee or panel of such licensing
board the Senior ‘Assistant Attorney General of the Health Quality Enforcement
Section appointed under section 125629 of the Government Code, peer review
committee, . . . when such communication is intended to aid in the evaluations of
the qualifications, fitness, character . . . of a practitioner of the healing arts . . . .

This statutory provision provides for immunity from civil liability for expert consultants
and expert witnesses acting within the scope of their duties in evaluating and testifying
in cases before the Board. Should any problems arise in this area or if you are served a
lawsuit related to your participation in this process, you should immediately contact
Board staff. Failure to do so may result in a default decision being taken against you.

- Section 306.2 of the regulations provides that the Board through the Attorney Generals
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Office shall provide legal representation under specified conditions. This section reads;

~ “If a person, not a regular employee of the board, is hired or is under contract to

provide expertise or to perform investigations for the Board of Chiropractic Examiners in
the evaluation of the conduct of a licensee or administration of a board examination,
and such person is named as a defendant in a civil action directly resulting from
opinions rendered, statements made, investigations conducted or testimony given, the
board shall provide for representation required to defend the defendant in that civil
action. The board shall not be liable for any judgment rendered against that person.
The Attorney General shall be utilized in those civil actions.”

CONFIDENTIALITY AND CONFLICT OF INTEREST

As an expert consultant to the Board, you must safeguard the confidentiality of the
records delivered to you for review and protect the identity of the patients, complainants -
and chiropractors involved. If you have prior knowledge of the-subject chiropractor or if
you feel you cannot be objective in your assessment for any other reason, please
immediately contact the Board representaﬁve who sent you the materials. You will be
given materials to review, including relevant patient records and investigative materials.
You are obligated not to divulge any information contained in these materials to other
partles The obligation to preserve. confidentiality also extends to any -assistant you may
utilize in the preparation of your report;-You will be requwed to sign a confidentiality and
conflict of interest agreement form on each c:ase you re\new

INVESTIGATIONS AND THE .ISCIPLINARY PROCESS

The Board is responmble for mvestlgatlng and bnnglng d|SC|pI|nary action against the
professional licenses' Of chirgpractors suspected of violations of the Chiropractic
Initiative Act of California, the. Callforma Code of Regulations, and other applicable laws
and regulat]ons

The Bo-arrd-s hearings are conducted in accordance with the Administrative Procedure
Act (Government Code § 11150 et seq.). Its investigations are conducted pursuant to
Government:Code sections 11180 though 11191,

The Board, through the Exe_:c;utwe Officer and investigative staff, identifies and takes
appropriate action against:chiropractors who commit unprofessional conduct, including
acts or omissions evidencing repeated negligence, gross negligence, or incompetence,
practicing under the influence of drugs or alcohol, practicing while mentally or physically
impaired affecting competence, fraudulently billing patients or health insurance
companies, clearly excessive treatment or use of diagnostic procedures, altering or
creating false records, sexual misconduct, criminal acts and other conduct that
endangers the health, welfare, or safety of the public.

The Board Members are not involved in the investigatory, expert review, or decision as
to whether an accusation should be filed.

Consequently, you should NEVER contact any Board Member regarding any aspect of
any case even after you have completed your opinion.




The purpose of the disciplinary process is not to punish as in the criminal justice system
but to protect California consumers by ensuring that quality chiropractic care is provided
by licensed chiropractors.

Standard investigations in quality of care cases include obfaining all relevant patient
records, conducting interviews with withesses, including the affected patient or patients,
and obtaining any additional information. In insurance fraud cases, billing records and
insurance claims are obtained. At times, information is found that goes far beyond the
original complaint. After the documentary and interview evidence is obtained, the case
is reviewed by the Board to determine if an evaluation by an expert consultant is
necessary. If so, Board staff sends the case to an expert consultant who is qualified to
render an opinion as to whether a departure from the, standard of care occurred.

After the expert consultant submits his or her report the Board makes a determination if
the matter should be submitted to the Attorney General's Office to determine whether
sufficient evidence exists to file an accusatlon against the subject chiropractor for
unprofessional conduct.

If it is determined that sufficient evidence ex“isfS’ an accusation is prépared and served
upon the subject chiropractor, and he or she is grven the opportunity to contest the
charges. _

In a majority of cases, the case is settled between the parties. However, if the case is
not settled, a hearing is. held before an Administrative Law Judge (ALJ) of the Office of
Administrative Hearings. "The hearing :may last-from one day to several weeks,
depending upon the complexity of the case and-the defense. Both sides may call expert
witnesses to support their views. ' This makes it incumbent upon the expert consultant to
ensure the utmost care is taken when reviewing cases. The ALJ hears evidence
against and for the subject chiropractor-and renders a proposed written decision that is
submitted to the Board Members for adoption as its decision in the matter. If the Board
members adopt the proposed decision, it becomes final; if the Board members do not
adopt the " proposed decision, the administrative record is ordered including thé
transcript from the hearing, the exhibits, and other documents. The Board members
then decide ‘the case themselves based upon the administrative record and the
disciplinary gurdellnes The Subject chiropractor may petition for reconsideration if
dissatisfied with the decision or proceed to take a writ of mandate to the appropriate
Superior Court contesting the decision.

STAGES OF EXPERT REVIEW

A. Investigative Review

After the investigator assigned to a case has completed his or her investigation, the
case is reviewed by a Board reviewer who then makes a recommendation as to
whether or not a full expert evaluation is warranted. If the Executive Officer agrees
that an expert evaluation is necessary, that is where you come into the process.

You, the expert consultant at this point, will be contacted by the Board and will be
9




asked to review the case. Information will be provided to you that should be
sufficient for you to determine whether you will be able to devote the necessary time
to the matter and prepare an expert report in a timely manner. If you agree to
review the case, you will be provided with the case file that includes all necessary
documents, statements, and other evidence to render your opinion. Your review
should include an assessment of all relevant aspects of chiropractic care with strict
attention to information provided in the file. If you should require any other
information or something is not clear, you should contact the Board’s
representative, and every effort will be made to provide you with the information
necessary.

You must remember that at this stage, the review is primarily concerned with
whether the facts as presented constitute unprofessional conduct. You are not
asked to be an advocate for the Board, the chiropractor, or the patient. Your
evaluation should be objective, well reasoned and impartial because it is the
primary factor in deciding whether the case is submitted for disciplinary action. -

The Board is not interested in using your services to advocate.a position, make an
example of a licensee or punish a licensee. The Board only wants you to provide
an objective evaluation so that it can determine : if “public proteé’t’i‘on warrants the
filing of disciplinary charges. - Your evaluation may also result in theiissuance of a
lesser enforcement action such a§ a C|tat|on

B. Hearing Testlmony

Once the case is subm:tted for d|sclplmary actlon and an accusation is filed, you
may be called” upon to provide expert testimony, should the case go to a hearing.
The majority of cases are settled before a hearing is held. .

If a case is: set for hearlng, the Deputy Attorney General (DAG) assigned to
prosecute the case will meet with you, perhaps several times, to review your expert
opinion. You will be asked to educate the DAG in the details of your opinion and to
assist in the presentation of that opinion in the clearest and most concise manner
possible. You may also be asked to assist in reviewing the opinions of the opposing
experts and. in preparing cross-examination questions for them.

During the hearlng you W|II be called as the Board's expert witness to testify
concerning your opinion: -and the reasons for your opinion. You will be asked
questions by the DAG and by the subject chiropractor or his or her attorney if the
chiropractor is represented by counsel. The total time taken for your testimony at
the hearing varies with the complexity of the case. The subject chiropractor will
have been provided with copies of any written opinions you have submitted during
the mvest[gatwe stage of the case. You should always provide truthful testimony
even if it is contrary to the interests of the Board. You may also be asked to
evaluate the opinions expressed by respondent’s expert at hearing because
oftentimes respondents’ experts fail to prepare a written opinion.
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REGULATION SECTION 317 “UNPROFESSIONAL CONDUCT”

The following are the primary laws that are used when an. expert consultant is
evaluating a case. However, you should be familiar as an expert in the field with
all applicable laws relating to the practice of chiropractic.

Section 317 referred to above under "Quality of Care” includes other acts that constitute
unprofessional conduct. This section reads:

The Board shall take action against any holder of a license who is guilty of
unprofessional conduct which has been brought to its attention, or whose license has
been procured by fraud or misrepresentation or Issued by mistake.

Unprofessional conduct includes, but is not limited to, tﬁ’eﬁfollowing:

(a)  Gross negligence;

(b)  Repeated negligent acts;

(c) Incompetence; C -

(d)  The administration of treatment or the use of dlagnostrc prooedures which are
clearly excessive as determined by the- customary practice and standards of the
local community of licensees;

(e)  Any conduct which has endangered or is likely to endanger the health, welfare,
or safety of the public;

(f) The administration to oneself; of any controlled substance, or the use of any
dangerous drug or alcoholic beverages to the extent or in a manner as to be
dangerous or II’IJUI‘IOUS fo oneself,-or to any other person or to the public, or to the
extent that the use impairs the ability of the person to conduct with safety to the
public the practrce authorized by the license;

(@)  Conviction of a critme whrch_llsﬂsubstan’rrally related to the qualifications, functrons
or duties of a chiropractor;

(h) . Conviction ‘of any offense, whether felony or misdemeanor, mvolvrng moral

“turpitude, drshonesty phye:oal violence or corruption. The board may inquire into
the circumstances: surroundlng the commission of the crime in order to fix the
degree: of discipline or'to determine if such conviction was of an offense involving
moral turpttude dlshonesty, physical violence or corruption. A plea or verdict of
guilty, or a plea of nolo contendre is deemed to be a.conviction within the
meaning of the board's. disciplinary provisions, irrespective of a subsequent order
under the provisions of Section 1203.4 of the Penal Code. The board may order
a license to be suspended or revoked, or may decline to issue a license upon the
entering of a conviction or judgement in a criminal matter.

(i) The conviction of more than one misdemeanor or any felony involving the use,
consumption, or self-administration of any dangerous drug or aioohollc beverage,
or any combination of those substances

() The violation of any of the provisions of law regulating the drspensrng or

‘ administration of narcotics, dangerous drugs, or controlled substance;

(k)  The commission of any act involving moral turpitude, dishonesty, or corruption,
whether the act is committed in the course of the individual's activities as a
license holder, or otherwise;

(0 Knowingly making or signing any certificate or other document relating to the
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(m)

(0)
(p)

(a)
(r)

(s)
(1)

()
(v)

(w)

x)

practice of chiropractic which falsely represents the existence or nonexistence of
a state of facts;

Violating or attempting to violate, directly or indirectly, or assisting in or abetting
in the violation of, or conspiring to violate any provision or term of the Act or the
regulations adopted by the board thererunder:

Making or giving any false statement or information in connection with the
application for issuance of a license;

Impersonating .an applicant or acting as a proxy for an applicant in any
examination required by the board for the issuance of a license or certificate;

The use of advertising relating to chiropractic which violates section 17500 of the
Business and Professions Code;

The patticipation in any act of fraud or misrepresentation:

Except as may be required by law, the unauthorized disclosure of any
information about a patient revealed or discovered during the course of
examination or treatment; ' .

The employment or use of persons known as cappers or steerers to obtain
business; . '_

The offering, delivering, receiving - or accepting of ‘any rebate, refund,
commission, preference, patronage, dividend, discount or other consideration as
compensation or inducement for referring patients to any person; -

Participation in information -or. referral bureaus which do not comply with section
317.1 of the regulations. =~ .

Entering into an agreement-to waive, abrogate; or rebate the deductible and/or
co-payment amounts of any::,ffinsurahf;;g;‘.‘:policy“Iay{;forgiving any or all of any
patient’s obligation for payment thereunder;:when used as an advertising and/or
marketing procedure; unless the-insurer is hotified in writing of the fact of such
walver, abrogation, rebate, or forgiveness in each such instance. (Subdivision
contains actual waiver fanguage) =~

Not referring a patient to-a physician-and surgeon or other licensed heaith care
provider who can provide the:appropriate management of a patient's physical or

- mental condition, disease or injury within his or her scope of practice if in the
course of a diagnostic evaluation a chiropractor detects an abnormality that

indicates that the patient has a physical or mental condition, disease, or injury
that is not subject to appropriate management by chiropractic methods and
techniques. This subsection shall not apply where the patient states that he or
she Is already under the care of such other physician and surgeon or other
licensed health care provider who is providing the appropriate management for
that physical or mental condition, disease, or injury within his or her scope of
practice. R

The offer, advertisement, or substitution of a spinal manipulation for vaccination.

TYPES OF EVALUATION

Because there are many possible violations of the laws governing the practice of
chiropractic, evaluations of cases vary with the subject matter of the possible
unprofessional conduct. Listed are the major kinds of evaluations you may be asked to
prepare.
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1. Quality of Care

These cases involve the quality of care rendered to a patient or patients. The
general question asked in this context is whether the subject chiropractor's
treatment of the patient constituted gross negligence, repeated acts of negligence,
or incompetence. Often, it is difficult to distinguish which of these definitions fits the
treatment rendered and sometimes, the conduct described exhibits both
incompetence and negligence or gross negligence for a given patient’s treatment.

One departure from the standard of care is not considered unprofessional conduct
unless it is an extreme departure. Your evaluation should state whether in your
opinion it is negligence, repeated acts of - negligence gross negligence or
incompetence. You may have situations where the subject's conduct constituted
both negligence and incompetence. You shou[d explair thls in your report.

The determinations are often difficult te-make, but that is Why:y'ou are called upon to
render your expert opinion. With your knowledge of the standards of care within the
chiropractic community, especially in your-area of-expertise, we ‘are asking you to
render a professional opinion based upon your education, knowledge, experience,
and training.

2. Sexual Misconduct

Section 316 of the regulatlons prohrbits certain sexual acts both on the premises of
a chiropractic business and with patlents and other individuals. This section reads:

“(a) Every licensee-is re_spb.na_ible for*th‘e\conduct of employees or other persons
subject to his supervisionin his: place of practice, and shall insure that all such
con-d:’uct in his place of pra"etice conforms to the law and to the regulations herein,

(b) Where a chrropractlc Hicense is used in connection with any premises,
structure-or facility, no sexual acts or erotic behavior involving patients, patrons or
customers; including, but:not necessarily limited to, sexual stimulation, masturbation
or prostitution,:shall be permitted on said premises, structure or facility.

(c) The commission of any act of sexual abuse, sexual misconduct, or sexual
refations by a licensee with a patient, client, customer or employee is unprofessional
conduct and cause for disciplinary action. This conduct is substantially related to the
qualifications, functions, or duties of a chiropractic license.

This section shall not apply fo sexual contact between a licensed chiropractor and
his or her spouse or person in an equivalent domestic relationship when that
chiropractor provides professional treatment.”

In this area you are asked to assess, based upon the standard of care, whether a

chiropractor's relationship or conduct with a patient constitutes unprofessional
conduct based on California law and the facts presented in each case.
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In evaluating these cases, you are not asked to evaluate the CREDIBILITY of the
complaining witness or whether the alleged statements or actions actually occurred.

This will be determined at the hearing, if one is held. For purposes of your review,
you are to assume that the complainant’s account of the doctor’s conduct is true.

While some actions clearly constitute sexual misconduct, there are cases in which
you will need to consider whether the conduct was appropriate because the doctor
used an acceptable diagnostic or treatment technique.

In these cases, your evaluation should address whether the diagnostic or treatment
technique is appropriate and whether the doctor used the diagnostic or treatment
technique in an appropriate manner with the patient.

Excessive Treatment Violations

California Code of Regulations Section 317 states that the "admmlstra’uon of
treatment or the use of diagnostic: prﬁcedures which are clearly excessive as
determined by the customary practice:and standards of the-local community of
licensees...” In this type of case, you are asked ,tof'ifstate the standard of the local
communlty of licensees concerning the numberi‘i@ F.chiropractic visits necessary to
treat a certain condition and the kind and extent'of diagnostic procedures necessary
to diagnose the condition. Excesswe treatment may also constitute gross
negligence or repeated acts of negllgence The instrance industry does NOT set
the standard of care, therefore whether or: not. an msurance company considered
treatment to be excessive: ;s wrelevant - :

General Unprofessmnal Conduct

Section’ 317‘ st’ates that a chlropractor may be disciplined for unprofessional
conduct, which includes, BUT IS NOT LIMITED TO certain enumerated conduct.
Any unprofessional conduct which is not set forth as such in the Chiropractic
Initiative . Act, govemlng regulations, or other statutes covering the practice is
referred to as “general unprofessional conduct.” General unprofessional conduct
reflects conduct which demonstrates an unfitness to practice chiropractic that does
not fit into other:categories.

In a case entailing ‘ethical violations, you are asked to set forth the standard of
conduct for a chiropractor in the circumstances described, and perhaps the
underlying ethical code, and then you are asked to describe in what manner the
subject chiropractor violated that standard.
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Section V

THE OPINION ITSELF

There are Sample Expert Reports appended to this booklet at Section VI. Please refer
to those when writing your report, but remember they are guidelines only, and your
case and the contents of your report will necessarily differ.

A. Contents

Your expert report should contain:

1)

An accurate listing of the records and other documents sent to you -for
review. Additionally, all of the documents provided for your review will be
stamped with a sequential humber. {“Bates Stamiped.) For example, if you
receive a five-page investigation report and 50 pages of patient records,
each one will contain a page number stamped at the bottom of the page
starting from 1 to 55. You should refer to these numbers whenever you
reference a document in your evaluation. This will assist the DAG who will
later review your report.. It will also énsure that your testimony before an
administrative law judge will be organized and time-efficient.

The substance of the opinion, which should consist ot the following for
each patlent |fthere is more than one patlent

a. Do a summary'of the patlents case, including relevant patient history
and - presenting complaint;... Describe the subject chiropractor's
treatment, and any Subsequent treatment. Summarize the facts of the

' treatment and the findrngs

b. State the standard of care for the treatment of such a patient.
~ Remember to state. the standard of care for the community of

o chiropractors, not just the way in which you personally would treat such

= ‘a patient. The standard reflects what a reasonable chiropractor would
do -u,nder the circumstances.

C. Spec':itica’[iy describe any departures from the standard of care and
explain why. Each finding of a departure from the standard of care
should be specifically described.

d. State your opinion as to whether the overall care of this patient
constitutes no departure, a departure, an extreme departure, a lack of
knowledge or ability, excessive treatment, excessive use of diagnostic
procedures, sexual misconduct, and so on, or any combination. You
must also state the basis for each opinion.
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B. Violation vs. Mitigation

In writing your report, you are asked to summarize the treatment rendered and the
findings of the subject chiropractor. In preparing your summary, you may have
identified certain factors that could have hampered accurate treatment. Please
remember that it is your obligation to state the standard of care and the departure
therefrom.

Mitigation is defined as an abatement or diminution of penalty or punishment
imposed by law. Although there are instances where mitigating circumstances are
relevant to the imposition of any penalty, those factors will be considered by the trier
of fact. Therefore, you are asked to refrain from commenting whether the subject
chiropractor should of should not be punished because of certain mitigating or
aggravating factors.

The actual discipline to be imposed on the chiropractor is the province of the trier of
fact, and you are not expected to prescrlbe or recommend any discipline in the
case. i

C. Injury Is Not Essential

The primary focus in an expert re\new is whether there has been a departure from
the standard of care of chrropractrc not whether:the patient has been injured.
Although the potential for injury because of the violation of the standard of care may
be relevant to a ‘determination of the degree of departure, actual injury is not
required to establish unprofessmnal ‘conduct. Also, just because there was no
injury does not -mean there was ng: departure from the standard of care.
Conversely, injury to a patlent |n and ot |tself may not constitute violation of the
standard of care. i o :

D. EV’a;Iuatlon and C‘red:i,bility-

In many cases, the significant facts will not be in dispute. However in some cases,
(such as sexual misconduct or allegation of assault) significant facts may be
disputed. For example, the patient may state that something happened, while the
subject may deny that it.oecurred. In those cases, your opinion should not include
~ an assessment as to:the subject and witnesses credibility, but if you render an
opinion as to whether certain conduct constituted unprofessional conduct you
should state in your report whose statement you relied to reach that conclusion.

E. Assess the Standard of Care as of the Time of the Violation.

The standard of care of chiropractic is constantly evolving, and so it is particularly
lmportant to be cognizant of the time that the violation occurred and assess the
case in terms of the standard of care AT THAT TIME.

This does not mean, however, that if you were not in practice at the time of the
violation, you are disqualified as an expert consultant. If you are aware of the
standards at the time the violation occurred through your education, training and
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experience, you may render an opinion on the case,
F. Objectivity

In performing your review, you should maintain objectivity, and view the assigned
case without regard to any other legal activity that may surround it. In specific, you
should ignore the existence, non-existence or magnitude of any civil judgments or-
settlements involving the case. Since you may not be reviewing the same
documents that were used to support or refute a civil case, no attention should be
paid to any past adjudicatory history, The expert consultant should focus on the
patient records and other case records, not on the reports, depositions or other
testimony of other expert witnesses. However;  you may review deposition
testimony of patients or non-expert witnesses. - -

Section VI
COMPENSATION

The Board staff will provide you with a form entitled “Expert Chiropractic Consultant
Statement of Services” and a form entitled “Payee Data Record” for use in billing for
services which you render to the Board as an expert consultant. You will be asked to fill
out the Statement of Services form COMPLETELY for each case that you review and
you may be required to fill out more than one Statement of Services form during the
course of a case. Failure to fill out the form completely wrll delay your compensation.
The Payee Data Record is: orlly reqwred to be compfeted annua!ly

A. Initial Evaluatlon
You will be: compensated at the rate of $1IO per hour for your evaluation and expert
report. Please record the hours worked on the case for each DAY for your eventual
bllllng .
The Board keeps its aooounts by Flscal Year, which begins July 1 through June 30.
Please do-not submit bills for two Fiscal Years on one form. Instead, use a
separate form for each Fiscal Year.

B. Consultation with Deputy Attorney General
This includes any consultation, in person or by telephone, before the case is filed,
during the pendency of the action, or in preparation for hearing. You will be
compensated at the rate of $100 per hour.

C. Testimony at Hearing

You will be compensated at the rate of $600 for a half day of testimony and $1200
for a full day of testimony.
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D. Miscellaneous Expenses

Expenses incurred in fulfilling the various requests may be itemized on a separate
sheet of paper. Mileage and parking can be charged in connection with testimony
at hearings. All expenses incurred in this category must be accompanied by a
receipt, excluding mileage. In the event your testimony requires an overnight stay,
the Board will make the appropriate arrangements for you.

Section VI

SAMPLE EXPERT OPINION(S)

The attached expert consultant report samples are what the Board expects from your
expert review., -

These are provided for purposes of reference as to format and éxpression only, and in
no way reflects the decisions or opinions of the Board .with referenceto any of the fact
sifuations cited. You may, in fact agree or dlsagree with;-or have no opmlons about the
opinion in substance,

TERMS TO BE AVOIDED IN REPORTS’-?

Guilt or Innocence: The expert consultant's role is to deterrhine whether, and in what
manner, a chiropractor's actlons depart from the standard o‘r care, or demonstrate a lack
of knowledge or ablilty

Judgmental or subjectlve comments Your. report shouid -objectively establish what
behavior was expected and how the' chlropractor failed to meet the expectation, Av0|d
terms such as "this guy is clearly incompetent” or “no-one in his right mind would do...

Malpractice: Malpractice -is a term which applies to civil law (i.e., suits between
individuals). -The Board functions under administrative law, and its cases deal with
unprofessional conduct.  Also, the expert consultant should not let any information
regarding malpractice filings, settlements or judgments affect their review of a case.
The standards of ewdence and proof for civil cases are different than for administrative
cases.

Penalties: It is not the role of the expert consultant to propose a penalty. This will be
determined at hearing, based on detailed guidelines adopted by the Board and utilized
by Administrative Law Judges.

Personalized comments: Avoid characterizing the actions of the chiropractor in

personal terms: “She was rude and unprofessional to the patient.” Instead, describe
what the expected standard was, and how the chiropractor deviated from the standard.
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Section VIIl

SERVING AS AN EXPERT WITNESS

A. EXPERT WITNESS

You have been asked to testify at an administrative hearmg against a chiropractor.
You will be an expert witness. What this means is that because of your
background, training and experience you can express opinions and make
evaluations that a layperson could not make.

Prior to the hearing date, you will be contacted by the Deputy Afforney General
(DAG) assigned to represent the Board and to present our case at the hearing. The
DAG may arrange to meet with you to review the case, your written expert opinion,
your qualifications to serve as an expert, and what you can. expect at the hearing.
The DAG also may ask you to review expert opinions provided by the respondent
chiropractor or his or her attorney in the dlscovery phase of the case.

Discovery is when each side provides the o-the-r with all documents and other
exhibits it will use, as well as the names of any witnesses it intends to call.

[f the case is unusually compiex or anvclves voluminous records, you may have to
meet with the DAG more than once prlor to the hearing.

B. THE HEARING
The hearing afforded a chlropractnr who le charged by the Board,. is known as an
“administrative hearing,™and is conducted under the Administrative Procedure Act
(APA) While an APA hearing has sofme things in common with a criminal trial, it
also has numerous’ d;fferences In general, APA hearings are less formal than
trials. " The hearing will-be conducted by an Administrative Law Judge (ALJ) who
works for an independent state agency, not for the Board. No jury is used in APA
hearings. The attorneys (or the subject chiropractor, if he or she represents him or
herself) can ask questlons of witnesses for both sides (direct and cross-
examination). The ALJ -also may choose to ask a witness questions to clarify
specific points.

As with a trial, the burden of proving the case rests with the Board, which brings the
accusation against the subject chiropractor on behalf of the Board's Executive
Officer who is the Complainant in these cases. In an APA hearing, the standard of
proof that the Board must meet when an accusation is filed against a chiropractor is
‘clear and convincing evidence to a reasonable certainty”. The standard that is
used when a statement of issues (filed against an applicant) or citation is appealed
is “preponderance of the evidence.”

As with criminal trials, the Board presents its charges agalnst the subject
chiropractor first. The chlropractor or attorney can cross-examine each witness.
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Then the chiropractor presents his or her defense, and the Board (DAG) has the
opportunity to cross-examine. Each side has the opportunity to give an opening
statement describing what they intend to prove and a closing statement
summarizing what they have attempted to prove.

C. YOUR TESTIMONY

Before you can give evidence, you must establish your expertise at the hearing.
This is done by the DAG asking you questions about your qualifications. This
process is known as voir dire. You may be asked about the following, or about
other matters relating to your qualifications:

1. Your license status and history.

2. Your education, chiropractic education and training.

3. Your experience.

4. Any private board certification or board ellglbfliiy you have achieved.

5. The extent of your experlence as It relates to the types of chiropractic care
or treatment at issue in this case.

6. Your professional affiliations, membersh:ps staff appointments and other
associations. ; ‘ :

7. Your publications. .. HE L

8. Any other mformatron that could shed |Jght on your quallflcatlons to be

considered an expert
9. You probably will be" asked whether yeu«know or have any kind of
business or professmnal relationshlp with the’ subject chiropractor.

During direct and cross- exammatlon you probably will be asked questions about
the documents and other “exhibits” you reviewed as you prepared your expert
opinion report. You-should.be prepared te-identify any publications or resources you
referred to as part of your review. You also may be asked to describe the kinds and
extent of experience you have in. performing the chiropractic procedures or
treatments involved in the case.

It is extremely important that you be able to describe what is the standard of care in
the chiropractic community for the type of procedure involved in the case. The term
“standard of ‘practice” or “standard of care” is set by the community of licensed
chiropractors based upen their training, education and experience. This standard
may change over time with new advancements in chiropractic. It will be necessary
for you, as an expert witness, to articulate what the current acceptable standard is
in chiropractic for various diagnosis and treatment procedures. Focus on what the
standard is. Also, use lay terms whenever possible, and explain unavoidable
technical terms and acronyms.

Focus on how the freatment in a particular case departed from the standard of care.

You also may need to address a charge of incompetence based on use of
outmoded procedures. In some instances, you may be faced with a lack or
inadequacy of patient records upon which to assess the quality of the case the
patient received. Your testimony may consist of pointing out that based on the
patient chart, it is not possible to determine what fests, if any were ordered, what
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instructions were given the patient, what in-office procedures were done, etc. You
could be asked to explain the standard of care as |t relates to documenting such
information in the patient record.

Be prepared to discuss the degree to which the treatment departed from the
standard of care. Was the treatment a departure or an extreme departure? For
more information on this, see the Guidelines For Expert Consultants in Section IV,

Very often, the other side will attempt to discredit you, belittle your qualrﬂcatlons or
use other technlques to raise doubts about your testimony.

You should make every effort to remain objective and detached. Try not to become
defensive or to lose your professional demeanor. - Your role is as a teacher, not as
an advocate for the Board. :

D. AFTER THE HEARING CONCLUDES

When the hearing is completed, the ALJ will take the case under submission. He or
she has 30 days to prepare a proposed decision (PD). The PD:is sent to the Board,
which then has 100 days to decide whetherto acceptthe PD, reject it and substitute
its own decision in the case, or modify and adopt the demsmn
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