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February 12, 2015 
8:00 a.m. 

Palmer College of Chiropractic West Campus 
90 E. Tasman Drive 
San Jose, CA 95134 

(408) 944-6000 

AGENDA 

1. OPEN SESSION - Call to Order & Establishment of a Quorum 
Sergio Azzolino, D.C., Chair 
Heather Dehn, D.C., Vice Chair 
Julie Elginer, Dr.PH, Secretary 
Dionne McClain, D.C. · 
John Roza Jr., D.C. 
Corey Lichtman, D.C. 
Frank Ruffino 

2. Pledge of Allegiance 

3. Chair's Report 
2014 Year-End Summary of BCE Accomplishments 

4. Welcome Presentation and Introduction from William Meeker, DC, MPH, President Palmer 
College of Chiropractic West Campus 

5. Approval of Minutes 
September 25, 2014 
October 28, 2014 
January 27, 2015 

6. Executive Officer's Report 
A. Administration 
B. Budget 
C. Licensing 
D. Enforcement 

7. Ratification of Approved License Applications 

8. Ratification of Approved Continuing Education Providers 
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9. Ratification of Denied License Applications in Which the Applicants Did Not Request a 
Hearing 

10. BCE Licensing, Continuing Education and Public Relations Committee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public 
Relations Committee meeting agendas. 

11. BCE Government Affairs Committee Meeting Update -
Board may take action on any item on the attached Government Affairs Committee meeting 
agenda. 

12. BCE Enforcement Committee Meeting Update -
Board may take action on any item on the attached Enforcement Affairs Committee meeting 
agenda. 

13. Updates on Proposed Regulations 
A. Licensing Application and Continuing Education Exemptions Title 16, CCR §§ 321 & 364 
B. Sponsored Free Health Care Events, Title 16, CCR§§ 309, 309.1, 309.2, 309.3, & 309.4 

14. Public Comment for Items Not on the Agenda 
Note: The Board may not discuss or take action on any matter raised during this public comment 
section that is not included on this agenda, except to decide whether to place the matter on the 
agenda of a future meeting. [Government Code Sections 11125, 11125.?(a).] Public comment is 
encouraged; however, if time constraints mandate, comments may be limited at the discretion of 
the Chair. 

15. Hearings Re: Petition for Reinstatement of Revoked License {Time Certain 12:00 P.M.) 
A. Bruce Ankrom 
B. Dmitriy Sklyut 

16. Hearing Re: Petition for Reduction of Penalty 
A. Ali-Duy Nguyen, D.C. -DC 18151 

17. Closed Session 
The Board will meet in Closed Session to: 
A. Deliberate on Disciplinary Decisions and Petitions Pursuant to California Government Code 

Section 11126(c)(3) 
B. Receive Advice from Legal Counsel Pursuant lo California Government Code Section 

11126(e) Regarding: 
1) Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of 

Chiropractic Examiners, Cal.Ct.App.(1'1 app. Dist.), Case No. A142454 
2) Hugh Lubkin, D.C. v. Board ·01 Chiropractic Examiners 

Workers' Compensation Case No. ADJ7361379 

18. OPEN SESSION: Announcements Regarding Closed Session 

19. Adjournment 

Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the 
Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board may take action on any 
item listed on the agenda, unless listed as informational only. All times are approximate and subject to change, unless noticed as "Time 
Certain.w Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled 
without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site at www.chiro.ca.gov. 

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or 
modification in order to participate in the meeting may make a request by contacting Marlene Valencia al (916) 263•5355 ext. 5363 or e•maif 
marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 142A, Sacramento, CA 
95814. Providing your request at least five (5) business days before the meeting will help to ensure availability of the requested 
accommodation. 
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9. Ratification of Denied License Applications in Which the Applicants Did Not Request a 
Hearing 

1O. BCE Licensing, Continuing Education and Public Relations Committee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public 
Relations Committee meeting agendas. 

11. BCE Government Affairs Committee Meeting Update -
Board may take action on any item on the attached Government Affairs Committee meeting 
agenda. 

12. BCE Enforcement Committee Meeting Update -
Board may take action on any item on the attached Enforcement Affairs Committee meeting 
agenda. 

13. Updates on Proposed Regulations 
A. Licensing Application and Continuing Education Exemptions Title 16, CCR §§ 321 & 364 
B. Sponsored Free Health Care Events, Title 16, CCR §§ 309, 309.1, 309.2, 309.3, & 309.4 

14. Public Comment for Items Not on the Agenda 
Note: The Board may not discuss or take action on any matter raised during this public comment 
section that is not included on this agenda, except to decide whether to place the matter on the 
agenda of a future meeting. [Government Code Sections 11125, 11125. 7(a).] Public comment is 
encouraged°; however, if time constraints mandate, comments may be limited at the discretion of 
the Chair. 

15. Hearings Re: Petition for Reinstatement of Revoked License (Time Certain 12:00 P.M.) 
A. Bruce Ankrom 
B. Dmitriy Sklyut 

16. Hearing Re: Petition for Reduction of Penalty 
A. Ali-Duy Nguyen, D.C.,- DC 18151 

17. Closed Session 
The Board will meet in Closed Session to: 
A. Deliberate on Disciplinary Decisions and Petitions Pursuant to California Government Code 

Section 11126(c)(3) 
B. Receive Advice from Legal Counsel Pursuant to California Government Code Section 

11126(e) Regarding: 
1) Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of 

Chiropractic Examiners, Cal.Ct.App.(1 st app. Dist.), Case No. A142454 
2) Hugh Lubkin, D.C. v. Board of Chiropractic .Examiners 

Workers' Compensation Case No. ADJ7361379 

18. OPEN SESSION: Announcements Regarding Closed Session 

19. Adjournment 

Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the 
Open Meeting Act. Public comments will be taken on age_nda items at the time the specific item is raised. The Board may take action on any 
item listed on the agenda, unless listed as informational only. All times are approximate and subject to change, unless noticed as 'Time 
Certain." Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled 
without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site at www.chiro.ca.gov. 

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or 
modification in order to participate in tile meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext. 5363 or e-mail 
marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 142A, Sacramento, CA 
95814. Providing your request at least five (5) business days before lhe meeting will help to ensure availability of the requested 
accommodation. 
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BOARD OF CHIROPRACTIC EXAMINERS 
TELECONFERENCE PUBLIC SESSION MINUTES 

September 25, 2014 
901 P Street, Suite 142A 
Sacramento, CA 95814 ,;6~
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Teleconference Meeting Locations:"4J,:f',,,. 
Sergio Azzolino, DC Heather Dehn, DC '•1{( JuTi~'e:iginer, Dr.PH 
1545 Broadway St., #1A 4616 El Camino Ave #B. "'•i, Agoi:ff~];lills Library . 
San Francisco, CA 94109 Sacramento, CA 95821 .,c,;•••,.,._ •, 29901 liij]'Y!~ce Ct. 
(415) 563-3800 (916) 488-0202 Agoura 1-Htlsft;;A 91301 

(818) 889-227'.2\. 

Frank Ruffino 
700 East Naples Court 
Chula Vista, CA 91911 
(619) 2 .-1415.. 

Board Members Present 
Sergio Azzolino D.C., Chair 
Heather Dehn, D.C., Vice 
Julie Elginer, Dr. PH, Se, 
Frank Ruffino ,, 

Staff Present 
Robert Puleq,,EX~9qfIye(Jfficer · 

~risty SclJj,~ldge, Attor~~¥1J!.t 
Linda Si'li3.¥J, Staff Serv1ces,NI~J1ager 

&~t"tzl.t.·:::.:.•.•.f..f.;.·.t.,.·.. ·.·.•·.·•. •.. · "'zt10~;'}.... '"- \·:,;--)\
Call to Order:}" 'P•'"' 

i?;,_._'."'_,:·:·,;-.,' 'i't-;':<J 

Dr. Azzolino da!J.~9.,!he meeting t~~rder at 12:1 Op.m. 

Roll Call ''<}zffif¾\'- J!J 
Dr. Elginer called the'"h:iU{;~/;~rum was established. 

Closed Session JtV 
The Board went into Closed Session to receive advice from legal counsel regarding the matter of Anthony 
T. Johnson v. California State Board of Chiropractic Examiners, Cal.Sup.Ct. Los Angeles Co., Case No. 
B8144229 at 12:12 pm. 

Open Session 
The Board went into Open Session at 12:18 p.m. to take public comment and adjourn the meeting. 

T (9r6) 263-5355 Board <;_(Ch.iroprnctic Ex.amim:rs 

F (9r6) J?.roo39 9m P Street, Suite- r4zA 

Tr/TDD (800) 735~z919 Sacramento, California 958r4-
Co11sumer Complaint Hotline www.chiro.ca.fiov 

(866) 543-1311 

www.chiro.ca.fiov
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BCE Public Meeting Minute:~ 
September 25, 20·14 

Public Comment for Items Not on the Agenda 
None 

Adjournment 
Dr. Azzolino adjourned the meeting at 12:20 pm. 
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BOARD OF CHIROPRACTIC EXAMINERS 
PUBLIC SESSION MINUTES 

October 28, 2014 
State of California 

San Diego State Building 
1350 Front Street, Suite B109 

Board Members Present 
Sergio Azzolino D.C., Chair 
Heather Dehn, D.C., Vice Chair 
Julie Elginer, Dr.PH, Secretary 
Dionne McClain, D.C. 
John Roza, Jr., D.C. 
Corey Lichtman, D.C. 
Frank Ruffino 

Staff Present 
Robert Puleo, Executive Officer 
Kristy Schieldge, Attorney Ill 
Linda Shaw, Staff Services Manager I 
Sandra Walker, Staff Servic;..~~ff0€i9f!Ger I 
Maria Martinez, Special luVestigaloxit,,, 
Dixie _van Allen, Assoil{,1z~overn_fll[~Jal Pr~g~am A~~lyst 
Valene James, Managem , erv1cegJ!echnic1an ··· ..··. 

San Diego, CA 92101 

'\ 

i'-'\f 
,_ ,. '\'{t·:·:-._

R II C IIo .a.... > ·.. ':·"'' \',;,F\•'
Dr. Dehn cilled the roll. All meinbers were;1fresent. 

,,,,,:-,:.-·•,,_ •-,·---h'}_ i::°'" 

Pledge of ;,1~~i!!nce .,,, 
Mr. Ruffino led tht:{Pledge of Allegiance.

')• -;, . 

Chair's Report . . . 
Dr. Azzolino spoke on the .Board's implementation of the strategic plan. He reported on the Board's 
outreach efforts to stakeh6lders through a Chiropractic Summit held in San Francisco in which various-,;,• . 

chiropractic college representatives and chiropractors shared their ideas relating to the Chiropractic 
Initiative Act. Dr. Azzolino requested the chiropractic colleges and the California Chiropractic Association 
(CCA) to inform students and licensees that the Fall 2014 newsletter is now available on the Board's 
website. He reported that the California Law and Professional Practice Examination·has been updated 
and will go into production on October 31, 2015. The fully redeveloped examination will go into production 

T (9r6) ,63'535, Board ef'Chiropractic Examiners 

F (9r6) 327-0039 9or P Street, Suite 142A 
TT/TDD (800) 735-,9,9 Sacramento, California 95814 

Consumer Complaint.Hotline www .chiro .ca.gov 
(866) 543-1311 
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October 28, 2014 

in the spring of 2015. Dr. Azzolino thanked the subject matter experts and DCA's Office of Professional 
Examination Services for their involvement. 

The Board moved to Agenda Item 1 O -Welcome Presentation from San Diego Senator Marty Block. 

Welcome Presentation from San Diego Senator Marty Block 
Dr. Azzolino and Mr. Ruffino welcomed Senator Marty Block to the Board meeting. Senator Block 
welcomed the Board to San Diego and also commended the Board on their oversight and consumer 
protection achievements for the Chiropractic Profession. 

Mr. Ruffino introduced and thanked Alberto Velasquez, Field Representati-.le from Assembly Member 
Lorena Gonzalez' office, for attending the Board meeting. · · 

Approval of Minutes 

MOTION: MR. RUFFINO MOVED TO APPROVE THE JULY,,17, 2014 MINUTE;w1+H THE 
FOLLOWING AMENDMENT ON PAGE 5: INSERT THE PHRASE, "AND WELCOMEff'THE BOARD TO 
HIS ASSEMBLY DISTRICT AND ... " FOLLOWING THE)'HRASE, "ASS EMBLY MEMlf~~;BltL QUIRK 
OF HAYWARD CAME FORWARD". ' .. . . '· .• 
SECOND: DR. DEHN SECONDED THE MOTION °" 
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR;,fllJFFINO-AYE) ,; . 
MOTION: CARRIED "'[:/";",,... 

MOTION: DR. DEHN MOVED TO APPROVE THEMINVTE§ ,OF THE JUNE 26, 2014 AND THE 
SEPTEMBER 25, 2014 TELECONFERENCE BO~RD MEETINGS. J' 

!>.¥1> ·-/" ," ---,,;;--·,,. ,cc--,----., -'• 

~~~~:Ni~ ~~-R~~~i~:i.~~~gii~.T~:H~~i~~.6~. ELGIN~'ij:AYE, DR, MCCLAIN-AYE, 
DR. ROZA-AYE, DR. LICI-ITM.Ai,i-AYE, MR. RUFFINQ~AYE) "' 
MOTION: CARRIED ·•·· .......• '· 

Executive Officer's Report 
Mr. Puleo gave_t,tJ.e,l::)i9cgutive Officer·Report. Thetopics'i::overed were Administration, Budget, Licensing 
and Enforcem~m.>, · · 

Mr. PulJ;)q"JJated there are'~B',~t~ff changes ~nd all positions have been filled with the exception of the 
Speciaflnve$ligator position,\vfoch is in tfie:recruitment process. Dr. Elginer requested clarification on 
Maria Marifn~z>position number,(' 

Mr. Puleo statedt6.~re are no changes to the budget. He addressed the loan for Arbuckle judgment and 
indicated that Ms. Sl}e1~rand Dr. Elginer have assisted him in working with the Department of Consumer 
Affairs (DCA) Budget'Office to develop a plan for repayment of the loan. 

Dr. Elginer provided clarifi,cation on possible scenarios to repay the loan for the Arbuckle case. The Board 
had to borrow 3 million d611ars from the Bureau of Automotive Repair (BAR). One of the scenarios under 
consideration is an initial payment of 1 million dollars and approximately 200 thousand dollars a year 
thereafter for 1 O years. Mr. Puleo added that the Board has been very frugal with the budget to prepare for 
repayment of this loan. Dr. Elginer also stated that a repayment recommendation will be brought to the 
Board for approval at a future Board meeting and a Memorandum of Understanding will be drafted 
between the BAR and the Board detailing the repayment plan. Mr. Puleo thanked DCA for their 
understanding and flexibility. 
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Mr. Puleo summarized the Board's licensing trends. He provided information regarding chiropractic 
college enrollment from 1995 to 2013 and licensee population provided by the Federation of Chiropractic 
Licensing Boards. Dr. Azzolino requested school enrollment trends from other health care Boards. 

Mr, Puleo reported on the enforcement statistics. Mr. Puleo announced, with the help of Ms. Shaw and 
Ms. Lauziere, the Board held a Health Care Executive Officers Council (Council) meeting and it was very 
well received by the other Board and Bureau Executive Officers, He also stated that the Council will meet 
quarterly, but the group decided to meet more frequently at the onset to share ideas such as training for 
Executive Officers. He also indicated that Christine Lally, Deputy Director, Board and Bureau Relations 
and Brian Clifford, Manager, DCA Division of Legislative and Regulatory Revi~~'.'a!,?o participated in the 
meeti.ng. 

Mr. Ruffino congratulated Mr. Puleo on getting the council together, D( Elgin(!rformally thanked Mr. Puleo 
for taking a leadership position across all healthcare Boards. '- · ' 

4/A~tt;:,'.·><\
Mr. Puleo acknowledged and thanked Ms. Walker for a job fell'done on her presentatiori at the 
Department of Insurance workshop on fraud investigatiort,if"' , ' '°,), . 

~""\:rx:_:_ ·:~ "" 
Mr. Puleo advised that consumer satisfaction surveyst~~'tf&!qg ~ent 9Ii/;t9llowing complaiNlclosures via 

1 
an electronic link. ''ifc:{'J;;,,if'V ,, · '1 

Mr. Puleo announced that a new enforcemericti:inalyst, Summer Th'btffi!.~, was hired in the Compliance 
Unit. -,, i'' ">;:'(~!';,,,_ 

'::c:.4-'' 

Parliamentary Procedures Overview and Trai~ingpfe~ept~tion-Dr. Elgfner 
Dr. Elginer provided training on parliamentary pro&J,dures. :),;·, • , .F' ,.., ,_.; ·" '", .. ,-.· .. , -, 

Ratification of Approved L!c['-,, plications 
.,,,~. ·•. ·:Z,: ·-fa-

MOTION: DR. DEHNJ!(,~!¥D TO Fl"'"')FY THE APPljOVED LICENSE APPLICATIONS 
SECOND: DR. MCCCAIN{§,,,§J.:OND~p THE MOTION{',;· 
VOTE: 7-0 ( DR. AZZOLINO';'~XF!/J'>Bt1el;Jj,..~·AYE,,,DR. ELGINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AYJ~:1it:>fl-,),,ICHTMJ\,f':l,;~YE;'MR;t,f!Qff,fiJN O·AYE) 
MOTION: 9ARFIIE:Di/ < "'~;'[zo, ·'"01t• 
The Board J~tified the attqched list ";';t,~pproved license applications incorporated herein (Attachment
A). . . ··c,c,,,, •-

Ratification 1>fApproved Continuing Ed~~ation Providers 
. ~.; ·; ,- ": 

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED CONTINUING EDUCATION 
PROVIDERS ' - ___ , 
SECOND: DR. ELGINER·SECONDED THE MOTION 

Mr. Puleo stated that there is no additional information to provide on continuing education providers. 

VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE) 
MOTION: CARRIED 
The Board ratified the attached list of approved continuing education providers incorporated herein 
(Attachment B). 
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Ratification of Denied License Applications in Which the Applicants Did Not Request a Hearing 
There were no denied license applications. 

Discussion Regarding Possible Changes to the Chiropractic Initiative Act 
Dr. Azzolino spoke on the possibility of changes to the Chiropractic Initiative Act (Act) and the information 
gathering meeting held with Dr. Dehn, representatives from chiropractic colleges, associations and 
individual chiropractors. Dr. Azzolino would like to establish advisory committees, one for education and 
the other for scope of practice, to further explore possible changes to the Act and the regulations. 

MOTION: DR. AZZOLINO MOVED TO ESTABLISH COMMITTEES, ONE FOR EDUCATION, THE 
OTHER FOR SCOPE OF PRACTICE, TO EXPLORE THE NEED FOR CHANGES TO THE ACT AND . •' -~ 

REGULATIONS IN ORDER TO MOVE THE PRACTICE OF CHIROPRACTIC FORWARD. 

Ms. Schieldge advised that formally establishing a committee of more than 2 persons would require the 
meeting to be publicly noticed pursuant to the Open Meeting )\cf · 

Dr. Azzolino withdrew his motion. 
......... 'ii, 

MOTION: DR. AZZOLINO MOVED TO CREATE TWcfttVJsoRY C.QJi,1!\IIITTEES, MADEi.JP OF NO•-·.:.·'"<'"-'· _,;.o...~-----, '>' 

MORE THAN TWO BOARD MEMBERS, FOR EDUCATION'ANi;>,.§COPE'OF PRACTICE, TO 
EXPLORE POSSIBLE CHANGES TO THE ACT AND THE REG{.Jj,:~TIONS. EACH ADVISORY 
COMMITTEE WILL REPORT BACK TO THE·A.PPROPRIATE COM.MITTEE (GOVERNMENT AFFAIRS 
OR LICENSING AND CONTINUING EDUCATIC>NCOMMITTEES). 

0 

''· 

SECOND: DR. DEHN SECONDED THE MOTION; . 

Dr. McClain inquired about the topics in question tqat the c9rnn1itte_e:, ne.j,cl to discuss. Dr. Azzolino 
commented that the Schools hay\3_,concerns with th'~,pr@scriptive ·lipufiy requirements in the Act and the 
regulations. ·or. Dehn clarifi~9Jha![tifE\.purpose of thesfi committees are to gather information to be 
brought back to the full B9Wd for cbh}l9~ration. Dr. Elginer recommended that the Chair and Vice Chair 
provide guidance to theJ:i;q¥i?my comi);l,ittees on the scope of the topics to be explored at these committee 
meetings and that Cha1r sho'ulq appoinJJhe members of the advisory committees. . 

_. -_.;·,-·:<.'oz.. / '/:',--::~~--,-,-___ 

VOTE: 7-0 ( DR.•AZ~OLINO-AYl:;:):.,IJR. DEHNit\,".E,[)R. ELGINER-AVE, DR. MCCLAIN-AVE, 
DR. ROZA-AYE.,DR, LICHTMANi~)'E:, MR. R"'i.JFFINO-AVE) 
MOTION: CARRIED ' 

_C:,)_'··-

BCE Licen~ing, Continuing Education and Public Relations Committee Meetings Update 
Dr. Dehn repoited that the Liceri8fn_g, Continuing Education and Public Relations Committee is awaiting 
the Meta-Analysis r_eport which wpyld determine equivalence of the educational standards between 
international and U.S. chiropractic·polleges. Dr. Dehn stated that the Committee is looking to revise the 
Continuing Education (CE) regulations to give the Board authority to audit CE courses in order to ensure 
consumer protection. The Committee is developing outreach publications and the first publication will be a 
Consumer Guide to Chiropractic Services. She also stated that the Board's Strategic Plan will be posted 
on the website soon. Dr. Azzolino suggested that the Board should request chiropractic colleges and 
continuing education providers to post the Board's website and social media links on their websites. Dr. 
Stenzler, CCA, requested clarification on approval of continuing education courses. Dr. Dehn advised that 
the Board is just beginning to explore this area and has not made any decisions on changes to the current 
continuing education requirements. Dr. Azzolino would like the Board to interact with CCA to provide 
valuable information to licensees. 

BCE Government Affairs Committee Meeting Update 
Dr. Elginer thanked Mr. Ruffino for delivering the Committee update at the last Board meeting in her 
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absence. Dr. Elgin er provided a summary of legislative bills and the Board's position that were taken this 
legislative year. Dr. Elginer brought to the Board's attention AB 2720 (Ting), which requires meeting 
agendas to be available at all teleconference meeting locations. This bill also requires all votes at 
teleconference meetings to be made by roll call and each member's vote formally recorded in the minutes. 
Ms. Schieldge pointed out that for AB 2143 (Williams) includes a legislative declaration regarding the need 
for having chiropractic perform commercial drivers examinations to address healthcare shortages. Ms. 
Schieldge discussed procedural changes and challenges the Board will face as a result of AB 2396 
(Bonta) when processing license applications. Dr. Elginer provided a brief overview of the Committee's 
progress on Action Items in the Strategic plan and highlighted the proposed B9c1[d Member Mentorship 
Program. 

,t!i'fl
MOTION: DR. ELGINER, ON BEHALF OF THE GOVERNMENT ~ff\(!;t~ COMMITTEE, MOVED 
TO APPROVE THE CONTENTS OF THE NEW BOARD MEMBER'ON,'BOARDING MANUAL 
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINSR-AYE71DR"'MCCLAIN-AYE, 

:~,'- <";t "tfi:?~--DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE) "'- ,N>:
MOTION: CARRIED , . . . 

'_' :.\:". ~- ··-tI};),i>,: . A 

MOTION: DR. ELGINER ON BEHALF OF THE GOVERNMENT AFFAIR COMMITTEEiMOVES TO 
0 

APPROVE THE BOARD MEMBER MENTORSHIP PROGRAM >;SJ . JY 
. -,,,;,;,_..,,. _,.,~,-,,_ -,.._. -$' 

VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. El.;GINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AYE, DR. LICHTMAN-AYE, MJ:I. RUFFINO-AYE) 
MOTION: CARRIED i's•,,". 

BCE Enforcement Committee Meetings Upcl~tetftfJ1;,;,,,, \;y
'i£n_ "•'---:S\<·'.:·•_'c:::'.'-'::·:~. . ·::' 

Dr. Azzolino reported on the items discussed a1Jhe Enfit.9~.tll~pt Com,IJliltee Meeting. 
The Committee is working on possible changes lp, thE:J.,Jarigt.lagij).qt;(;)allfornia Code of Regulations 
Section 318-Patient Records.0[.QJJ,pommittee is ·~]§Jfreviewing"tgequalifications, criteria and 
standards for the s~l?cti9,~,,of Expe,~\;~onsultants. t:6,fY are w~rl<ing on language for the trigger option 
of when SB 1441 UrnfQflJl,~tandard9f;tPPIY, Lastly, th~ Committee approved the language for the 
Consumer Protection"Enforc,E:l(llent l~itiative (CPEI) R~gµ,li:ltions. · 

MOTION: DR. 1;.b~J!;J,,,,FR, ON B~l;l,f.LFOFTliE Et,JF5~CEMENT COMMITTEE, DIRECTED 
STAFF TO TAKE.''A,!;;l.:",NECESSARY STEPS TO INITIATE THE FORMAL RULEMAKING 
PROCES~jWITH THE'P~goseotF~T FOR THE CPEI REGULATIONS AND AUTHORIZED 
THE EXECUTIVE OFFICERff() MAKEt-,IO~•SUBSTANTIVE CHANGES TO THE RULEMAKING 
PACK,XG~~ND SET THE'l{fl,gPOSED 

0

REGULATIONS FOR A HEARING. 
VOTE: 7-0"°{'QJJ, AZZOLINO-J\,'(;, DR.DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AY~})!J,R. LICHTM,L\f-!-AYE, MR. RUFFINO-AYE) 
MOTION: CARRIED. .

";c;,·:· ,_ 

The Board moved t~'i6~ngc1'it~m 16· Proposed Regulations Discussion and Possible Action to 
Initiate a Rulemaking to¼~end Title 16, CCR Sections 321 and 364 (Licensing Application and 
Continuing Education Exemptions) 

Discussion and Possible Action to Initiate a Rulemaking to Amend Title 16, CCR Sections 321 
and 364 (Licensing Application and Continuing Education Exemptions) 
Ms. Schieldge summarized revisions to the licensing application, the social security number/ tax 
identification number, military questions, conviction questions in regards to expungements and the 
disclosure notice at the end of the application. 
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MOTION: DR. AZZOLINO MOVED TO PROCEED WITH THE RULEMAKING PROCESS TO 
AMEND TITLE 16, CCR SECTIONS 321 AND 364 (Licensing Application and Continuing 
Education Exemptions) 
SECOND: DR. ELGIN ER SECONDED 
VOTE: 7-0 (DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE, 
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE) 
MOTION: CARRIED 

The Board moved to Agenda 17- Public Comment for Items Not on the Agenda 

Public Comment for Items Not on the Agenda 
Dr. Stenzler, CCA, inquired about the status of the high school physical exam letter. 

Proposed 2015 Board Meeting Schedule i; .... , 
The Board selected the following tentative dates for future board mes1tir\gs: 
January 27, 2015 - Sacramento 
April 16, 2015 - Southern California 

<7July 30, 2015 - San Francisco California 
October 27, 2015 - Southern California 

.';)<'-·.->,,".<-:.~--

MOTION: DR. ELGINER MOVED TO APPROVE THE 2015 ~6A'.ijD MEETING SCHEDULE 
SECOND: MR. RUFFINO SECONDED Tl-fE-MOTION "'"' 
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHl',I-J.\\'E,DR. ELGINER-,6.YE, DR. MCCLAIN-AYE, 

.DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFiNq:p. YE) 
MOTION: CARRIED . .. 

Hearings Re: Petition for siltl.Y;.ff:t(!Jination/Modifi9~tion of Probation 
Administrative Law Judge,,:~braham}IX~.VY, presided oV'er and Deputy Attorney General Antoinette Cincotta 
appeared on behalf of tb~iP,Elople of tl\i§tate of California in the following hearings: 

..j·•"' ' ,,_.,.. ,_"., :c-. "'<f 
A. Truong Paul Nguyen, IJ:<J.mc Ji5!5~ · 
B. Alejandro B. Platon, D.C.- DC21096 ,,. '' -------- .. 

HearingsRf Petition fof ReinstatijH1~nt of Revoked License 
Admini§tative Law Judge,··Apraham Levy1Cpresided over and Deputy Attorney General Antoinette Cincotta 
appeared on behalf of the people of the State of California in the following hearing: 

A. Richard A. Warner 

Closed Session 
Following oral testimonies, the Board went into Closed Session for deliberation and determinations 
regarding petitioners. 

Open Session 
The Board went back into Open Session to adjourn the meeting. 

Adjournment 
Dr. Azzolino adjourned the meeting at 5:02 p.m. 
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Approval By Ratification of Formerly Approved License Applications 
July 1, 2014 - September 30, 2014 

Name (First, Middle, Last) Date Issued DC# 

Michael 
Jeremy De Mesa 
Kenneth Justin 
David Robert 
Shane Harrison 
Blair Ryan 
Nicole Meshelle 
Ann Charlotte 
Mandana 
Peter Paul 
Scott John 
Gayane 
Khaleed Camara 
Dena Melissa 
Shahrouz 
Neha 
Suzanne 
Seth 

Jerry 
Nicole 
Annalea 
Munish 
Vanessa Kathleen 
Melissa Shizuka" 
Sarah Loredana 
Savannah Kathleen 
Pheomany 
Andrew Phillip 
Hyosook Kim 
Daniel Cory 

Bonsol 
Dobbs 
Mason 
Ott 
Schoolhouse 
Gauthier 
Kushner 
Miramadi 
Alongi 
Davis 
Magzanyan 
Samuels 

eterson ;, 
'§.Iker 

Algf;; 
Holde{ 
Hsieli 
Joaquin 
Kaye 
Kumar 
Nordin 
Tashiro 
Schilbach 
Shortz 
Vandy 
Bussell 
Hoe 
Hoover 

7/11/2014 32997 
7/11/2014 32998 

. l7111 /2014 32999 
cl' 111'112014 .33000 

7/11/.2014 33001._,._.,,,,.,,--;;,:-·<-.';•,._ "i_/i:~.,,fiC-·v . /';;;;,. 7/14/2014 33002
;,~.-

.• 7lj,j1,711412G14 · 33003 
·,,1B'!i12014 33004 

7/fo/12014 33005
'',·h:"!'--\Y..c:~ 

7/17/201.f: .. 33006 
7/17/2014?'.· 33007 
7lfl?014 33008 
7122/2014 33009 
7/22/2014 33010 
7/30/2014 33011 
7/30/2014 33012 
7/30/2014 33013 
7/30/2014 33014 
7/30/2014 33015 
7/31/2014 33016 
7/31/2014 33017 
7/31/2014 33018 
7/31/2014 33019 
7/31/2014 33020 
7/31/2014 33021 
7/31/2014 33022 
7/31/2014 33023 
7/31/2014 33024 
7/31/2014 33025 
7/31/2014 33026 
8/7/2014 33027 
8/7/2014 33028 
8/7/2014 33029 
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33030 

33035 

33040 

33045 

33050 

33055 

33060 

33065 

33070 
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October 28, 2014 

Mindi Louise Jentes 8/7/2014 
Michelle Carling Law 8/7/2014 33031 

Jonathan Hsitarn Lin 8/8/2014 

Amanda Katherine Stanuszek 8/l~/2014 

Bonnie Lee Ness 8/7/2014 33032 
Alireza Nikroo 8/7/2014 33033 
Titus Gan Chiu 8/8/2014 33034 

Gregory Chad Nicosia 8/8/2014 33036 
Walter Su 8/8/2014 33037 
CoCo Wei-Lee Chin 8/13/2014 33038 
Justin David Coffeen 8/13/2014 33039 

'£\ 
Matthew Michael Willis 8/1312014 33041 
Jennifer Anne Liebersbach 8114/2014 . 33042 

-:-•·•-'ic•••:,-,.,-, 

Joseph Ming-Yan Ling 8/14/2014 <33043 
Michael Dewayne Scott 8/14/2Q1f 33044.. 
Sara Hyun Ju Chong 8/21/2014 
Amanda Jane Foster 8/21/2014 33046 
Jane Giddings Macris 8/21/2014 

Rafael Ramon IV 8/21/2014 

33047 
Gina Antoinette McCarthy 8/21/2014 33048 
Christopher Matthew Norton 8/21/2014 33049 

\,:-·-> :, >--·---

Eric Tszchun Wong 8/2112014 33051 
Caroline T Bui 8/22/2014 33052 
Tiffany Lyn F,qllmer 8/22/2014 33053 
Race Alton lriy 8/22/2014 33054 
Sara Arminta liby 8/22/2014 
Daniel Oh 8/22/2014 33056 
Shahed Sadr 8/22/2014 33057 
Michael Arne Strornsness 8/22/2014 33058 
Timcit~y Gan Chiu 9/4/2014 33059 
Paul Michael Deyerle 9/4/2014 
Rhiannon Marie Dickison 9/4/2014 33061 
Gerrit Lee Wagner 9/4/2014 33062 
Eric David Goodman 9/10/2014 33063 
Christina Nicole Renbarger 9/10/2014 33064 
Grayson William Renbarger 9/10/2014 
Mary Anne Heidkamp 9/11/2014 33066 
Steven Jay Albinder 9/18/2014 33067 
Beau Ryan Beard 9/18/2014 33068 
John Douglas Fraser 9/18/2014 33069 
Justin Allen Keffer 9/18/2014 
Kevin Confer Leach 9/18/2014 33071 
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Michael 
Charles 
Joseph 
Aaron 
Jasmine 
Stephenie 
Sarah 
Farid 
Ly 
Alicia 
Kori 
Daniel 
Justin 
Hana 
Phillip 

Moon 
Edward 
Leonard 
James 
Yukiko 
Elizabeth 
Caroline 

Minh 
Lynn 
Chad 
Alfred 
Thomas 
Issa 
Robert 

Myung 
Richardson 
Ritola 
Basco 
Chau 
Stephens 
Williams 
Esmailion 
Klatt 
McDonough 
Mortenson 
Nash II 
Paquette 
Hadawar 
Hersh 

9/18/2014 
9/18/2014 
9/18/2014 
9/18/2014 
9/18/2014 
9/18/2014 
9/18/2014 
9/24/2014 
9/24/201.4 
9/24/2014 
9/2~~014 
9/f472014 
9/24/2014 

,r'Jr!io, :;~~;f~;; 
.;, :±i;E~tJ::,. ,}.,-iJY' ·:,_,,, 

--,"r>iIJ>i,,(0lJ,il ·~ 

33072 
33073 
33074 
33075 
33076 
33077 
33078 
33079 
33080 
33081 
33082 
33083 

-:~~33084 
'(!3085 
33086 
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ATTACHMENT B) 

Ratification for New Continuing Education Providers 

CONTINUING EDUCATION PROVIDERS DATE APPROVED 

1. Daniel P Dock, DC 10/28/14 

2. Cage Motion 10/28/14 

3. International College of Complementary & AlternatiJe·M~dicine 10/28/14 

4. Dr. Kenneth Howayeck 10/28/14 

5. Resource Care One 10/28/14 

6. Online CE Pro 10/28/14 

7. Adam J Del Torto/DC 10/28/14 

8. SI-BONE 10/28/14 

9. David W Leaf, DC 10/28/14 

1o. DireifPe;;:~te1 ..... 10/28/14 
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BOARD OF CHIROPRACTIC EXAMINERS 
TELECONFERENCE PUBLIC SESSION MINUTES 

January 27, 2015 

Teleconference Meeting Locations: .,,;.,//,,. 
Sergio Azzolino, DC Heather Dehn, DC Julie Elginei:.ipl'.PH '"'·, John Roza, Jr., DC 
1545 Broadway St., #1A 4616 El Camino Ave., #B 640 Cha:Jiellt}~x.oung Dr 800 Douglas Blvd. 
San Francisco, CA 94109 Sacramento, CA 95821 Los Angef!ls, GlA,'!!)p024 Roseville, CA 95678 
(415) 563-3800 (916) 488-0202 

,;(if, CA Depti,of Veterans Affair 

Office"lli'(mber 3lf' A (916) 786-2267 
(8J§L?ifrl"'2278

'•'-;;c•"•'·-,,~',-

Dionne McClain, D.C. Corey Lichtman, DC /);~;ank Ruffino 
6360 Wilshire Blvd., #410 538 Stevens Ave. 
Los Angeles, CA 90043 Solano Beach, CA 92075 r· \;iffilQO E. NiJilis Ct. 
(323) 653-1014 (858) 481-1889 CbWf! yista 'GA 91911 

(s1Qll~c[5-1415 

Board Members Present 
Sergio Azzolino D.C., Chair 
Heather Dehn, D.C., Vice Chair 
Julie Elginer, Dr.PH 
John Roza, Jr., D.C. 
Corey Lichtman, D.C. 
Frank Ruffino 

Staff Present 
Robert Puleo, Execu\iver·- •~13r 
Kristy Schieldge, 1~o'fney . 
Dixie Van Allen1 tAssociate Gover 

Vb~ 

Call to Order 
Dr. Azzolino called the 111:eting to orde, . 2:20 p.m.

·~;tS.~_~t~,,,.__ \:::·J
• ¥ii'!/ 

Roll Call 
Dr. Elginer called the roll. A qu'6(UtniJas established. 

'1.'.'_c·-"'''-" 

T (916) ,63-5355 Board ifChiropractic Examiners 

F (916) 3,7-0039 901 P Street, Suite 14zA 

TT/TDD (800) 7W'9'9 Sacramento, California 95814 

Consumer Complaint Hotline www.chiro.ca.gov 
(866) 543-1311 

www.chiro.ca.gov
https://Elginei:.ipl'.PH


Election of Officers for 2015 

A Chair 

MOTION: MR. RUFFINO MOVED TO NOMINATE DR. AZZOLINO AS CHAIR 
SECOND: DR. ELGINER SECONDED THE MOTION 
VOTE: 6-0-1 ABSTAIN (DR. AZZOLINO- ABSTAINED, DR. DEHN-AYE, DR. ELGINER-AYE, DR. 
MCCLAIN-AYE, DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE) 
MOTION: CARRIED 

B. Vice-Chair 

MOTION: DR. AZZOLINO MOVED TO NOMINATE DR. DEHN AS v1cfcHAIR 
SECOND: DR. ELGINER SECONDED THE MOTION . ,t'd\,, ' ,. ··. ••·.... 
VOTE: 6-0 -1 ABSTAIN ( DR. AZZOLINO-AYE, DR. DEHN- AB?TAINED, DR. ELGINE.R- AYE, DR. 
MCCLAIN-AYE,DR. ROZA-AYE, DR. LICHTMAN-AYE, MR.JfUFFINO-AYE) . 
MOTION: CARRIED ,fifiJ:, ·"· ;p=--- ··-

C. Secretary · ""'" ~-- ·,
·,,r?.-' 

01 
MOTION: MR. RUFFINO MOVED TO NOMINATE'DR. ELGINER AS SECRETARY 
SECOND: DR. AZZOLINO SECONDED THE MOTibi-l·, '"';(:;~, 
VOTE: 6-0-1 ABSTAIN ( DR. AZZOLINO-AYE, DRi\DEH~}~Y!:, DR. ELGlij~l ABSTAINED, DR, 
MCCLAIN-AYE, DR. ROZA-AYE, DR. LICHTMAN-AYE, MR.FlUFFlt,1O-AY-E) 
MOTION: CARRIED ., ' . . 

Public Comment for Items NC>j{!iiif't'R',1i~~nda 
No public came forward to p~@~ ~omm1~'n1}

1 !HJ';g::+~Z~>-
Adjournment '\!;.;c. ..,.,~,,.,,;;c; • 
Dr. Azzolino adjourned the rneetirg at 2I:~J•p.m. 



Department of Consumer Affairs 
State Board of Chi CURRENT 

BOARD MEMBERS (7) January FY 2015--16 
Authorized Positions: 19 

I 

SSMI 
Sandra Walker 

Compliance Manager 
620-110-4800-006 

I 
ENFORCEMENT 

·Compliance Unit 

Lavella Matthews 
Assoc. Gov. Program Analyst 

620-11 0-5393-002 

Christina Bell 
Assoc. Gov. Program Analyst 

620-110-5393-005 

Beckie Rust 
Assoc. Gov. Program Analyst 

620-110-5393-004 

Marlene Valencia 
Assoc. Gov. Program Analyst 

620-110-5393-800 

Summer Thomas 
Staff Services Analyst 

620-110-5157-004 

Executive Officer 
\ 

~ 

Personnel Office ___________-"--_, 
kt:=11. 01/14/15 

Robert Puleo 
Executive Officer 
620-110-8862-001 

Supervising Special Investigator 
Vacant 

Field Investigations Manager 
620-110-8549-XXX 

FIELD OPERATIONS 

Field Ouerations North 

Maria Martinez 
Special Investigator 

620-110-8612-001 

Denis•e Robertson 
Special Investigator 

620-110-8612-002 

Field Qperatigns South 

Yanti Soliman 
Special Investigator 

620-110-8612-003 

:CA~~'
Y-\\ '1~u( 

I 

SSMI 
Linda Shaw 

Admin/Licensing/CE Manager 
620-110-4800-008 Agmin/lic~nsing~- Valerie James 

I 
Management Services 

Technician 
620-110-5278-001 

I I ADMIN/LICENSING 

Policy/Admin 

Dixie Van Allen 
Assoc. Gov. Program Analyst 

620-110-5393-003 

Admin/Licensing 

Brianna Lauziere 
Staff Services Analyst 

620-110-5157-008 

Tammi Pitta 
Staff Services Analyst 

620-110-5157-007 

Nikkia Capizzano 
Office Technician (T) 

620-110-1139-008 

Alyssa Vasquez 
Office Technician (T) 

620-110-1139-009 

Licen§:ing/Continuing Education 

Genie Mitsuhara 
Staff Services Analyst 

620-110-5157-005 



0152 - Board of Chiropractic Examiners 1(2912015 

Analysis of Fund Condition 
(Dollars In Thousands) 

CURRENT 
ACTUAL CY BY BY+1 BY+2 
2013-14 2014-15 2015-16 2016-17 2017-18 

BEGINNING BALANCE $ 2,294 $ 2,923 $ 2,946 $ 2,706 $ 2,478 
Prior Year Adjustment $ 67 $ $ $ $ 

Adjusted Beginning Balance $ 2,361 $ 2,923 $ 2,946 $ 2,706 $ 2,478 

REVENUES AND TRANSFERS 
Revenues: 

125600 other regulatory fees $ 153 $ 29 $ 29 $ 29 $ 29 
125700 Other regulatory licenses and permits $ 4 $ ,177 $ 177 $ 177 $ 177 
125800 Renewal fees $ 3,379 $ 3,297 $ 3,297 $ 3,297 $ 3,297 
125900 Delinquent fees $ 53 $ 53 $ 53 $ 53 $ 53 
150300 Income from surplus money investments $ 7 $ 3 $ 16 $ 16 $ 6 
161400 Miscellaneous revenues $ 2 $ 3 $ 3 $ 3 $ 3 
161900 Other Revenue - Cost Recoveries $ 9 $ $ $ $ 
164600 Fines and Forfeitures $ 25 $ $ $ $ 
Totals, Revenues $ 3,632, $ 3,562 $ 3,575 $ 3,575 $ 3,565 

Transfers from Other Funds 
F00421 From Vehicle lnspecUon and Repair Fund per $ $ 3,000 $ $ $ 
Item 1111-011-0421, BudgetActof2014 

Totals, Revenues and Transfers $ 3,632 $ 6,562 $ 3,575 $ 3,575 $ 3,565 

Totals, Resources $ 5,993 $ 9,485 $ 6,521 $ 6,281 $ 6,043 

EXPENDITURES 
Disbursements: 

0840 State Controller (State Operations) $ $ $ $ $ 
1110 Program Expenditures (State Operations)3 $ 3,053 $ 3,839 $ 3,803 $ 3,803 $ 3,879 
8500 Program Expenditures (State Operations) $ $ $ $ $ 
8880 Financial Information System for CA (State Operations) $ 17 $ 3 $ 12 $ $ 
9670 Equity Claims of California Victim Compensation and Government Claims $ $ 2,698 $ $ $ 
Board and Settlements and Judgements by Department of Justice 

Total Disbursements $ 3,070 $ 6,540 $ 3,815 $ 3,803 $ 3,879 

FUND BALANCE 
Reserve for economic uncertainties $ 2,923 $ 2,946 $ 2,706 $ 2,478 $ 2,164 

Months in Reserve 5.4 9,3 8,5 7.7 6,6 
Nale: $1k rounding adjustment in FY 2014-15. 
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Analysis of Fund Condition 
(Dollars in Thousands) 

REPAYMENT SCENARIO 
ACTUAL CY BY BY+1 BY+2 
2013-14 2014-15 2015-16 2016-17 2017-18 

$ 2,294 $ 2,923 $ 1,946 $ 1,456 $ 978 

Prior Year Adjustment $ 67 $ $ $ $ 
Adjusted Beginning Balance $ 2,361 $ 2,923 $ . 1,946 $ 1,456 $ 978 

BEGINNING BALANCE 

REVENUES AND TRANSFERS 
Revenues: 

125600 Olher regulatory fees $ 153 $ 29 $ 29 $ 29 $ 29 

125700 other regulatory licenses and permits $ ·4 $ 177 $ 177 $ 177 $ 177 

125800 Renewal fees $ 3,379 $ 3,297 $ 3,297 $ 3,297 $ 3,297 

125900 Delinquent fees $ 53 $ 53 $ 53 $ 53 $ 53 

150300 Income from surplus money investments $ 7 $ 3 $ 16 $ 16 $ 2 

161400 Miscellaneous revenues $ 2 $ 3 $ 3 $ 3 $ 3 

161900 other Revenue - Cost Recoveries $ 9 $ $ $ $ 

164600 Fines and Forfeitures $ 25 $ $ $ $ 
Totals, Revenues $ 3,632 $ 3,562 $ 3,575 $ 3,575 $ 3,561 

Transfers from Other Funds 
F00421 From Vehicle Inspection and Repair Fund per $ $ 3,000 $ $ $ 
Item 1111-011-0421, Budget Act of 2014 

Transfers to Other Funds 
Repayment Scenario (from State Board of Chiropractic Examiners Fund to Vehicle $ $ -1,000 $ -250 $ -250 $ -250 

Inspection and Repair Fund) 

Totals, Revenues and Transfers $ 3,632 $ 5,562 $ 3,325 $ 3,325 $ 3,311 

Totals, Resources $ 5,993 $ 8,485 $ 5,271 $ 4,781 $ 4,289 

EXPENDITURES 
Disbursements: 

0840 State Controller {State Operations) $ $ $ $ $ 

1110 Program Expenditures (State Operationst $ 3,053 $ 3,839 " $ 3,803 $ 3,803 $ 3,879 

8500 Program Expenditures (State Operations) $ $ $ $ $ 
8880 Financial Information System for CA (State Operations) $ 17 $ 3 $ 12 $ $ 
9670 Equity Claims of California Victim Compensation and Government Claims $ $ 2,698 $ $ $ 
Board and Settlements and Judgements by Department of Justice 

$ 3,070 $ 6,540 $ 3,815 $ 3,803 $ 3,879Total Disbursements 

FUND BALANCE 
Reserve for economic uncertainties $ 2,923 $ 1,946 $ 1,456 $ 978 $ 410 

5.4 6.1 4.6 3.0 1.2Months in Reserve 
Noles: 

a. $1k rounding adjustment in FY 2014-15. 

b. The Board will have the flexlbi/i/y lo adjust repayment amoun/s if the fund is 
projec/ed lo fall below 3.0 months fn reserve. 



BOARD OF CHIROPRACTIC EXAMINERS 
LICENSING TRENDS 

Total Population of Chiropractic Licenses New Chiropractic License Issued 
. 

Month Total Licenses 
July 13,404 
August 13,413 
September 13,392 
October 13,389 
November 13,369 
December 13,360 

Number of Restored Cancelled Licenses 

Month Received · Issued 
Julv 2 4 
Auaust 3 4 
Seotember 7 5 
October 7 4 
November 3 0 
December 3 5 

Month 
July 
August 
September 
October 
November 
December 

Received 
41 
27 
22 
19 
27 
39 

Issued 
30 
32 
28 
33 
10 
27 

New Satellite Office Certificates Issued 

·· Month Received Issued 
Julv 111 131 
Auqust 68 67 
September 101 102 

· 70October 135 
November 124 148 
December 123 122 

Corporation Registrations Issued 

Month Received Issued 
July 5 3 
August 9 6 
September 6 4 
October 6 5 
November 9 3 
December 8 10 

Licensing Population as of December 31, 2014 

License Type Clear Licenses 
Chiropractors 13,360 
Satellite Offices 3,766 
Corporation Reaistrations 1,376 

Applications Received and Processed-October 1, 2014 through December 31, 2014 

Application Type Received Issued Denied Pending 
Initial 83 69 0 99 
ReciProcal 2 1 0 13 
Restorations (Cancelled & Forfeiture) 50 41 0 7 
Corporation 23 18 0 12 



Compliance Unit Statistics 

Fiscal Year 10/11 11/12 12/13 13/14 14/15* 

Comolaints 
Received 
Pending 

497 
137 

391 
125 

386 
159 

487 
214 

274 
253 

Closed with I nsufficieht Evidence 
Closed with No Violation 
Closed with Merit 
Letter of Admonishment 
Citations and Fines Issued (Total Fine Amount) 

96 
135 
140 

4 
47($12,700) 

89 
93 

120 
- 1 

26($37,400) 

57 
84 
95 
2 

33($19,400) 

88 
140 
148 

5 
26($18,500) 

24 
48 
69 
1 

7($4500) 

Accusations 
Filed 

Pending 

68 
130 

41 
99 

34 
73 

38 
56 

12 
63 

Revoked 
Revocation Stayed: Probation 
Revocation Stayed: Suspension and Probation 
Suspension 
Suspension Stayed: Probation 
Suspension and Probation 
Voluntary Surrender of License 
Dismissed/Withdrawn 

17 
26 

9 
0 
0 
0 
9 

10 

14 
20 
12 
0 
0 
0 
7 

21 

11 
31 

5 
0 
0 
0 

11 
9 

12 
15 
4 
0 
0 
0 
8 
3 

6 
5 
1 
0 
0 
0 
4 
2 

Statement of Issues 
Filed 
Denied 
Probationary License 
Withdrawn 
Granted 

4 
0 
3 
0 
1 

5 
0 
4 
0 
0 

1 
0 
3 
1 
0 

5 
2 
1 
2 
0 

1 
1 
0 
0 
0 

ei:titi20 f2[ B!:!.QOlilidi:rnliirn 
Filed 
Granted 
Denied 

0 
0 
0 

2 
0 
0 

4 
0 
2 

3 
0 
2 

0 
0 
0 

ei:tili20 fl![ Bi:ia!ilali:mi:al Qf Li!.!:Olil!: 
Filed 
Granted 
Denied 

7 
2 

10 

7 
2 
6 

6 
2 
5 

5 
1 
3 

1 
0 
2 

ei:tili2 □ f2r Eaclll Ii:cmiaali2a 2f ec2bali20 
Filed 
Granted 
Denied 

4 
2 
4 

1 
1 
1 

6 
1 
1 

11 
0 
3 

1 
0 
3 

ei:tili20 f2r M2difis.ali20 2f ec2bali2a 
Filed 
Granted 
Denied 

0 
0 
0 

0 
0 
0 

0 
0 
0 

3 
0 
1 

0 
0 
0 

ei:tili20 ll:t 1;!2acd 12 Bi::t2~1: ec2bali2a 
Filed 
Revoked 

13 
2 

6 
8 

2 
3 

11 
5 

4 
2 

ernbali20 calil!:lil 
Active 138 89 139 135 131 

* FY 14/15: July 1, 2014-December 31, 2014 Revised: January 30, 2015 



Fiscal Year 2014/2015 
July 1, 2014- December 31, 2014 

Total Number of Complaints Opened - 274 
Total Number of Alleged Violations• 573 

{A complaint may contain riiultiple violations) 

"' ~--- --------------~----------------------------------------------

"' 200·1---
C 

05 15,0 

al 
l1..
! 100 

1 
z 

" ., + ,, ·---- -- 1-1"-
13 14 16 

11 

0 f--•-,~ I II -+-.;.__. 3 -+-- --1- -+-.-+--l 2 -' 
., 

11 14 U ll " 
-l z.1114 2!1114 3-~1 

I • --+~---+-.:_-+- --+--- --+-~ -I 
ACT15 CCR 302ACCR 302.5 CCR 303 CCR 304 CCR 308 CCR 310 CCR 310.2 CCR 311 CCR 312 CCR 316 CCR 317 CCR. 318 CCR 319 319.1 CCR36J.B CCft366 CCR367.5CCR371C BP125 BP 650 BP 651 BP 801 BP802 BP 810 BP 17500 HS 

123110 
Violation 



Violation Codes/Descriptions 

The Chiropractic Initiative Act Of California (ACT): 

10 - Rules of Professional Conduct 
15 - Noncompliance With and Violations of Act 

California Code of Regulations (CCR): 

302(a) ~ Scope of Practice 
302.5 -- Use of Laser 
303 ':"" Filing of Addresses 
304 ~· Discipline by Another State 
308 - Display of License 
311 -. Advertisements 
312 ~ Illegal Practice 
316 - Responsibility for Conduct oh Premises 
317 ~ Unprofessional Conduct 
318- Chiropractic Patient Records/Accountable Billing 
319- Free or Discount Services 
319.1 - Informed Consent 
361 (b) .~ 24 Hour CE Requirement 
366 - Conti11uing Education Audits ..· 
367.5 ~Application, Review of Refusalto Approve (corporations) 
367.7 - Name of Corporation · 
371(c)- Renewal and Restoration 

Business and Professions Code (BP}: 

801 (a) - Professional Reporting Requirements (lns0rnalpractice settlements) 
802 (a) - Professional Reporting Requirements (Lie-malpractice settlements) 
810 ~ Insurance Fraud 
1051 -Apply for a Corporation with the Board 
1054 ~ Name 6f Chiropractic Corporation 
17500 - Unlawful Advertising 

Health and Safety Code (HS): 

123110 - Patient Access to Health Records 

Revised October 9, 2014 



FiscalYear 2014/2015 
July 1, 2014-December31, 2014 

Total Number of Complaints. Opened Alleging Violation of CCR 317 -205 
(A complaint may contain multiple violations) 
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Violation Codes/Descriptions 

California Code of Regulations (CCR) Section 317""' Unprofessional Conduct: 

(a) Gross Negligence 
(b) Repeated Negligent Acts 
(c) Incompetence 
(d) Excessive Treatment 
(e) Conduct Endangering Public 
(f) Administering to Oneself Drugs/Alcohol . 
(g) Conviction of a Crime Related to Chiropractic Duties 
(h) Conviction of a Crime lnvoiving Moral Turpitude/Physical Violence/etc. 
(i) Conviction of a Crime Involving Drugs i5r Alcohol 
U) Dispensing Narcotics/Dangerous Drugs/etc. 
(k) Moral Turpitude/Corruption/etc 
(I) False Representation 
(m) Violation of the ACT/Regulations 
(n) False Statement Given in Connecfion with an Application for Licensure 
(o) Impersonating an Applicant 
(p) Illegal Advertising related to Violations of Section 17500 BP 
(q) Fraud/Misrepresentation 
(r) Unauthorized Disclosure of Patient Records 
(s) Employment/Use of Cappers orSteerers 
(t) Offer/Receive Compensation for Referral 
(u) Participate in an Illegal Referral Service 
(v) Waiving Deductible or Co-Pay 
(w) Fail to Refer Patient to Physician/Surgeon/etc. 
(x) Offer or Substitution of Spinal Manipulation for Vaccination 

Revised January 2010 



Fiscal Year 2014/2015 
July 1, 2014- December 31, 2014 

Total Number of Accusations Filed- 20 
Total Number of Alleged Violations - 67 (An accusation may contain multiple violations) 

U'I 7 : 

i 
.2> 
-0 

~ 
4
3 

I ~ 
cl--

~ 2 
~ 1 
<(- 0 
0 

:;; 
..Q 

E 

CCR 
302 

CCR CCR 
316 A 316C 317A 

CCR 

3178 

CCR 

317C 

CCR 

317D 

CCR 

317E 

CCR CCR CCR CCR 

317F 317 G 317 H 317 I 

CCR 

317J 

CCR 

317K 

CCR CCR CCR CCR CCR 

317L 317M 317Q 317 T 318A 

CCR CCR 

3188 319.l 

BP 

810 

ACT 

10 
ACT 

15 

:, 
2 

Violation 



STATE OF CALIFORNIA 

BOARD OF CHIROPRACTIC EXAMINERS . EDMUND G. BROWN JR., GOVERNOR 

MEMORANDUM 

·oate: February 2, 2015 

To: Board Members 

From: Robert Puleo <::£? 
Executive Officer ~\ 

Subject: Ratification of Formerly Approved Doctors of Chiropractic for Licensure 

This is to request that the Board ratify the attached list of individuals as Doctors of Chiropractic at the 
February 12, 2015, public meeting. 

Between October 1, 2014 and December 31, 2014, staff reviewed and confirmed that the applicants 
met all statutory and regulatory requirements. 

If you have any questions or concerns, please contact me at your earliest opportunity. 



Approval By Ratification of Formerly Approved License Applications 
October 1, .2014 - December 31, 2014 

Name (First, Middle, Last) Date Issued DC# 

Jason Charles Braun 10/2/2014 33087 
David Tanner Brooks 10/2/2014 33088 
Ian Christian Cooke 10/2/2014 33089 
Cassandra Leigh Angott Ferguson 10/2/2014 33090 
Mitchell · Steven Simon 10/2/2014 33091 
Luke Richard Anthony Stringer 10/2/2014 33092 
Maurice Daoud 10/9/2014 33093 
Allison Hope Evans 10/9/2014 33094 
Scott Aubrey Howard 10/9/2014 33095 
Eun Chu Kim 10/9/2014 33096 
Carling Frances McMichael 10/9/2014 33097 
Russel Myers 10/9/2014 33098 
Peter Kes Rath 10/9/2014 33099 
Eric Ryan Schaid 10/9/2014 33100 
Jason Hale Fitch 10/16/2014 33101 
Daniel Lee Mendez 10/16/2014 33102 
Alison Lea Stamos 10/16/2014 33103 
Anh-Tu Thuy Vu 10/16/2014 33104 
Jason Luke Hodges 10/17/2014 33105 
Jennifer Melanie Mulford 10/17/2014 33106 
Regina Marcella Adams 10/21/2014 33107 
Thomas Michael Drzemala 10/21/2014 33108 
Robert Richard Fano 10/21/2014 33109 
Trevor Ross Miller 10/21/2014 33110 
Tina Dawn Pearl 10/21/2014 33111 
Kimia Akhavan 10/24/2014 33112 
Andrew Bradley Buser 10/24/2014 33113 
Misty Rhiannon Hutton 10/24/2014 33114 
Faiz Mashood 10/24/2014 33115 
John C Argerich, Jr 10/30/2014 33116 
Jason Joseph Cindric 10/30/2014 33117 
Kim Nguyen 10/30/2014 33118 
Daniel Alan Woodward 10/30/2014 33119 
Andres Gabriel Garcia 11/6/2014 33120 
Nya Jahdai-Brown 11/13/2014 33121 
Jennifer Nichole Maltby 11/13/2014 33122 
Tania Ayse Williams 11/13/2014 33123 

Page 1 of 2 



33124 
33125 
33126 
33127 
33128 
33129 
33130 
33131 
33132 
33133 
33134 
33135 
33136 
33137 
33138 
33139 
33140 
33141 
33142 
33143 
33144 
33145 
33146 
33147 
33148 
33149 
33150 
33151 
33152 
33153 
33154 
33155 
33156 

Karla 
Patrick Sweigert 
Nicholas Adam 
Sanjeni Ramesh 
Derek Quan 
Jasmeen 
Aimee Marie 
Ameriah Arbelyn 
Christopher Geoffrey 
Joel Wendell 
Michael Allen 
Adriana 
Liesel Gabrielle 
Hedieh 
Gregory Allan 
Kris Michael 
Sean Gregory 
Matthew Nielsen 
David Justin 
Devin Kent 
Maymanat Shadi 
Luka Charles 
Jeffrey Allen 
Kian Mohammad Hakimi 
Joshua Daniel 
Kevin Lane 
David Salvatore 
John David 
Devon Leigh 
George 
Jeffrey Luke 
Tamara Lee 
Sachin Amol 

Mehlenbacher 
Ryan 
Sorenson 
Patel 
Pham 
Singh 
Bautista 
Beam 
Canning 
Huff 
Lopez 
Mekhael 
Orend 
Rastegar Aria 
Smith 
Isakson 
Levesque 
Smith 
Valle 
Weatherley 
Ashtiani 
Musich 
Spaulding 

· Javid 
Wideman 
Hummel 
Sosa 
Appleman 
Gaston 
Boghozian 
Boyajian 
MacIntyre 
Narvekar 

11/14/2014 
11/14/2014 
11/14/2014 
11/20/2014 
11/20/2014 
11/20/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/4/2014 
12/5/2014 
12/5/2014 
12/5/2014 
12/12/2014 
12/12/2014 
12/16/2014 
12/16/2014 
12/16/2014 
12/17/2014 
12/17/2014 
12/19/2014 
12/19/2014 
12/31/2014 .. 
12/31/2014 
12/31/2014 
12/31/2014 
12/31/2014 
12/31/2014 
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STATE OF CALIFORNIA 
BOARD OF CHIROPRACTIC EXAMINERS EDMUND G. BROWN JR., GOVERNOR 

MEMORANDUM 
Date: February 12, 2015 

To: BOARD MEMBERS ~ 

From: Robert Puleo, Executive Officer~\ 

Subject: Ratification for New Continuing Education Providers 

This is to request that the Board ratify the continuing education providers at the public meeting on , 
February 12, 2015. 

CONTINUING EDUCATION PROVIDERS DATE APPROVED 

1. Kurt Spurgin, DC, and Dennis Spurgin, DC 02/12/15 

2. National Provider Compliance Corp 02/12/15 

3. David M Bleiler, DC 02/12/15 

4. Stephen Harkins, DC 02/12/15 

5. Mitchell Brian Mays, DC 02/12/15 

6. Neil Asher Healthcare 02/12/15 

7. Premier Research Labs 02/12/15 

8. Scott Sawyer, DC 02/12/15 

9. American Chiropractic Association 02/12/15 

10. Chad D Warshel, DC 02/12/15 

11. Carol J Phillips, DC 02/12/15 

12. Anna Manayan 02/12/15 

13. Gregory Melvin, DC 02/12/15 

14. Mark R Algee, DC 02/12/15 

15. Marcus Ettinger, DC 02/12/15 

16. Marc Moramarco, DC 02/12/15 



STATE OF CALIFORNIA 

BOARD OF CHIROPRACTIC EXAMINERS EDMUND G. BROWN JR, GOVERNOR 

MEMORANDUM 

Date: February 2, 2015 

To: Board Members 

From: 
Robert Puleo ~ 
Executive Officer 

Subject: Ratification of Formerly Denied License Applications 

The Board of Chiropractic Examiners (Board) denies licensure to applicants who do not meet all 
statutory and regulatory requirements for a chiropractic license in California. An applicant has 60-
days after the denial is issued to appeal the decision. If the applicant does not submit an appeal 
to the Board, the denial is upheld. 

During October 1, 2014 and December 31, 2014, staff reviewed and confirmed that applicants met 
all statutory and regulatory requirements for licensure. There were no denials or appeals during 
this time period. 

At this time, no ratification is necessary. 

If you have any questions or concerns, please contact me at your earliest opportunity. 



·~ 
j .BOARDof ~ State of California 

~ Edmund G. Brown Jr., Governor; CHIROPRACTIC 
·i EXAMINERS 

• su.r£ OF fLU,IFfllutlA...• NOTICE OF TELECONFERENCE 
LICENSING, CONTINUING EDUCATION & PUBLIC RELATIONS 

COMMITTEE MEETING 
January 22, 2014 

3:00 p:m. 
One or more Committee Members will participate in this meeting at the teleconference sites 
listed below. Each teleconference location is accessible to the public and the public will be 
given an opportunity to address the Licensing, Continuing Education and Public Relations 
Committee at each teleconference location. The public teleconference sites for this meeting 
are as follows: 

Teleconference Meeting Locations: 
Corey Lichtman, DC Heather Dehn, DC 
538 Stevens Ave. John Roza, Jr., DC 
Solana Beach, CA 92075 901 P St, #142A 
(858) 481-1889 Sacramento, CA 95814 

(916) 263-5355 

AGENDA 

1. Call to Order 

2. Approval of Minutes 
October 2, 2014 

3. Review and Discussion on Strategic Plan Action Items: 
• Goal 1- Licensing 
• Goal 3 - Professional Qualifications and Continuing Education 
• Goal 5 - Public Relations and Outreach 

4. Review and Discussion Regarding Proposed Outreach Publications 
• About the Board 
• A Consumer's Guide to Chiropractic 

5. Public Comment 
Note: The Committee may not discuss or take action on any matter raised during this public 
comment section that is not included on this agenda, except to decide whether to place the matter 
on the agenda of a future meeting. [Government Code Sections 11125, 11125.?(a).] Public 
comment is encouraged; however, if time constraints mandate, comments may be limited at the 
discretion of the Chair. 

6. Future Agenda Items 

7. Adjournment 

T (916) 263-5355 Board of Chiropractic Examiners 
F (916) 327-0039 901 P Street, Suite 142A 

TT/TDD (800) 735-2929 Sacramento, California 95814 
Consumer Complaint Hotline www.chiro.ca.gov 

(866\ 543-1311 

www.chiro.ca.gov


BCE Licensing, Continuing Education 
and Public Relations Committee Meeting Agenda 

January 22, 2015 
Page 2 

LICENSING, CONTINUING EDUCATION 
& PUBLIC RELATIONS COMMITTEE 

Heather Dehn, D.C., Chair 
John Roza Jr., D.C. 

Corey Lichtman, D.C. 

Meetings of the Board of Chiropractic Examiners' Committee are open to the public except when specifically noticed otherwise in accordance with 
the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board's Committee may take 
action on any item listed on the agenda, unless listed as.informational only. All times are approximate and subject to change. Agenda items may 
be taken out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled without notice. For verification of the 
mBeting, call (916) 263-5355 or access the Board's Web Site at www.chiro.ca.gov. 

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or 
modification in order to participate in the meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext. 5363 or e-mail 
marlene.valencia@chlro.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 142A, Sacramento, CA 
95814. Providing your request at least five (5) business days before the meeting will help to ensure availability of the requested accommodation. 

mailto:marlene.valencia@chlro.ca.gov
www.chiro.ca.gov


\ 

j BoARDef' ~ State of California · 
~ Edmund G. Brown Jr., Governor£CHIROPRACTIC 

\ EXAMINERS 

.•••
11 UtUl: Or C,\UfD!llflA 

NOTICE OF PUBLIC MEETING 

TELECONFERENCE· GOVERNMENT AFFAIRS & STRATEGIC PLANNING COMMITTEE 

January 23, 2015, 9:00 a.m. 

One or more Committee Members will participate in this meeting at the teleconference sites listed below. 
Each teleconference location is accessible to the public and the public will be given an opportunity to 
address the Government Affairs and Strategic Planning Committee at each teleconference location. The 
public teleconference sites for this meeting are as follows: 

Teleconference Meeting Locations: 
Julie Elqiner. Dr. PH Dionne McClain, D.C. Frank Ruffino, Public Member 
Board of Chiropractic Examiners McClain Sports & Wellness Inc. Department of Veterans Affairs 
901 P Street, Suite 142A 6360 Wilshire Blvd. #41 O . 700 E. Naples Court 
Sacramento, CA 95B14 Los Angeles, CA 90048 Chula Vista, CA 91911 
(916) 263-5355 (323) 653-1014 (619) 205-1415 

AGENDA 

1. · CALL TO ORDER 

2. Approval of Minutes 
October 1, 2014 

3. Review of the Board Member Administrative Manual 

4. Review of Recently Enacted Legislation 

• · AB 809 (Logue, Ch 404) - Patient Consent for Telehealth Services 
• AB 1702 (Maienschein, Ch 41 O) - Denying or Delaying Li censure Due to Incarceration 
• AB 1711 (Cooley, Ch 779) -Administrative Procedures Act: Economic Impact Assessment 
• AB 2396 (Banta, Ch 737) - Denial of Licensure Based on Expunged Convictions · 
• AB 2720 (Ting, Chapter 510) - Record of Action Taken at Public Meetings 
• SB 1159 (Lara, Ch 752) - Use of ITINs on Licensure Applications 
• SB 1226 (Correa, Ch 657) - Expediting Applicants from the Military 
• SB 1243 (Lieu, Ch 395) - DCA-Wide Reforms 
• SB 1256 (Mitchell, Ch 256) - Third Party Medical Creditors 

T (916) 263-5355 Board ifChiropractic Examiners 

F (916) p7-0039 901 P Street, Suite 142A 

TT/TDD (Boo) 735-2929 Sacramento, California 95814 
rnn-:11m,c,.r rnmnbint !---lntlinA \M\M\M rhirn r::, an" 



BCE Government Affairs Committee Meeting Agenda 
January 23, 2015 
Page 2 

5. Review and Discussion of BCE Strategic Plan Goals Assigned to the Government 
Affairs & Strategic Plan Committee 

• Goal 4 - Organizational Effectiveness 

• Goal 7 - Government Affairs 

6. PUBLIC COMMENT FOR ITEMS NOT ON THE AGENDA 
Note: The Committee may not discuss or take action on any matter raised during this public 
comment section that is not included on this agenda, except to decide whether to place the 
matter on the agenda of a future meeting. [Government Code Sections 11125, 11125. 7(a) .] 
Public comment is encouraged; however, if time constraints mandate, comments may be limited 
at the discretion of the Chair. 

7. FUTURE AGENDA ITEMS 

8. ADJOURNMENT 

GOVERNMENT AFFAIRS COMMITTEE 
Julie Elginer, Dr. PH, Chair 

Dionne McClain, D.C. 
Frank Ruffino, Public Member 

The Board of Chiropractic Examiners' paramount responsibility is to protect the health, welfare, and safety of the public through licensure, 
education, and enforcement in chiropractic care. 

Committee Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the Open 
Meeting Act. Public comments will be taken on agenda items at the time the specific item is ·raised. The Committee may take action on any item listed on the 
agenda, Unless listed as inf9rmational only. All times are approximate and subject to change. Agenda items may be taken out of order to accommodate 
speakers and to maintain a quorum. The meeting may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board's 
Web Site at www.chiro.ca.gov. 

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or modification in order 
to participate in the meeting may make a request by contacting Marlene Valencia at {916) 263-5355 ext. 5363 or e-mail marlene.valencia@dca.ca.gov or 
send a written request to the Board of Chiropractic Examiners, 901 P Street, Ste. 142A Sacramento, CA 95814. Providing your request at least five (5) 
business days before the meeting will help to ensure availabilfty of the requested accommodation. 

mailto:marlene.valencia@dca.ca.gov
www.chiro.ca.gov




Board Member 
Administrative 

Manual 

Handout will be · 
provided at/or before 

Board Meeting 

02/12/·2015 
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Executive Offfce 
W2S: f\L M~rl(gt8qulevard, S~ite S-308, Sacis1rnenta, GA 1'!5~34 
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MEMORANDUM 

DATE: December 21, z014 
.. 

TO: Ex:_ecvt[ve Gffioers/$ucea1-1. Qb\efs/Oivision Chiefs 
DepatftnenJ of Gonsun:1erAfta.l_rs 

FROM: 

.. 

SUBJECT: •2014 Leglsiatiotrlmpactirtg All Department .o.fConsumet 
Affairs'.lice:i,stna Proarams 

rn :Qfd'er !O. llsstst with. g:gwpligrri,e, \he Dep!'lr:tm:e~t 9fQo,n~µ_mer,~ffairir(OepJ!r\rrrent)is D~!ifYin~ 
e.ach of Us programs •ab"o.ut Jegl$1ation .l'.fa.s&ed tnls ye.t,1ithal WIii haV:e .broad impact :;;icr9Ss .au 
program~, fbis ·rnenwrandur\1 oµUirtes these hew laws. and Whatrs fe~Ufreo. Wniess ptherwl$e 
sJ~!sid, Jfy,ery :bill iiKt:is,.eff'~cton .J,i.1wary 1, :2.Q115..Jt Y,O.Y have qLJ,esltonJi 'or. ,c;QtJ,Q'errri; i'.egar:dlng
ahy onhe Information ;provJde:a Hi this memo, please contact Justin Padda.ck, the Assistant 
Q1,p1.1iy Rfre,c;tqr·~gr ~!lg~fatipp; :a! ~~1};l) ~74.7:(3'(j'(i qrJustin,paddocri@dcaa:;a;gov:'"(ou J:\l<!Y alsQ 
wiShfo cbntsict yovr le~al c.i:iunst:iJ as well, · 

A~ !IQ!! (l-.99Y~, Cl:lapter 4Q4:) ""'Patfe.nt'Consent f6t l'elehealth $ervic11s 
This bili ~vlses lhe patii'fnt,c:t'ln$.e1nt prnvJsfpns r~late.d. to .th1.J.1se of telt:ihs!allhJ!et\ii~e$ hy M.ailh 
care prcnifders, The b111 allows Written 't&nsehr in a:adifioh to verbal consentai'fd ,specifies tnat 
the tgnsen!J$ v.?ljd, for a d§J3[gn~teg 99WJ3§ pi heal(!, •care.. siniJ \reatmen,t Thi$, !)ill t9'!ik ilffect 
Septernb.er 18, 2014, · 

T.his. oilfimpacts heall11g ans programs ONLY, l:.i\lch hi,aiJng arts proim:im may wish to pri:i:vii:ie 
piitri,a_c,fr tg 1\~ .Usi:!n\1~~$ re9afrlihg the chahgesand hoWthis legisratioh may alterlhe'regulation 
of tel.sih!l_altti bY Jhe,ptogtam. 

AB 1792 {Maienscheih, .Chapter 410j - Denying or belaylhg Licensure .Due to 
Incarceration 
this .biH proh(bit~ pq:igrarn:s. wfth(n. the. [)eparlmE:1nt frot]l d§QY[ng :a, ,lk:erise or de[ayir.ig. the 
processlrij;J of lk:e6ses based Soleiy on any licensure requirements hailing been Cbllipleted 
during an applipaof's lncar9en;1tipn1 · · 

Programs should review their licensing proc:ei:fUtes to ensure that the processing ofapplicatiohs 
is not cfoJayecl dus! solely to !Jc.ensure requfrern!:lnts. pt1ing fulfilled ~urin11 fhcarceraflon, 
Additionally, program regulations should be tevlewed ta identify any .conflicting rules that may 
need. to be r.evised, 

https://de[ayir.ig
https://Septernb.er
https://Padda.ck
https://�ab"o.ut
www.ctca.ca,gov
https://IJR~((-.JR


.2014 Legislation Impacting All Progtarns 
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AB 1711 {Co.Oley, Chapter 779) - Administrative Procedures Act: .Ec.onomic 
Impact Assessment 
Thi$. l;lill requires stE1!e agencies to include an econqmlc impact Eissel?srrieht Ir Its published 
initial. statement cif reasons document for all proposed regulations. The bill also requires the 
Department of Finance to provide, and. periodically Update, iristructions on how to prepare the 
economic impact assessment, whi9h will be placed in. the $late Administrative Man11al. 

The Depr;Jrtmenl's regulatory process already incorporates. these re.quirernents •and therefore, 
there should be no irrtplmenfation lmp,ic! .from this bill. 

AB 2396 (Bonta, Chapter 737) - Denial of Licensu~e Based on Expuni;led 
Convictions• 
Thfs bill prcitiioits ·,;1. Iicensing aQthoritf under the Qep.artrnent from denytng ·iii ttcen,se bas~d 
solely on a prior cotwfdion· if .the ccihvlctioh has been dismissed pursuant to Penal Code 
expungernent Pfl>Cl:ldures. 

Thi;! OepEirtrne.rit's l,ega] ;Division !s prnyiding gl!i,lance lo alf \he Ji.cens[ng pf9granis rngarding 
implementation Of thi$ legislation. If you hc1ve a.ny .que$ffons or concerns, plea$e .contact your
legal counsel. · · · · · 

AB 2720(Tihg, Ch~pter510) ,- Record ofAc:tioh Taken atPt.lblicp,neetihgs 
Thls bill amends the 13agley-Keene .open Mealing Ai:f to .require all state· bodies. ln<::ltJding all 
licensing programs Within tfie Department; to keep a recori:f 'of, ani:f publicly report, evert vote 
and apjteg{[ori qf each. yotlng memp!;lr on every acfiQn taken by ·1:1 bq1:1rd, comrnitis>s<, 9r 
cornmlssfon. 

The. Department's. Legel .Qfflbe wlJI include gl!idance on complying with this lc1w in its aonuaJ 
memorandum. on 'the Open Meeting Act wh[ch Will be]ssUed ih .January, At •a nilninium, each 
progr1;1m should review ii$ prpcEJdure!! for taking votes, repori!Jng them, and memorlalii:lng 'them 
in meeting m(nutes to ensure tran~parency. · 

SB 1159 (Lara, Ohapter75~) - Use o.f ITINs on Ucensure Applications 
This bill reciuires 1;1!1. programs Wllbin the .Department to aPc§lpt i;!n 1ndividUc!I taxpayer 
identification number (rTiN) from appl1ca.nts in liE:iu :of a ,social securitt .numt:ter (SSN) and 
explicitly directs the Department's lfce11sing prqgrams to i5$u1o license~ to indMd1.11;1Js qu(;llifled 
for licensure but are ntit legalty presentin the United States. ,AH program$ must implement this 
blll nq laler trian January 1, 2016. However, a prajram carmotbegin accepting these numbers 
prior IQ Janu<1rY 1, 201'5. 

The D!!p1;1rtrnent1s Office of lnforrn~tlon Services ,(01$) is working on incorporating the 
necessary .changes Into BreEZe and legacy systems to ensure full. lrnpJernentation of this bill 
takes place nq later than January 1, 2016. The Department will provide additiohal guidance on 
lrnpiernentation efforis in January 2015. We are asking programs to not begin a1,cept1ng ITINs 
from applicants until this additional guidance is giVen. · 
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SB 1226 (Correa, Chapter 6ii7) - !:xpecliti11g Applic!!nts ,frnm the MiJi~ry 
This blH requires programs under the, Department to expedite tne licensure process for 
indi\ii\:!uats honorably discharged. from the lJniteq §tates Anned Fgrces. ThJa 1:>!11. also eiJIQW~ a 
pro~ramto assist the licensute process for thesefndivictuars,This biil ts eiperatlve Jury{. 2016. 
Programs will need regulations to spec[fy what docurner:ital)on ls neede<:I \Q qualify for the 
ex15edited )icensure process. lf yoµ have quesfibris regarding regulations, please contact your
legal .cour\Sel. ·· · 

The expedited lfcehsure process 1.1tider this bill cshoufd be similar to What .each program has. 
dcme .to [rnplerner1t the e11pedited licens_ure proqes,s for mi!i!ary spouses 1Jnder..f';B 1904 (!:\lock, 
Chapter 399, siawtes of :2012). QIS Will be working to )mp{emenf SB 1226 in BreEZe. Due fo 
reso\1r~e limitations, 'there are no plans to change ihe legacy systems to Hriplem'Sht SB 1226, 

_,, Programs nofon BreEZe. should LlliUze_El manµa( proces:s: fc;irel\pedfting military applicrants. 

';,R~garcfing !h.e :assistance lo hc;i,:iorrably c!ispnc1rged mili!.iry ,ipplici;ints, ihl$ is permlesiy_e not 
,. mandatory fbr each pro11ram, While pe-m1iasive, we encourage, each [:>roqram to tevtew how it 

curreritlyJiceps~s mitlta,ry !!ppljcg(lts and c!¥fE3[[JlifleW!:l!lr.~, jf l:lny,; i[npr911el]')!lOls ?a-11,pe .maqe, 
som:$ bep:rrtrneot progtarni, the Bur!:l.a.ti pf 'Se~urity :and. 1nveiltlg!!\l11$ '.l>eNices {BSl!:l) and the 
contracleirs' state lli::ense Board {OSLB), currently reach oul and. make. ·staff available to 
rniUl!:!ty c1pp!lCl:lt\t1>, gr;irlng the)ic;ensure prqqeM., If yoµr program ten<:15t9 h.ive a, high y9lume ,pr 
percentage of military :applicants and is interested in lmpleh:lehlihi;J a military assistance 
prqgrc1m, ltf.e s:ugges\yourprogrc1111 revlewth,19 ass[s:tance tratBSIS l:ln.d CSLB 9yrren\[yproyide 
to m11ifory appl1cE111ts. 

SSIS:V!,!erans: Corne Fin,! Program
http'./twww.losis:6a.q0v1customer servlcelfaqslveterans.stitmi 

OSLB: MilTJary Appiicatlon Assistanr;e 'Progro1ms: 
htfpt/lwww.cslb:ca.g'oWCbntfacfors/Aj:lplitahts/Militaryi 

SB 1243 {LieiJ,.Cba,pJ~f:'395) -o,paqment-.WideRef9rrns 
This bfif makes anurnb:er of changes to program authority and requirements: 

• 1.0illows a progtam fo provide a meeting noiice by regular mail, email, or by both. The 
pr:ogr.im mu,st give each person who req1Jests a notice the option of receiving the notice 
by regularmall, email, or 1:>yboih, 

• It requJres fh..t ;iny program tnat intends to we.beast a mEletiog, to indicate on the 
meeting notic'S that it wiU be webcasted,. 

• It extends. current telephone disconnect aµlhority from specific Department progn1ms to 
all programs. · · · · 

• It requires th,e pepartmenl to a(ln4ally report addiiional enforcement statistics to the 
Legislature, · 

If you have any questions regarding implementing a telephone disconnect program, You should 
contact your leg al c01.msel. 

https://pr:ogr.im
https://Bur!:l.a.ti
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SB 1256 (Mitchell, Chapter 256) - Third Party Medical Creditors 
This bill requires all healing arts licensees to. present patients with a specffied naUce and 
treatment plan that includes estintated costs and items to be pre~paid prior to facilitating a third
party line of credit for payment of medical expenses. The bill also forbids the arrangement of 
such a crei;lit plan with a patient thaU.s ynder the influence of anesthesia. 

This bHI is also impacts healing arts programs ONLY. Each healing arts program may wish to 
contact it$ legal counsel for assistance regarding enforcing these new requirements as well as 
provide outreach to its licensees regarding the changes. 
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: C.HIROPRACTIC Edmund G. Brown Jr., Governor•
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-a STATE Of CAllfU!tlH,\ 

/ 

NOTICE OF TELECONFERENCE 
ENFORCEMENT COMMITTEE MEETING 

January 27, 2015 
3:00 p.m. 

One or more Committee Members will participate in this meeting at the teleconference sites listed 
below. Each teleconference location is accessible to the public and the public will be given an 
opportunity to address the Enforcement Committee at each teleconference location. The public 
teleconference sites for this meeting are as follows: 

Teleconference Meeting Locations: 
Sergio Azzolino, DC Heather Dehn, DC 
1545 Broadway St., #1A Frank Ruffino 
San Francisco, CA 94109 901 P St., #142A 
(415) 563-3800 Sacramento, CA95814 

AGENDA 

1. Call to Order 

2. Approval of Minutes 
October 28, 2014 

3. Discussion and Possible Action on Advertising a Chiropractic Specialty 

4. Discussion and Possible Action on Proposed Language Regarding Maintenance of 
Patient Records/Amendments to Title 16, California Code of Regulations Sections 
312.2 and 318 

5. Discussion of Developing Qualifications and Proficiency Standards for Expert 
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria 
and Standards for Expert Consultant Selection. [2014-2107 Strategic Plan] 

6. Public Comment 
Note: The Committee may not discuss or take action on any matter raised during this public 
comment section that is not included on this agenda, except to decide whether to place the 
matter on the agenda of a future meeting. [Government Code Sections 11125 & 11125.?(a).] 
Public comment is encouraged; however, if time constraints mandate, comments may be 
limited at the discretion of the Chair. 

7. Future Agenda Items 

8. Adjournment 

T (916) ,63·535, Board efChirnpractic Examiners 

F (916) 3z7·0039 901 P Street, Suite 142A 

TT/TDD (Boo) 7W>9>9 Sacramento, California 95814 
Consumer Complaint Hotline www.chiro.ca.gov 

(866) 543-1311 

www.chiro.ca.gov
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ENFORCEMENT COMMITTEE 
Sergio Azzolino, D.C., Chair 

Heather Dehn, D.C. 
Frank Ruffino 

Meetings of the Board of Chiropractic Examiners' Committee are open to the public except when specifically noticed otherwise In 
accordance with the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The 
Board's Committee may take action on any item listed on the agenda, unless listed as Informational only. All times are approximate 
and subject to change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting 
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board's Web Site 
at www.chlro.ca.gov. 

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation 
or modification in order to participate in the meetirm may make a request by ·contacting Marlene Valencia at (916) 263-5355 ext. 
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 
142A, Sacramento, CA 95814. Providing your request at least five (5) business days before the meeting will help to ensure 
availability of the requested accommodation. 

mailto:marlene.valencia@dca.ca.gov
www.chlro.ca.gov


MEMORANDUM 

DATE January 20, 2015 

TO 
Enforcement Committee Members 
Board of Chiropractic Examiners 
Department of Consumer Affairs 

FROM 
~:~·~41~~ 

Kristy Schieldge, Attorney Ill, Legal Affairs Division 
Department of Consumer Affairs 

SUBJECT 

Case Law Involving Advertising as a Specialist for Discussion of 
Item 3 of the Committee's Agenda Regarding "Discussion and 
Possible Action on Advertising a Chiropractic Specialty" 

At the last Enforcement committee Meeting, the carnJnittee requested that information a:oout 
Medical Board of California's regulations and litigation involving the Dental Board's regulation 
of advertising specialties be brought lo this meeting. I am providing a copy of Title 16, 
California Code of Regulati~ns section 1363.5 and the following case information and 
summary for the Committee's review and discussion. 

Background and Summary of Cases 

In 2000, the Dental Board of California (Dental Board) lost the attached federal court case 
Bingham v. Hamilton, (2000) 100 F.Supp.2d 1233. In that action, the federal court struck 
down as unconstitutional the Board's proposed regulations on advertising that atterTlp1eclJo_ 
resinci"advertisfng-aiiaspecialist unless certain requirements were met, including obtaining 
education from Board-recognized specialty boards or successful completion of a formal 
advanced education program at or affiliated w·1th an accredited dental or medical school. The 
Board paid approximately $254,000 to settle that case. 

In 2003, plaintiffs Michael Potts, D.D.S. and the American Academy of Implant Dentistry 
(MID) ("Plaintiffs") sued the former Director of the Department of Consumer Affairs Kathleen 
Hamilton, and the Dental Bawd. Plaintiffs challenged the constitutionality of Business and 

1 

https://F.Supp.2d


Professions Code section 651 (h)(5)(A), which governed false and misleading advertising and 
outlined the conditions under which a dentist could advertise as a "specialist." Section 651 
permitted, among other things, a dentistto advertise a specialty if: (i) he or she has 
completed a specialty education program or is a member of a national specialty board 
approved by the American Dental Association (ADA); or, (ii) in the absence of ADA 
accreditation, he or she has attained membership in or been credentialed by an accrediting 
organization that is· recognized by Irie board as a "bona fide'' organization for that area of 
dental practice.1 

Consequently, Plaintiff, MID members could not advertise as specialists, only as "general 
dentists,' despite the fact that their members truthfully earned additional education and 
training in a specific area. MID alleged this violated their constitutional rights of free speech. 

On September 8, 2004, the federal district court ruled in favor of Plaintiffs In this case, finding 
the Dental Board's advertising statutes were unconstitutional as applied and that the statute 
had to be "invalidated." (Potts v. Hamilton, 334 F. Supp.2d 1206 is attached.) Plaintiffs sought 
and received an injunction prohibiting the Dental Board's enforcement of the statute and · 
obtained an order for payment of attorneys' fees in the amount of $324,252.91, which the 
Dental Board paid. On February 2, 2007, the Ninth Circuit reversed the. lower court's 
judgment for plaintiffs and remanded the case for further proceedings at the District Court 
level to consider ''survey _evidence'" collected by the Dental Board to show that tneadvertising 
was potentially misleading to consumers. (See attached Potts v. Zettel, unpublished decision.) 

On October 15, 2010, the district court again found against the Dental Board, ruling that 
Business and Professions Code section 651 (h)(5)(A) was unconstitutional because it violated 
the plaintiffs' First Amendment rights of free speech. On November 18, 2010, the Board filed 
an appeal, but later settled the matter. It was estimated that the Dental Board expended over 
1.5 million dollars to litigate and settle this case. The Dental Board's advertising statute was 
later repealed. (Stats.2011, ch. 385 (SB 540).) 

Attachments: 16 CCR 1363;5 - -
Bingham v. Hamilton (100 F.Supp.2d 1233) 
Potts v. Hamilton (334 F.Supp.2d 1206) 
Potts v. Zettel February 2, 2007 

l The amendments to Business and Professions Code section 65l(h)(S)(A), challenged in this later action, 
essentially placed into statute those regulations that were struck down by the federal court in the prior Bingham 

case. 
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§ 13G3.5. Advertising of Specfa[ty Board Certification. 
1/J CA AOC§ 1383.5 eARCLAYS OFFIC;AL CALIF OR MA CODE OF REGULATIONS jApµm< JJ png~) 

Bardnys Official California Code i>( [{t!gulntions Cm1'cnttw:1$ 
Title LCi. Prnfo..,:1iorml and Vucationnl Regulations 

t>ivision 13. Mcdir.«1 Board of California {FNA1J 

Chapter 2, DivlHfon of Medic~! Qunlity 

Artide 5. Advcl'tfaing and stand1mt~ of Prm:ficc (Refs & Anno:;} 

lU CCR§ 1363,5 

§ 1363,5. Advertising of Specialty Board Certification, 

(a) As used In lhis section, 

(1) ·specialty board· means a board O( association which certifies physicians In a 
specialty or subspeciatty area ofmedicine. 

(2) "Spec!ally or subspecfalty area of medh;;lne0 means a distinct and well-dO:flned field 

of rnedfcal practice. It Includes special concern with diagnostic and lherapeutic 

modalities of palienls' health problems, or it may concern health problems according to 
age, sex, organ system, body region, or the lnterection be~Neen patients and their 

environment. A medical specia!ly promotes lhe standards of practice within its specialty 
assocfa!lon. 

(b) If a physician advertises that he or she fs certified by a spec(ally board or assoclallon in a 
sper.ialty or subspecialty area of medicine and that specialty board or association ls not a 
member board of the American Board of Medical Speda_!tles {ABMS) or does not have a 
postgraduala training program approved by the Accreditation Council for Graduate Medical 

Edt.Jc~ijo_n (A.C.GME) .or the. Royal College. of__physlclans and-Surgeon~ of Canada {RCPSG), 
then lhe spectally board Qr association shall be approved by lhe. Oivisfan of UcEinsJng and 
5ha!I compty with all of lhe follow.ing. requirements: 

{1) The primaiy purpose of the specialty board shall be certificallon in a medical 

specialty or subspecialty. The specialty board shall encornp8ss lhe broad areas of lfle. 
speclalfy or subspeclalty. 

(2) The specialty board shall not restrict (lse!f to a sing I& madalily Of tfeatment which 
may be part ofa broader specially Of subspecialty. 

(3) If the specialty board certifies professicinalS other than physidans,Jhe spec/ally 

board shall nol represent either that rn the criteria set forth In lhese regulaifons or (ii) the 
medical board's approval of the specially board's certification program is applicable to 
nonphysldans, 

{4) The specially board shall be a nonprofit corporation or association, and ii sha!I ha'le 

i!!t l~a-?.t 11. tQ_t_@l _(}f tc)Q m.!l.rnber_s JQCaled..io .at.least.ooe:lhird .of lhe stales who. shall 
possess a, clear and unrestricted license to practice medicine. 

(5) The specialty board shall have arUclea of incorporaUon, a constitution, or a charter 
and bylaws which describe Us operation. The bylaws shall: 

{A) provide for an•lndependenl and stable governing body wilh staggered, limited terms 
of nol more lhan six yearn that Is intemaUy-appointed or selected by the members. 

(BJ set forth the requirements and policies for certification by the specialty board. 

(C) require that the specialty board promote the public interest by contributing to 

improvement of medicine by aslablishing requfreme~ts and evalualing applicants who 
apply. 

(D} require that lhe specially board determine whether applicants have received 
adequate prepara!ion in accord wilh standards established by lhe :ipedally board. 

(E) require evidence Iha! applicants have ac(!uirad capabilily In a specialty or 

subspecialty area of medicine and will demonstrate special knowledge In that liald. 

Page 1 of4 
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{F) require that Iha speclalty bOard conductcomprehensi,,e evaluallons of lhe 
~now!edge and experience of appllcants. 

(8} The spec/ally board shall have standards fotdetermlning lhaf !hose wtio are certified 
possess tha knowledge and skllfs essential lo provide competent care In tha designated 
specialty or subspeclalty area. 

(7) Mdre lhan 80 percent of the specially board's revenue for continuing operaflons shall 
be rrom cer1Jficalion and examlnalicin fees, membership- fees and Interest_ and 
Investment income, 

(B){A) Except as provided In subparagraph {BJ or (C) of this paragraph (8), Iha specialty 

board shall require all applicants who are seeking cert!flcaUon to have aaUa_factorUy 
completed a poslgraduate !raining program accredited by lhe ACGME or the RCPSC 

thal incfudes Jdentlfiable- lralnfng fn the· speclalty or aubspecially area of medicine In 

which the physicfan is seeking cer!lfica!fof!. Tllis identiHable training shall be deemed 

accep!able unless determined by the Division ·or licensing to ~e elher (-1) tnadaq1,1afe in 

scope, content and duration In that speclafity or subspec!alty area of med!clne In order 

lo protect the public health and safety or (2) not equlvalent In scope and.content to the 

residency !raining required for board certification. by any related ABMS board for lhe 

specific: c;:ondilions, disease processes and surgical procedures within .the s<:ope of Iha 
applicant certifying board's examinatlon and cer!Iflcallon. 

(B} If the training required of applicants seekl'"!g certlflcalfan by the specialty board is 
other than ACGME or RCPSC accre{l'ited postgrad_uata \rain.ing, !him the specfalty 

board shall have trarnlng standards that Include tdentillable lrain'ing in tile specialty or 
subspeclalty area of medtclne in which the physician Is Seeking certification and that 
have been determined by Iha Division of licensing to.be equivalent In scope, content 

and duralion to those of an ACGME or RCPSC accredited program in a related 
specialty or subspecialty area ofmedicine. This training shall be evaluated by the 

DMston of Ucensing to ensure Iha!· Its scope, Content and duration are equlvalent to 
thos~ of an ACGME or RCPSC acqredited program and.are adequate for training in lhat 

specialty or subspeclalty area of medicine In order to protect th~ pub(lc heallh a~d 
safely".-· 

(CJ In fieu of U1e postgraduate training required under subparagraph (A) or (BJ of !his 
paragraph (8), the specialty board shall require appUcanls seeking cert!Rcalion to have 
completed {1} a minimum of six years of run time feachlng and/or practice in the 
specialty or subspecially area ofm_edicine In which the physician rs seeking certification 
and (2} a minimum at 300 hours of conlinulng medfcal educaUon In !he specialty or 

subspeciaJty area of medicine In which the physician Is seeking cerliticalfon which Is 

approved under Section 1337 and 1337.5 of th~se regurations. An'{ teaching experience 

acceptable under this subparagraph shall have been in a postgraouale training program 

accredited by the ACGME or RCPSC or that meets the standards set forth in 
subparagraph (B) lhat Includes Identifiable training In the specialty or subsf)ecialty area 

of medicine to be certified. This training shall be evalua{ed by !he Division ·of Licensing 

and determined to be equlvalent In scope, conlent, and duration ta those .ofan ACGME 

or RCPSC accredited program in a related specialty or subspecia!ly area of medicine 
and to be adequate for training In !hat speclalty or subspedalty area of medicine In 
6fd8rlb..j)7afeCfthifjjU6UifhE!atth 8mlSafety. Teaching or praciiC:e experience· acceplec"i' · 
under this subparagraph shall be evaluated by and acceptable to !he creden!iafs 

committeeoflhe Specially board pursuant to standards lhat are (1) specifled !n the 

bylaws of the specially board and (2) approved by the Division of Licensing in 

accordance with criteria set forth in these regulaUons-

Physicians applying for certiflcalion who qualify under !his subparagraph. shall be required by 

the specialty board lo have saUsfaclorily completed an ACGME or RCPSC accredited 

residency !raining program. This residency shall have provided !raining in: the conditions and 

disease proce::ises. that are Included in lhe new specially. 

Physicians whO are certified by specially boards under !his subparagraph which are 

lncorporaled, or organized as an association on the. effecliv~ date of these regulations. may 
advertise their board cerlificatlon for lh,ae years from !ha errec!ivs date of these ragufaUons. 

Dllfing (hat lime, !he specially board shall 9amonslrate lo the satisfaction of lhe Oi'lision of 

Licensing fhal !here fs in exislence one or more postgraduate. training programs that include 
identifiable trarning in the speclalty or subspeciafly area of mBd1cine to be certified that meet 

the requirements of subparagraph {A) or (B) of this paragraph (8); then the specJalty board's 

approval shall be permanent unless withdrawn under subseclion {c). This training shall be 
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evaluated by lhe Di'lision of Licensing and determined to be equivalent in scope, confenl, 
and duration lo those of an ACGME or RCPSC accredited pmgrarn In a related specialty or 

subspccfalty area of medicine and to be adequa(e for !raining in thal specialty or 

sub!lpeclatty area of medicine In order to protect lhe public heallh and safely. If a specially 
board cannot demonstrate- its equlvafency to ABMS boards In the 1hree years fOllowtng !he 
effec:IJve date of lhese regulatlons, its members may not lhereaRer advertise certificalion by 

that board. This period may be extended for a year if the Division of Licensing determines 

that the specialty board is making a goad faith error! towards achievlng equivalency to ABMS 
boards. 

Physicians who are certlHed by specialty boards under this subparagraph which are 

incorporated, or organJzed as an assoclatron after lhe efred!Ve date of these regulations, 
may not advertise their cerlfficallon unlil the specialty board Is determined by the Division of 

UcensJng to be equlva/anl toABMS boards. The spedalty board shall demonstrate to the 

saUsraction of the Di\llsion of licensing \hat there Is Jn e:.c:lstence one or more poslgractuate 

training programs that Include idenllfiabla (raining In the specially or subspacfa!ty area of 

medicine to be certified that meet the requlremenls of subparagraph.(A) or (0) of this 

paragraph (8). This training shall be.evaluated by the Division of Licensing and delermined 

to be equivalent in scope, content, and duration to lhqse ofan ACGME or RcPsc 
accredited program in a related specialty or subspectally araa of medicine and lobe 

adequate for training In thal specialty or subspedalty area or medicine fn order lo protect the 

public health and safety. · 

(9) Except as provided In subparagraph {8)(C) above, at lhe lime or applh_:atfon for 
approval-to the Oir/isi_on o( Licensing, a specialty board shall demcmstrate that one or 

more J?Ostgraduate training programs are In existence and lhat these prowams provide 

Identifiable training fn the specially or subspeclalfy area of medicine in which physicians 
are seeking certification. Thfs !raining shall be evaluated by the Division of licensing 
and determined to be equivalent In scope, content and duration lo those of an ACGME 

or RCPSC accredited program In a related sPecially or l_>ubspecialty area of medicine 
and to be adequate Fol' training ln lhat speclalty or subspecialty area of medicine In 

order to protect the public health and safety. 

The specialty board shall submit a plan that (A) estimates the number-of physlclans· tO be 
certified through subsection (b)(Bl{C), above; {B) specifies lhe numberand locaUan ofpost 
graduale traintng programs developed and to be developed; the number of trainees 
completing the training annuaf!y; {C) demonstrates lhe equivalency of those programs, as: 
provided for rn subsection (b)(8){B), above; (D) provides for monitoring to evaluate the 

quallly of existing programs.; and {E) allows for upgrading of !he parameters of Iha special~/ 

or subspeclalty area of medicine to accommodate new developments. 

Every year the specially board shall report to the Division or Ucenslng its progress in 
implementing the plan ror postgraduate training programs in !he ilpeciafty or subspacially 

area of medicine !n which physicians Eire seekfng cartiflcallon. Failure to so report shafl be 

grounds for Withdrawal of approvaf bY lhe division. Failure of a specliilty board to establish to 
lhe satisfaction of lhe division that it fs In compliance with its plan, as stated in Its original 
submission to ttie divfsiO~, shall be grounds for withdrawal of the division's approval of the 

specialty board, Fallura of a specialty board lo provfde evidence Iha! the postgraduate 
training programs are equlvalent In scope, content and duration lo those of ACGME or 

RCPSC accredited programs.shall be grounds for Withdrawal of the apprnval. ·· 

(1 Ol The spe1f1a!ly board shall require all physicians who are seeking certificalion to 
successfully pass a written or an oral examination or both which tests !he applicants' 

knowledge and skills !n the specialty or subspeclally a,ea of medicine. All or part of the 

examinaUons may be delegated to a testing organization. AU exarninalions shall be 
subject lo a psychomelr!c evaluation. The examinations shall be a minimum of sixteen 

{16) hOurs in renglh. Those speciafty boards which require as a prerequisite for 
cerlifrcalion, prior passage of an ABMS examination ln a related specialty or 

subspecialty,area, may grant up lo eight hours crec:f1t for the ABMS qualifying board 

exa:minalion toward the sixteen (16} hour testing requirement. 

(11) The specialty l:mard shall issue certificates to those physicians who are found 
qualified under the :1tated requtrernenls of the specialty board. 

(12) The specialty board shall assist in mainlaining and elevating the standards of 

graduate medical education and facilities for spe_cfally !raining in medicine in 
collaboraOon with olher concerned organizations and agencies, and have a mechanism 

for assisting acctedlling agencies in lhe evaluation of training programs. 

1 /'1(\/'"'of'II,: 
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(c:)(1) Upon request the Division or Licensing Will approve a specialty board ff it meet;, the 
crlterla set forth in these regulaUons. The division may withdraw the approval of a specialty 

board if lhe division finds that It fails to meet the criteria sel rorth in these ~egulations, 

{2) WUhfn 30 working days ofteceiptof an application for special~/ board approval, Iha. 
division shall Inform the appUcant in wrfllng thal It Is ei!her compiele and accepted for 

Hling and refer~ar to amedical consultant selected by the division or that II !s deficfenl 
and what specific inforrriallon or documentation is required lo complete lhe application. 

(3} Within 918 calendar days from Iha dale or Hllng of a complelod appflca!lon, the 
dlvfsion shall Inform the appllcant In wriUng or {ts decision regarding lhe appl!canrs 
approval as a speclally board. 

(4) The division's Ume. periods for pmcesslng an applicalion from the receipt of Iha inilial 

applicatlon to the final decision regarding approv~I or disapproval based on lhe 
division's actual performance during U1e two years preceding the propos:al of this section 
were as foUows: 

(A) Minfmum • 646 d?YS. 

{B) Median• 714 days. 

(C) Maximum - 918 days. 

{d) Specialty boards approved by the Dfvlslon of Ucensing shall certify every Uuee years 

from the date of approval that lhey conlinl!e lo meet the requirements of these regulallons. 

(e) The Division of Licensing shall conduct suc::h evafuaHons as Udeems appropriate to 

an sure that appllcant boards applying lo the division meet lhe criteria of theae regulat!ons. 

Note: Authority clted: Secllons. 651 and 2018, Business and Professions Code: and Ser.:Uon 

153"70, Government Cade, Reference: Section 651, Business and Professions Code; and 
Section 15376, Government Code. 

HISTORY 

1. New section flied 1-27-94; operaUve 2~2a.94 {Register 94, Na. 4), 

2, Amendment of subsecllons (_c)(2) and (c)('J) and new subsections (c)(4)--{c)(4}(C) filed 
3-24-99; operative 4-23-99 (Register 99, No. 13). 

This database is current through 1/2/15 Register 20 t5, No. 

16 CCR§ 1363.5, 16 CA ADC§ 1363.5 
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t;nited States OistrictComt, Comm1m:ral st,ued, Pmleclfon or lh1 

F..O. California, Adv11!1itlng 

Business o~ Proles~Jonal s~rvicasPerryJ. BINGHAM, D-.D.S,1 and the Amerkan Academy of Implant 
ComnlQrclal Sp~eefl Pn:il;;r.lkln Qf HiDentistcy, Plaintiffs, Adv(l:rllsino 

V, 

FederaJ CourtsCuth1een HAMILTON, In her Official Capacity as- Directo1-, California 
Judic:i;1I Oeds\Q111111d tiardship

Department of Consumer Affairs. et al., Defendants. 

No. crv, S-99-0499 DFLJFM. May 15, 2000, Righi to Di.c!ine Juri~dictlon; Abstent:an 
O □ clrlmt 

Dentist and U1e American Academy of Implant Denllslry {AAID) broughlacllon challenging 
Star11 Co-.ul Riwl1r.vaf Dnni1!l an!I fadaml 

the California Slate Board of Dental Examiners' enforcement polfcy prohiblUng the Coml Abi\111\~!lll 

advertisement of certain cred~nUats by California flcensed dentists. Upon p!ainliffsr molion 
for summaty judgment, the District Court. Levi, J., he!d that board's enforcement policy Secondary Sources 

vlo.Jaled first Amendment lo exten! that it prohibited advertisement. or MID credentials B. Jurlsd)cl!on Over Part111s-P11rs.om1I 
unless !he advertising denlist had at least one ye~t ofposl graduate academic study in JurisdiOlltin 

Implant denlislry. 
Oal, Prac, Guith! Oiv. Pro, Bi'lforu Trial Ch. ,.. 

Motion granled, ,,.[3:130JAlla1Jm!ng Iha a~Uon f~ flied 111 3 
cuurl will\ subject ITT!).llorfur'.sdlcUon, !Ila r.exl 
atop 1~ to ,;f~l!llmfno wh11lhar il!al tourt haa 

i West Headnot_os (9) pnWerlo rantler an affacliva Jud[1m11nl 
a1111insl th& d11lend11nl$ liwaL 

Change View j Apprilprlall!lll!S'S-of fed.em[ Comt 

F~d!!.l"i"IJ~o_y,:1,~. -~ ..FJtn1;1ss and bard ship 

In. considering whether a cas1;1 rs tipe f9r review, acourt must evaluate the mness 
of the; Issues for judicfal decision and the hardship to lhe parOes of withholding 
court consldera1ion. 

2 Fe-deral Courts ~ Fltm1s.s and hardship 

A ctafm is fit for decision, for pufposes of ripeness analysis, II lhe Issues raised 

are primarily legal, do nol require further factual development, and the challenged 
action ls Hnaf. 

3 Federn:I _Courts :P Environment and health 

Although regulalion containing policy fOr ad•1ertising ofcredentials Issued by 

recognized dental specialty boards and as?1oclattons was not yet operative, sull 
challenglng Californla Stale Board or Dental Examiners' enforcement policy 

prohibftfng- advertisement of certain credentials by California licensed denllsls was 

rip-a- for- ad/Ud(caUon slnce·recoriWas de;eroped, the dispU,te w~s prh"08rily leg~ 

and pfalnliffs would suffer hardship wllh continued delay; If dentist were to 

adverUse his American Academy of Implant Denlistcy (MID) credentfals, he 

would violate- statute and could be Immediately subject to sanctions, including 
re11ocatlon or his license. West's Ann.Cal.Sus. & Prof.Code§ 651; Cat.Code 
Regs. title 16, § 1054. 

5 Cases that cite.lhia headnote 

Federal Courts ~ Younger abstention 

Younger abstention only applies to proceedings that are judicial in nature. 

4 

5 Fadaral Courts 1~ Particular Cases, Contexts, and Queslioos 

Agency's re'liew of proposed regulation for compliance with the necessit'J and 

clarify standards of Go\fernment Code was not a Judicial proceeding, a"nd Younger 

abstention, therefore, did not apply. 

Abilten_llon Undar _Col qrado River 
Walar Co-nsaivauon- Oi!Jlrlct v, Unlti1d 
St.ifo~,--424.U.s_. SQQ, llS. S. Cl~:1236, 41 
L. Ed. 2d 483, Glveri lhn- E;,1falence of 
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_19l A.t.R. Fed. 2111 {01iglr1ally publlsh11d 111 

2004t 

..:(hi! annolntllm i;;oP.ii~ta: and analyz.es 
casils fn wlilclt lh11- fQ!Ioral ~ourt~ hMa 
t!iscussad 11r deh1mifflijd !ha approprialon!i:ss 
of il dlsfrict coud'R ab~l11nllon fl'Jm a fedorn! 
pll1C1111drng giY~n !he Bxlslan<<11 o... 

When Ara Proc<1E1<llngs Pa(ilfhil 110 11,i 
to Permit Federal Court Absfun lion 
Undsr Colorado RlvElr W!t\er 
ConsorvaUon Dist v. U. S,, 424 U.S. 
800, 95 5. Ct. 1236, 47 L. Ed. 2it .flt!, 9 
En1,1't. R,fp. Ci!~.(BNA) 1016 

17G A.LR. Fad. 517 {Origin ally pubJL,had 1n 
2002) 

.•.Thisarmo1a!ion collucla im<l anofy;i:e3 
cn111 ill which. fedaral rmJrts h.eva discussed 

_____Qt.d!lle.m1ln~!J.wJta\1111u concurrent action in 
11 iloltt orforsign court Is parn1lel lo a fed%al 
il.,;11011 for U1tt pu1pos11 _, 

Sa;, M<lrn Sm:ondar'/ 3m1rc11s 

Briofs 

Joint App,mdl;-i; 

20I0WL 723711 
Kmpskl v. Croclere 
Suprama Cour{,1( 1h11 Uniled S!ales_ 
i'°ijbwar, M, Wto 

... Ploinliif, W;\NDA KRUPSKI, by and 
lhrnugfl h.11ru11darni,11111<1 altom11ys, ;<u~a 
O~fand3nl, COSTA CRUISE. Ll~JES, N-V., 
l.l.C.,d!b/a. COSTA CRUJSE LINES, ~ml 
olle_yas ;µ rolfow:i: I. Tha! lhis ;, a taus" -Of 
acUon~, 

Brft!fforlhe P11Htion11r 

2013 WL l'.l6W9J 
.Sp1lnl O"J1Pm1m,c111ions Company, LP. v. 
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Supronie Court 61 lho, Vni!OO S!11l11A 
June 2B, 20136 Constltutlanal Law '~ Health care 
.•.Sprint Cammunica!lons Company, L.P.,Heallh ~ Advertisirg ("Sprfnr) r, aUmilud pa11n11r!lhlp oroanlred 

Oenllsts' adverllsement of !heir American Academy of Implant Dentistry (AAID) under DalnWnre law Iha! p111na1ily pn>vid11s 
te1ucommuntcallon! ,er,lces lo Jh;J public.

credenbals con81iluled commercial speech pro!oc\ed under !he Fin;! Amendment. Sprint's pnr1nars fnciude U.S. T.•. 
U.S.C.A. ConstAmenct 1. 

Jo!nl Appendi:< 

3 Cases that cite this headnota 2002 Wl 32102932 
DOLi: FOOD COMPM/Y, at at., Pu11tium1rs, 
v. Oornnfo Dennis PATRICKSON, 111 al.,

7 Constitutional Law ► Reasonableness: retalionship to governmental Res11ondMlS. DEAD SEA 8ROMINF. co., 

interest LTD., el al, Pull!ic11un.1, v. Gerardo Dijnni& 
PArRlCKSON. Bl al , Resp1:md11nl!

Commercial speech Ulat Is not false, decepti11e, or misleading can be restricted, 6upr8ma-Oau1l of lh!I Unll'1d 31iil,n. 

bU: only If the State shows that lhe res!tlclion directry and materially advances a Augu,t ~3. 2002 

...Ptlf"!,ua11I !a Hnwaij Rule ofCivil Pror,0du1~substantial state Interest in a manner no more extensive than necessary to serve 
14 ~lld wilhill tnn day, aflar Sllf"Vifll] Its 

Iha! interest. U.S.C.A. Const.Amend.1. O!'iQfnal aruwer. d11fend11nt Oo!e FQOd 
Company, fnc. f'Oof')') heMby mos it9 !hird• 
party complaint complalnlR(I of Osa.•• 

8 Constitutional l.aw ~ Business or professional servfces Soa Moro Briefs 

Wllh regal'd lo advertising of credenlfafs from professfonal organizations, stale 
Tr!a.1 Court Oonumonls 

may nof, under First Amendment, completely ban statements lhat are not actually 
POINTE 51\N DIE:GO RESIDENTIAi,.or Inherently mlsleadlng, such as certllicaUon as a specialist by bona fide 
COMMUNITY LP.• a Cnllfoml11 llmitod 

organizallons. U.S.C.A. ConstAmend. t. partnor.ihlp 11nd <;osn~!I BUJld,ui; 
Cocporatron of Callfomta., a CalifC1rnla 
corporation, Plidntirfs, v, W,W,1. 
PROPERTIES, LI.C., aCaUfornla 

9 Constltutlonal Law ~ Health care lhnitod II ablllty compllny; A~lr<1 
Management Corporation, a ca11rornra

Health ~ Advarfising corporation; Patornb11 Walng11rt11n; an 
Cal!fomla Slate Board or Dental Examiners' enforcement policy- v!o!ated First lmfMdual f'o!a,rW1mnor & Assachd11:s; 

Alias Hmmm, LLC, a Cal!ramta lfll'lft(!d
Amendment lo extent that it Prohibited adverUsemenl of American Academy of tr.iblilty a Callrornla corporation and 
Implant Dentistry (AA!D) credentials unless the advertlsing dentist had al feast Doc,; 11hro11gh 50, 

one year of post graduate academic study In lmprant dentistry; board railed to 2002 WL 34077966 
POIMTE SAN DIEGO RESIDENTIALshow that advertisement of MID credentials was inherenUy misleading, lhat 
COMMUNITY LP., a Cal11ornia ~mlled 

_advertisement ofMIO credentials would mislead I.he public into believlng that lhe pertnet5hfp and Gomd Bu!lthirs. Corporation 
_ofCa_lffomfa-, a ~alifo_rnle_<:81'flOralion,d~n_tl.!!..l P.l.{!.glpg .!ti.!! ~(:lv~r_u,e_me.nt .ha..d at lea~t orie year of p_ostgradUale 
f'1a·1iiU1b. v~W.WJ~ PRoP~tfF.S, Li.C., a 

academic work In implant dentistry or that any potenUat for consumer deception Callfamla llm!lad llahirity nomflany; Astra 
Manaaemont Corpor:iltoJri, a Californl.:1ooufd no! be addressed by dlsclosure requirements rather than prohib!Uon. 
corporallon; Pafomb!I Wein!l;ill~n. a-n 

U.S.CA Const.Amend. 1; Wesl's Ann.Cal.BU$, & Prof.Code§ 651. fndMd11a/ P&la,r Wennar S Assocla!Qs( AU;i:~ 
Heme,, I.LC, ii Califomfil ,lmited l!abilily a 
California 1:orpornlion and Oo,u t lllrough 50,4 Cases that cite this headnote 
Sup~rlorCanrl ofcanrorn)a, s,m Of!J!lO 

.. ·.•-,-· Counly 
March 04, 2002 

Attorneys and Law Firms .••Tho pfainliffslcros:; dor!Jndanls war/I 
reprnarllod by Stiilllln SfrauH. frank Tobin 
and Poul TYrolL Daf,mdants/crou- ,•1234 Richard W Nichols., McDonough Holland and Allen, Sacramento, CA, Frank R Recker, 
complafnanl~ ware rapresanfod by O"ugl,rn 

pro hac vice, Frank R Recker and Assoclales, Marco Island, Fl, far Plaintiffs. Rayndd~. R.Ga}'lord sm!lh arid Afan 
GrMnbarg.... 

Joel S Prirres, Attorney General's Office of !he Slate of Californla, Sacramento, CA, for 
City or Cola ti v. Caslm1.in 

Defendant. 
2000 Wl 35726030 
City ofColall v. Ca!ihmanMEMORANDUM OF OPINION AND ORDER_, Sup\lriorCcurl o(Cal[fomia, Son1111111 Ca1i11!y 
Fabnrnry 01. 20 □ 0 

LEVI, Dls!r!ct Judge. · •.. Clnn. 19. ih., dofilnd"a~i;• moUon I<> slrik~ 
lh!I compJaJnl llndorCCP §425.16 wa!i Ilea Ill 

This fs a First Amendmentcommerciat speech case in which plainlirfs Perry Bi{lgham and by this Cnurt on Oac<Jmh'lr 6, 19911. Plaln!llf 
nppoarod by and lhmugh ils allornnys. 

the American Academy of Implant Dentistry (MID) challenge the Cafifornla State Board Of Jefhy W,1ltGr and Henry Haalor; ... 
Dental Examiners' ("California Oenlaf Board~ or ·oental Board'') enforcement policy 

Abcei:(ec v. Ha11p. Corp. uf AmGr!caprohibiting the advertisement of certafn credenllals by California licensed dentists. Plait:iHffs 
now move for summary judgment. For !he reaaons staled below, tha motion will be gran!ed. 20\4 'M.55iJ2~76 

Ah&eda ·1. Hosp. Carp. <If A111nrica 
Superior Court of Calirorn/a. Vijn\ur,1 Cour,ly

I. July 01, 2014 

Implant dentistry consists of the placing of •devices [or attaching artiflciaf replacement teeth ... TIME:03:21:llO l'M DEPT. :mcLERK 
Chrtsr;ne Sch1Jlfols EVENT TYPE; Rul[n-J onlo the same bones to which natural teeth are anchored.' 1 (P!s.' Exh. OD, Defs.' Regulator/ 
Suhrnil\ad Maller CASE CATEGO~'f: C1·1il • 

File, at 546, MJO Posilio,:, Paper: Specially Recognition and the Future of Dental tmplants.) Ur.l[mltad CASE TYPE; Wrnr,gful Tarmtna1i!m 
Tha Court, havtnq prev,ousty lakan lbt1 Moll..This case arises from !he intera'ction of four sets of facts or circumslances concerning Iha 

practice of implant dentistry. First, any dentist with a general license to practice as a dentist S~,; .',1or<) Tti~I C,;iurt Occmnar,r, 

may perform Implant dentistry in California. There is no requirement of any special training 

or education beyond that required for lhe Ucense to practice as a dentist. As a consequence, 
any licensed denllst may advertise Ihat _he or she practices implanl dentistry Second, 

implant dentistry is riot one of lhe eight specialities recognized by the America~ Dental 

https://Caslm1.in
https://Ann.Cal.BU
https://lv~r_u,e_me.nt
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Association if\DA) and lhererora no ADA credentials are avaHab[e In implant dentistry as a 

distinct field or specialty. However, lhe ADA does award credenua:rs !n oral surge,y, 

periodontics. and prosthodonlic3, fields that Jncllkle Implant dentislr/, b~t !hatrequiro 

extensive post graduate academic training, {See Berger Deel. 1111 3-4.} Third, the MID, a· 
national dentist organizaUon founded In 1953 wrth some 211 California members, {$ee 
Campi. 1113}, arguably fills the gap between the {ianeral dentist and tli-e AOA specialist by 
awarding Iha credentials of "Fellow• and "Diplomata" In implant denUs1r/ to Jicensed dentists 

who "1235 have completed cer1aln requirements. J. These requiremen[s fnclude tesl!ng, 
several hundred hours of contimllng educallon in implant dentistry, and clinical experience 

also ln implant dentistry. (See ShuckAff. al 1.) The MID requirements, however, do not 
Include post graduate academlc iralning al an accredilad dental or medical school. 

Finally, a$ applled to dentists, Cal. Bus. & Prof.Code§ 651(h)(5)(A) allows a dentist to 

advertise credentials or a specially certification awarded by a private or pubHc baaed onry If 

that board or aganc.y rs recognized by the Calirornra Dental Board. Unlit recenlly the 

Californla Dental Board appeared to rely upon lhe ADA In maklng i'ecogn!Uon decisions. 

More recenlly, however, as a result of the predecessor lawsuit lo this action, the Cal!f□mia 
Dental Board has developed Its own recogn!tlon standards which have been reduced to a 

proposed regulallon. 

Plalnliff Bingham Is a Ca!lfornfa licensed dentist practicing general dentistry. He fs _a member 
of the MID and has been awarded the. 'Fellow'_ and "Dlplomate~ rankings fn Implant 
denlislry from that organization. Not surprlsingly, Bingham and other members of lhe AAlD 

want to adverftse their MIO credenUals and _hava Sought permission to do so from the 
Dental Board. As explained below, the Catifornla Dental Board's tegal position pas 
undergone some development In lhe course of lhis lltigatfan. Hs bottom line has not 

changed, however_ It does not recognize the AAID or its credentials, and it stales that under 
§ 651 (h}(5)(A), Car. 13ua, & Prof.Code-, it Is antllled lo lake enforcement action agai11st any 
dentist who advertises MID credentlals unless ttie- dent!st has one academk: year s!u:dying 
implant dentistry al an accr0dited dental or medical school. 

A. Prior L/tfgatlon Hf story 

i::~e plalnliff~__first c.h.~11~--~'¥:d_ '!_le ~.~!~f!=J(~!..~P~n.t~L~2aJ9'.~ P.9~\Jlo[l jn_<~n ~c_li(lV.Ji.l.~~Jn 
September· 1997. The court dismissed that action as unripe. ?ae Bingham v. Berte, Clv. No. 

s..:97-1817 DFL JFM {Bingham I), Order-of Jan. 15, 1998.Atthe llme of !he prior !3cllo.n, 
the Dental Board followed an Informal policy of deferring 19 ihe ADA as to which credentials 

and speclalltfes should be recognlzed. In the federal aclioil, pla!nliff~ ar~ued_ lhat. Iha ADA 
Improperly had declined lo recognize lffipfant dentistry in orderto protect other existing 

specfalJUes rrom competition. Whafever the merrfs of that posllion, the court coiicluded that 
!hose arguments h¥d not been prase~ted to lhe Dental Board fn Iha Hrs( Instance and that 
plafnliffs had not ye! sought adeclaraiory decision from th_e Dental Board either approving or 
disapproving a particular proposed adverUsement. Thus, prror to llligaling their claim In 

federal court, the plainllffs were ordered to "seek. relief from U,e Oentat Board directly.• 3 Jd. 

at 4. The C:Ourt noted: 

The Dania! Board also must cons!derwhelher a Hat ban on any advertisement oF AAiD 
credenOals-even If accompanied by appropriate disclaimers-ls required to protect lhe 

publlc from misleading advertising. The Dental Board may wen conclude that the proposed 

a~VJ~l-~.'.3mer1t shou_ld be permi!led_, .Even lfit reaches a dlff~rentQ9n~lusion, the record 
will be far clearer as to why the Dental Board concludes thal such a '1236 ban Is Justified 

fn lhe circumstances" here. 

Id. 

On February 9", 1998, lhe plaintiffs requested~ by letter, a declaratory decision from the 

Dental Board under the terms of Cal, Gov.Code §.11465.20. 4 (See Compt n8.) Despite an 
exchange of letters between counsel for plaintiffs and counsel for derendants, no action has 

e•,er been taken by the Dental Board on plaintiffs' request for a declaralory decision, 

presumably because at roughly the same time as !he request the Denied Board began 

drafting a regulation to address the issues presenled by Bingham I. 

On March 15, 1999, Um plalntiffs again med a complafnl In federal court, •containing 

substantially the same legal assertions~ as the earller September 29, 1997 complaint. 

(Compl.ff 6.) Since the ming of lhat complalnl, the Dental Board has proposed Cal.Code 

Regs. Ill. 16 §- 1054 as its mechanism to enforce Cal. Bus. & Prof.Cod=§ 65 !. 

B. The Oa11tal Board's Currant /1tlerpretation of§ 651 

Page 3 of 8 
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Allhough § 1054 has not gone Into effect, lhe Dental Board currently interprets and enforces 
Ca!. Bus_ & Prof.Code§ 651 according to the standards cor.lafned in the proposed 

regulallon. ;1, According to lhe Executive Officer of the Oenta! Board, "[tjhe Board policy for 

advertising of credentials Issued by Recognized Dental Specialty Boards and Assoclallons Is 
expressed !n proposed Section 1054.06 {Coleman Decl, 1J 1 I.) 

Thus. the Dental Board's current policy under Cal. Bus. & Prof.Code§ 651 ls· that: 

(a) A den list may advertise lhal he or she has credentlats from one of the dental spacialty 

boards recognized by lhe Board of Dental Examiners or the State ofCaflfornla, pursuanl 

to Section 1054. 

(b) A danUst may not advertise credenllafs granted by a private or public boa·rd or parenl 
association which ts not recognlzed pursuant to Section 1054, unless: 

(1) The privala or public board or parent assacialion which grants lhe credentials 
currently reqlliras: 

(A) The successrur completion of a fonna/ advanced education program at or affiliated 

wUh an accredited dental or medical school equivalent lo al least one academic year 

beyond the predoctoral curriculum; 

{B} Successful completion ofan oral and wrillen examination based on pyschometric 
principles·, and 

(C) Training and experlence subsequent to successM compfeHon or {A) and (B) 

above, to assure competent practice In the dentaf discipline as determlhed by U1e
prlvate or publfc: board or parent association which grants !he credenllalS. 

•1237 {2) Any adverfisemenl which references lhe denlist's credentials shall include lhe 

following statement "(Name of anno4nced dental discipline} Is a discipllne not 
(ecognized as a dental specialty by the Board of Dehtal Exflminers oflhe Slate of 

California." 

(3} The ~~n~st djscfQ_sl)a lhc1_t h~ or _she is a g_ene.ral d_e_ntist in._ariy advertising which 
references the dentfst's credenilals. 

Cal.Code Regs. tit 16 § 1054,1 {proposed). 

The AAID 1s not recognized by the Dental Board. Thus, \.lnder the Dental Board's current 
enforcement policy, AA!O credentials cannot be advertised si1icP. Uiey are not earned after 
an academic year of postdoctoral curriculum al an accredited dental or medJcaJ school. 1 

Because plainliff Bingham has not completed one year of post graduale sludy in impIanI 

dentistry, and because lhe MID is not recognized by the Denial Board, were he lo advertise 

his AAID credenlia!s, he would violate cat Bus. & Pro[Code § 651 ?Od could be subject to 
sanctions, including revocation of hfs_ Ucense. See car. Bua. & Prof.Code§ 652. 

Plaintiffs bring this action to challenge the one year educational requirement. They do not 
attack lhe Dental Board's disclosure requirements nor do they quarrel with U,e tesfmg, 

!raining and experience requirements, 

__ 1!.BJP.e.~f:!~~ 
The Dental Board argues that Jhe plainUffs' claim Is not ripe for adiudicalion because 
Cal.Code: Regs. lit. 10 § 1054 ts no! yet operative. Instead, lhe Dental Board argues that lhe 

court should abstain from jurisdiction until the regulation goes into effecl. The basic problem 

wilh !his argumenl, however, [S lhal what 1s being challenged is the Denial Board':. present 
enforcement policy under § 651, and this policy is now in place and does not wait upon 

impfemenlation of§ 1054. 

2 "In considering whelher a case is ripe for review, a court must evaluate '(11 the 

fi!riess of lhe Issues for Judicial decision and [21 the hardship lo lhe parties of withholding 
court consideration.'· US West Communications v. MFS Info/ens/, fnc.. 193 F.3d ·1112, 

1118 (1999) (quoting Winterv_ Cafifarnia Med. Ravfew, Inc., 900 F,2d 1322, 1325 (9l11 
Cir, 1989}) {brackets In orlginal). "A claim is fit fo( decision if lhe Issues raised are primarily 

legal. do not require rurther factual developmen!, and me challenged action Is flnaf.~ VW11/er, 

900 F 2d al 1325. 

3 Unlike the c!airns in Bingham I, the plaintiffs have presented sufficient evid11nce of the 

Dental Board's enforcement policy. The Dental Board has conceded ln its opposition papers, 
(see Defs_' Opp, Summ. J. at 5), in ils answers to lhe plaintiffs' requesls for admissions. 1 
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and at oral argument on March 24, 2000, tllal Bingham and other members of t_he MID 
would be subject to sanctions If they Were •12:JB to advertise their AAIO cradentlals. fl Is no 

longer ~speculative· as to whether the plaintiffs would be subject lo dlscipline for advertising 

AAID cr13dentlals. See Bingham I, Order of Jao, 15, 1998, al 3. As aresult, the conlroversy 
Is primar/ly legal; whether the Den!al Board's advertising prohibJtlon vfo!ales lhe Fln~I 

Amendment. 

The plaintiffs also presen1 a compelling argument ror hardship. Over two yearn have elapsed 
3fnce the dlsmfssal ofBfngham L During this two-year period, Bingham and members of the 
AAID have been unable lo advertise llleirAAID creden!lals wllhoutjusfffla_ble fear of 
professlonal dlsdpllne fmm the Dental Board. This Injury will persist If their claim rs further 
delayed, 

The Dental Board atso argues that plainttffs ·have failed to ex-hausl adminjslratftte remedies. 

Yet ltJs unclear what further steps plalnUffs could lake to challenge lhe Dental Board's 

present enforcement polfcy. After Bingham I Was dismissed, pfaintiffs promptly sought 

dedaratory relief from Iha Dental Board lo clarify whether MID cerlifications could be 

adverllsed under§ 851. Allhough the fr request for declaratory relref was not acted upon,~ 

lhe Dentl1 Board In fact did clarlfy and articu!ale its enforcement Policy, and this clafification 

!s embodied in proposed § 1054, There are no admltlislr~tlve remedies left to exhaust. 

4 Finally, Iha Denial Board argues !hat If plaintiffs' claim ls.ripe ror-adjudlca!lon, 

the court should nonetheless abslaln rrom exercising its jurlsd[ctlon _under Younger v. Harris, 
401 U.S. 37, 91 S.CL 746, 27 L.Ed.2d 669 (1_971), f>ecau!ie the Denial Board's- proposed 

regulaUon is before lhe CAL In an ongoing aclmlnistrauve proceeding. Younger abstention, 

however, only app118s 10 proceedings that are Judicial ln nature-. see New Orleanr;; Public 
Serv., Inc. v;. Coundl o{t11e City a_f New Or/l;i<llls, 491 U,s. 3"50, 3-70, 109 $.Ct. 2506, 2S1!l, 

105 LEd,2d 208 (1969), The OAL's review of the proposed regulation for comPfian£e with 

the necessity and clarity slandards of the Government Code ls not a judlclal proceed/rtg. 
Younger abstention, therefore, does no! apply, 

Plaintiffs clafm Is rlpe ror adjudication. The record Is developed, the dispute ls primarily legal, 

and Ille plafntlrfs would suffer hardship wil_h continued delay. 

/If. Commercfal Speech 
6 7 The ptafnfiffs' advertisement of their MID credentrars constitutes commercial 

speecll protected under the FlrstAmendment. See Virginia BO~rd ofP/Jarmaay v, Virginia 
Cftize-ns i:;onstmw Cor.mcil, Inc.. 425 U.S. 748,770, 96 S.CL ts 17, 1330, 48 L.Ed.2d 3<16 
(1976). lhe states may prohibit raise, decepllve or misleading advertising. Sae- Id. at77 l 

-72, 96 S,Cl. al 1830-3-1. ncommercial speech that Is not false, deceptl\Ja, or misleading 
can be restricted, but only if !he Slate shows that the. reslrlclio[! dlreclfo/ and materially 

advances a subslanlial state interest In a manner no more extensive than necessary to 
serve "Iha! interest." 1/Janez. v. Florid.I Dep't ofBciSifleSS and Professional Regulation, Bd. of 
Accountancy, 512 U.S. 136, 14.2, ·114 S.CL 2084, 2088, 129 L.Ed.2d 118 (1994) (citing 
Central Hudson Gas & Efectric Corp. v. Public Service Camm'n ofNa,v York, 447 U.S. 557, 

saa, 100 S.Ct. 2343, 2)51, e5 L.Ed.2d 341.(19BO)); see also /are R.M.J., 455 u.s.19·I. 

203, 102S.Ct. 929,937, 7i L.Ed2d 6<1 (1962). 

•1239 A. Commercial Speech In Profassfonaf SeJVlces 

_8 --The Supreme Court.has held-that tfla advertising of credenlials-rrom professional -
organizations !s not inherenlly misleading to the public. In Peel v. Allorney RerjlstraUon & 

Discipfin<ll'Y Comm'n of Illinois, 496 U.S 91, 110 S.Ct. 2281, f 10 LEd.2d 83 ( 1990), a 

pturality of lhe Court found thal an attorney who designated himself as a ~cer!ified Civll Trial 

Speciatisl by the Nalional Board of Trial. Advocacf was ~ot engaged in misfeactlng 

advertising. !n overturning the Illinois Supreme ~ourt's finding Iha.I the general public might 

be misled by the advertisement and could mistakenly believe that !he rawyer was more 

qua!ilied than his peers or had received a credenlia! from an officlal stale organlz.alion, th"e 

court held: 

This analysis confuses !he d!stinclion between statements of opinion or 

quality and statements of abjdve facts that may support an Inference of 

quality. A law1er's certiffca!ion •.. ls a veriliab!e fact, as are the predicate 
requirements for lhal cer1ilicalion. Measures or !rial experience and hours of 

continuing educalion, like Informal/on about what schools U1e- lawyer 

attended or his or her bar acUvlties, are lacls about a lawyer's training and 
practice. A claim of certification is not an unverifiable opinion of lhe ultirnale 

quality of a lawyer's work or a promise of succass but is simply a fact, albeit 
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one wilh mu!lipfe predicates, from which a consumer may or may oot draw an 
Inference or the likely quallty of an attorney's work in a given area of practice. 

Id. at 101, 11 OS.Ct at 2268 (internal citations omitted). Moreover, the Courtcor.clwded !hat 
even if the public might potentially be misled by a term such as •certified" or •spec!alisl," less 
resltlclive regulallons requiring disclosure could address lhhJ polen(ia/ we!! short of an 

oulrlght prohibil!on: ·a Slate might consider screening certifying organizations or requiring a 

dlsclalmer about the certifying organizations or the slandard$ of a·speclatty. A state may no!, 
however, completely ban sla!emenls that are not actually or Inherently misleading, such as 

certlnca!lan as a specfallst by bona fide organizallons ...."Id.al 110, 1fO S.Ct. al 2292-93 
(lnternaf citations omitted), 

Similarly, In fbanez v. Florida Dep't of Busine!is and Professional Regula/ion, Bd. of 

Accountanr;y, 512 U.S. 1~6. 114 S.Ct. 2084, 129 LEd.2d 118 (1994), the Flori~a Board of 

Accountancy reprimanded a lawyer for advertising her credentials as a Certified Financial 

Planner (CFP)-awarded by a pr/vale organization-bes/de her credenlfals as a Certified 

Public Accountant {CPA)-tlcensed by lhe Board of Accountancy. The Board of 
Accountancy argued that lhe use or Iha term "certified• in her CFP credentials •inherently 
mis/ead[sJ the publlc into beliavlng: Iha! state approval and recognJtion exists.• (d. at 142, 114 
S.Ct. at 2088 (brackets in original). 

9 Applying Peel, the Court held lhat wilhoul CQncrele evidence of deception caused by 
the credentials, the evidence was ~not sufficient to rebut !he conslilulional presu_mpUon 

favoring dlscfosure over concealmenl." fd. at 145, 114 S.Ct. at 2090 (citation omitted), The 

Court held that the mere claim that the commerGial speech may ba- potentially misleadIng 
cannot supplant the state's "burden to 'demonstrate that the harms !t recites are reat and Iha! 

Its restrlcilori will in fact alleviate them to a malerlal degree.'" Id. at 146, 114 S.Ct. at 2000 
(quollng Edenllafd v. Fane, 507 U.S. 761, 771, 11~ S.Ct 1792, Hl □ O, 123 LEd.2d 543 
(1993)). 

The reasoning in Peel and Ibanez Is appHcable to any professional advertising, incllcdlng U1e 
advertisement of denlal credenUafs. Sea Bergner v. CQofc, 33 F .Supp.2d 1327 

(N.D.Fla.1998) {applying Peel and Ibanez in a sult involving the advertising of dental 
creOenUats); ·er •1240 Pafk.er..v. Com111iiriwealth Ofkerltucky;·saa(d Of tJfJiJ{istr;, 818 F.2d 

504 {6Ih Cir.1987)_ Under Peel and Ibanez, then, the Dental "Board's prohibilion of AAID 

creden!lals can only be sustained if !here is a real, demonstrable polenUaf that !he puhl!c 
may bo m!slecJ, and if !he prohibfllon Is necessary to address lhis problem, as opposed lo 
fesser measures. 

B. AAID Credemia/s and Commercial Spaech 

The Dental Board's contention lhal lhe advertisem_ent of AA/0 credenllals will mislead 

members of the pubUc Is not persuasive. To begin with, as in Peel, there is not~/ng 
/nherenliy or necessarily misleading about the adverllsemenl of the MID's credentials. The 
Dental Board does no! contend that the credenUals are meaningless or that the organj;:alfon 

is a sham. The MID is a bona fide organization, and it ac!uaHy Issues credentials according 
to certain publlshed slandards. Thus, lhe MID credentials. that Bingham and other MID 

members desire lo adverlfse exist and members of the public can confirm this fact as well as 

!he predicate acis required for AA/0 cer6ficatlon. In short, the advertising Is not false, 
deceptive or Inherently misleading. 

Nonelhefess, the Denlal Board apparently sees a potentlal for confusion because 

consumers might belteve that the AA/D's credenllafs are fn: some way sponsored by the 
Dental Board, The Board also apparenl/y belfeves thatconsumern assume that professional 

credenllals are backed by at least one year of post graduate academic work and further Ihat 

members of the: public may not understand the difference between an AAID certification and 
the more rigorous requirements or the various ADA special lies. 11\.!hi!e plausible: concerns, 

the Dental Board has virtually no evidence beyond conjeclure lhal any of these concerns 
has real substance. "1 

The only evfdance lhat the Dental Board offers that the advertising of MfD credentials 
would be misleading is canclusory, anecdotal, and speculative, (Soo Coleman Deel., 

Bingham I, ff 6 r1n my capacily as Executive Director o/ the Board, ram aware that lhern 
have been complaints regarding consumer confusion caused by dental adverlising of 

specially board certificallon. ln specialty boards not recognized by the ADA.'): Berger Deel., 

Bingham /, ff 9 ("[T]ha public would be mislead [sic] into believing that an MID or ABOUID 
'Fellow' or 'Diplomata' had (he educational and examination r':.!quirements or an oral surgeon 

and i.pecialist In proslhodont!cs when In fact they do not.''}: Alwcod Deel. Uff 4-8 (anecdotal 
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evidence from a dental patient who was- allegedly misled by M!D creden!fals); _ClncoUa 
Deel. 11115-18 (anecdotal B'lidence from a la\vyerwho rapresenls a dental paUent who 

allegedly received Inadequate dental care from an A.AID ai;credlted denllsl).) 1t The Dental 
Board has not offered any empirical evidence-In the form of studies or survl'!ys-whfch 
would support a concluslon that the adverthdng ofAAID credantlals would mislead the 

general public. See fb;:mez. 512 U.S. at 146, 114 S.CI. at 2090; Pae/, 496 U.S. at 106, 110 
S.Ct. at 2290. More particularly, thefe is no evidence that members of the pliblic assume 
that the AAIO credentials at Issue here are backed by at least one ye:at of post graduate 
study In lmp/a_nl denlfstiy. 

Even assuming that the Denlaf Board. had made an adequate ev!danUary tihowing of lhe

potenliaf for deception, ii has failed to show !hat a total profllbiUon ls necessary. t1 U1 The 

Dental Board's concern as to sponsorship could be·addressed by re~ulrlng dlsc!osure In lhe 

advertisement that lhe MID Is nofrecognizt:Jd by the Denial Board or the ADA. The 

proposed regulation requires disclosure that Implant dentistry Is not a disclpllnE! recognized 

by the Dental Board: an equivalent dlsclalmer might sla!e thal lha MID Is not affiliated with 
the- Califomla Dental Board. Slmllarly, the Denial Board's concern lhat the publlc will make 

Incorrect asslimptlons as to the requirements for certllfcal:fon could be addressed- by 
requtrlng: the ad'/erllsemerit to summarize the requirements for C8rtlficatlon, See Bates v. 
stale Bar of Arfzooa, 433_ U.S. 350, 375, 97 S.Ct. 2691, 270•1, 53 L.Ed.2d 810 (1977]. 

In short, the Dental Board fails to show that the advertisement ofMID credenlfafs Is 

,Inherently mlsleadlng. It rurther fails to show !hat the adverllsemenl of MID ~edenlials wllf 

misread lhe public Into believing that the dentist placfng lhe advertisement has at reast one 
year or f'.k)sl graduate academic work In Implant denllstry. Finally, the Dental Board falls lo 

show that any potential for consumer deceplion cannot be addressed by disclosure 
requirements r.tlher than prohlbltion. } 

IV.Rellaf 
The court finds and declares that lhe Dental Board's enforcement poflcy is uncOnstilufional 

to the extent that it prohibits advertisement of MID credenlia!s unless the advertising dentist 
has at least one year of past graduate academic sfudy in implant dentistry. The remainder of 

the_Dental B_~ar_d'-? _e0f!?,rc~menl policy _yJ!d_er Cal_. Bus. §_Prof,C9de § {i51 fa n_o,tbe.fQ(~ the 
court and, therefore, remains undisturbed. 

v. 
The pla!nliffs' molfon for summary judgment !s GRANTED. 

IT IS SO ORDERED. 

! Footnotes 

According to the AAID, "[uJnl!ke most current forms of dentures, which sit on 
top (X the gums or are allached to existing taeth, Implants may bEI rnserted Into 

the bone, runctroning ltke an artiflcial tooth roof, or may be placed direclly 

against the bone to support a denlaf prosthes_ls.~ fd. 

2 The "Fellow· designal!on Is awarded dir~ctly by !he MID; the higher rank of 

"Dlplomale" is awarded by !he Amert can Board of Oral lmplantology/lmp/ant 
Denllslry, a certifying boo1rd sponsored-by .\fle AAID,.(Compl.U 11-.}-- ·--·-----

3 At oral argument on December 5, 1997 In Bingh11m f, the defertdanfs' counsel 
indicated that the plalntitrs could ask for a declaratory decision from the Dental 

Board as to whether lhelr proposed advertisement '.'Vould be In compliance 
with§ 651{h)(5)(A). (Rep.'s Trans. of Proceedings, Bingham I, Dec. 5, 1997, at 

8,) 

4 Following the dismissa! Of Bingham I. defendants' counsel Serl! a_ letter to Iha 
Dental Board recommending that !he Danlal Board propose a formal 

regulation. (See letter from Primes to Coleman, Jan. 22, 1998.} 

5 On January 26, 2000, !he California Office- of Administrative law {OAL) 

disapproved the Dental Board'3 pro[:ose~ reg[Jlatlon for procedural reasons; 

according to defendants, OAL disapproved the proposed regulation because it 
failed to comply wilh the necessity and clarity standards of Cal. Gov Code§ 
11::149.1, (See Cola man Deel. Exh.2. Decision of Disapproval oi Regulafory 

Action, File No. 99-1214....()3$, Fab. 2, 2000, at 1.) At oral argument on March 
24, 2000, defendants' counsel slated lhat the Dental Board had resubmiUed 
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the same proposed regufi!Uon lo the CAL after addressing lhe proc;edural 
deficiencies, and that it expected approval rn April 2000. According lo !he 

OAL's Internal web page, it appears that Iha OAL has approved the regulation 
and !hat It is scheduled to become operative on May 24, 2000. see 
<hUp:lfccr.oal.ca,govP, 

6 Further, at oral argument on March 24, 2000, defendants' counsel conceded 

lhal Bingham would violate Iha Denlaf Board's. current policy, as expressed in 
the proposed regulallon, If he were to advertJse credentials awarded by the 

MID. 

7 At oral argument on March 24-, 2000, defendants' counsel lndfca!ed !hat MID 
members who have sali!lfled the requirements of proposed Cal.Code Regs. lit. 

"16 § 1054.f(b) could adverllse their AAID credentlals.·Thus, AAID credential 

holders who have completed one post graduate academlc year [n implant 

dentistry al an accredited medical or dental school may not be subject to 
disciplinary action. However, since the defendants have conceded that 
Bingham has not satisfied !hose requirements, he cannot advertise his AAID 

credentials. 

• See Defs.' Responses to Pis.' Request for Admissions, No. 38 ('The Board's 

inlerpretation and implemenlaUon of Seclion. 651 of !ho Business and 

Professions Code ls oulllned fn Seclion 1054, el ,eq.1
}; Id., No. 37 \The 

Board's current lnlerprelation of Secllon 651 of Iha California Business and 

Professions Code Is outlined In Seclion 1054, et seq.~); fd., No. 46 flf !he 
Plalntlffi!lcensee does not comply Sactran 1054, the Board would admit that it 
would be ·unlawful ror him lo advertise MID and ABOI/ID credentials."). But 

see id., Nos. 3, 19 & 44 {denying that the proposed regulaHon Is the Dental 
Board's current enrorcement policy). 

9 "A decision not to issue a Declaratory Qecisi~n Is w-ilhln the discretion of the 
Agency. An Agency's Fallure to lake action within 60 days or receipt of an 

applfc:atron constitutes- a denial of the applicalian.• Cal.Code Regs. tit. 1 § 

1214{a}. ·When laklllg8CHOri oil ·ac1·app1fcation for a d"eci3rat0r'i deC1sfori, !.he 
Dania/ Board fs re<iurred to commence a Declaratory Decision Proceeding wilh 
specific noftca requ'irements, See id. at§ 1272. 'Within 60 days of receipt of an 
appllcallon ... !he Agency shall serve on the Appllcanl ... noUce of the 
Declaratory Decision PfOCeeding.' Id. at§ 1276(a). Since the Dental Board did 

not respond lo lhe plaintllfs' request with/rt 60 days of its receipt, lhe Dental 
Board denied the plaintiffs' app!!calion for a declaratory decision. 

10 The Dental Board does not contend that ona year of post graduate educaUon 
Is required to perform imp!antdentislly. As discussed In Part I supra, any 

dentist with a general license to practice as a dentist may perform implant 

dentislry. 

11 It ls. slgnincant lo note lhat lhe pafienrs declaratron, (Alwo·od Deel. ~U 4-8), 

and the lawyer's declaration, (Cim:::otla Deel. Uff 5-10), gnly allege lhat the 
AAIO dentist provided substandard care. The patient alleges that she believed 
the dentist was well quali!led-because·ofllle MID oreder\lials.-(Sea Atwood · 

Deel. fl'lf 4-6.) As a result, these daclataUons do l"ltt!e lo bolster lhe Oenlal 

Board's claim that lhe public would be misled by credenllals which did not 

require an academic year or postdoctoral education. 

End of OQCLfme-nl 
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3:M F.Supp.2d 1206 
United States Dist1fotCourt, 

E.D.Callfornifl. 

Michael L. POTTS, D.D.S., and the American Academy of Implant 

Dentistry, Plaintiffs,_ 
v. 

Kathleen HAivllLTON, Director, California Department of Consumer 
Affairs; Cynthia Gatlin, Executive Officer, California Dental Board; ond 

Alan_ H. Kaye, o;o.s., Pcesident; Michael Pinkerton, Vice-President, Public 
f\-f.ember; LA Donna Drury-Klein, R.D.A., Secretary; David L Ba~on, Public 

Mtrn1ber; Newlon Gordon, D.D.S., Member; Lawrence Hyndley, D.D.S,, 

Member; Patricia Osuna, R.D.H., Member~ George Soohoo, D.D.S., 

'Member~ Ariane Terlet, D.D,S., Member; and ChesterYokohama, D.D.S., 
Member; in thefr official capacities with the CaUfornia Denta1 Board, 

Defendants. 

No, CIV-S-03-0348.DPL/DAD. Sept. 8, 2uo4. 

Synopsis 

Background: Dentrst and national dental specialty organizatfan brought action challenging 
consUtutlonaUty of state'g; prohibitions upon advertising of dental specialty cro:denliafs. 
Pl_aintiffs l\1QV~~ for symrnar1 judgm~nt. 

Hofdlngs: The District Court, Lev!, J., held that: 
t doclrfne of res Judlcata did oat bar acUon; 

2 slalute did not regufale only Inherently misleading speech;·and 

3 statule vfolated FirntAmendment and had to bfl fnvalldaled. 

Motion granted. 

Wost Headnotes (15) 
. --- --7 
Change View 

Judg me11t ~,. Nature and Requisites of Former Recovery as Bar In General 

Judgment ~ Mature and Elements of Bar or Esloppel by Former 
AdJudlca:lon 

•· ~claim J)feclusion· bars retiUgal/on of claims that were faised or could have been 

raised in prior lawsui~ and requires Identity af claims, final judijment on merits in 
prior lawsuit. and Identity of, or privily between, parties in first and second 
lawsuits. 

2 Judgment ~~ Nature and Requlsiles of Former Adjudicalion as Ground of 
Estoppal in General 

Judgment ~~ Scope and Extent of Esloppel in General 

~issue preclusion· bars reutigation of issues actually /illgated and decided in pr!or 

fawsuit, and requires Identity of issues. final judgment on merits in prior lawsuit. 
rull and fair opportunity to litigate issue in prior proceeding, actual litigation and 

decision of issue in prior proceeding. and necessity of that issue to support final 
judgment on merits In prior proceeding. 

3 Judgment 'P Effect of Change ir Law or Facts 

SE:UlCTED TOPICS 

Constl!uliooal Law 

Frs1adQm of Spteoh, EXJJflHISIO!l, and Pmss 

Fafs11 Jr M1slaad1ng Cornmen:fol 
Ad,rnr!i~Jn~ 

Freedom of Speeeh, Expression. and 
Press 

Prol~c!ed Spo11cl! aM Co11dur.l 

Judgmflnl 

Canciusi~aness of A!ljud!Otl!m 

C,:ttmly ur Municipal Ta~ 

Sr1condary Sources 

§ 296.Regulatlon of commercial 
activity 

1J Cal. J11r '.ld ConsUlulJ,mal Law S 2911 

-.Although llte 11xislen~e of e•;nnmeieial 
1u;;lfvily In wn11ecl(on with spe1eeh doa~ ll<J! 
pt111111n( ~I.Leh ,p,ac:h from en/oylng lhe 
wn,ti111Honat prolec:U1ms o:irrraa ~J)Qacb and 
free prass, lhil c,;mstUutlon affordl... 

§ Z62,Nafure and ll"Copc. of prolocUon 

13 Cal. Jur. 3d Conslitu~Mal L.iw § 262 

... Th11 Ca~fomla C:msiitutlon's frna- Sp~oeh 
Cla.os11 p-r<ilaets.eommeri:•el llp~a-P.h, al lonst 
l!l Iha rormM\(l.llhful and nomni~l,rndfog 
1nitssag11i alloul l;iw[ul produels nml 
serviess, ns does Iha- f'lrsi Ama11dme11!,. .• 

§ 4:7.Cnl/tirad ~pC1ii::h 

Cal. Civ. Prac;, Cl~il Rights UH911U011 § 4:7 

... The constilll!tonal right lo fr,n ipaec:h and 
press pr<lllli:IS moil fyp<;1$ of spijoeh ,mall 

· 111bjocts of human lnlotes1, i1letudl1111 
roUgil)llS, political, 1odal, nr 11m1nom!e 
comiams.. (Aaron v. Munldpal Cou, ... 

Briefs 

RESPONDENTS' BRIEF ON THE 
MERITS 

2000 WI. 172206 
Garawan Firming, /n.:e. v. Vena mat\ 
S'.lpreme Court ofCa_lifomiu. 
Jaoua,y tB, 2000 

.•. During tho Orl!al Oi!prnsllm, an 
·11nrag~iat111 scrambla /ormarksl share• by 
agrlcllllbral prndutars ea1111ed a collapse of 

_,, -agriCi.illUi'iif P'J,ii]i-,i;·a:nalfui~flilCUili,iilf" - . 
economy. Parallel na1lonal amf lta!a lag 

Brlaf of Amlcus Curlao Conlar for 
Individual Froudrun In Support of 
PaU!fonars 

2.003 WL 835292 
Nik<t, Inc. v. Ka~k7 
Unilad Slates SLrpra111<1 C:m,rtA,nku:1 Bm1f. 
hhruaf'f za, 2QOJ 

..FN1 !fo counsel for a par1y ou(~ornd U11;1 
b11efir1 'Nhol1J <lf<fl pnrf, 11or did ,1ny par;o11 <lf 

onlity, olharlhen Amic,n or Us coonsol. mako 
a monolmy conlribulion lo th~ propdratiori or 
submisg/011 ar th/. . 

BRIE_F FOR PETITIONER 

1999 'IVL ·112.9529 
Oaraw,111 farrnl~[J.111c_ v. V•1neman 
S11prama COl!rt or Califomia. 
No·1embarOl, 1999 

.•This Is €1 cha1l1ng~ toe 1lalo law· rnquiring 
all Ca~foml~ ~l11m 9row?.'1 \0 (untl ~olit1eti•1~ 
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adv11rlf1IJ\ll of lhefr p10<.lu~1,. P!:llltlonOr i, a 
liHlJII, fllmily•mn ijlji( rarm. ltSOWll8U 

Officials of state dental examiners' board were nol precluded, under c,loclrine of 
res fudrcata, rrom seeking to uphold constllutlonallly of state's prohibitions upon {Mrafm1fler 'OerB\van... 

adver1/slng of demtal specialty cradenUal$, desplt~ pr!or Judgment ijndlng Iha! 

statute violated protection afforded to comm0rclal speech by First Ainem;lmenl, 

where regulator/ educational requlremenl irt ftrat action entailed •successrur Trlal CoUJtDocumollla 

completion of a formal advanced education program at or.afllllateQ wilh an Amorlcan Civll L!bertfos Union or 
accredited dental or medical school equlvafenl to al lea1;1t one :academic year Northern Callfomla v. City of Redding 

beyond the predoctoral curriculum," and statute wail subseqtJently amended lo :!.011 Wt.: 60220011 

require "successful compfellon of a Formal, fulHime advanced educallon program Am,ricaJ\ CIV!lllber1!H Union or NorUrnm 
California v. City ur Recfd!ng

Iha! !S affiliated with or sponsored by a university based dental school and is Superior C,;iurl ofCaliromis, Sha~la CC1u11ty 
Juni,21,2011beyond lhe dental degree at a graduate or postgraduate f,evel:' U.S.C.A. 
•••NATU~E OF PROCEEDINGS: FINALConst.Amend. 1: West's Ann.Cal.13us. & Prof.Coda§ 65'\(h)(S)(A). 
RULING FJNAL RULING ON ORDER TO 
SHOW CAUSE RE PRELIMIMARY 
INJUNCTION; Pf11lnUffs ,1111k II prollrni1111iy 
lnJ1.1nctron i111Jorllln(J lmf1111me11lallon or

4 Judgment ~ Government. state, or Munlcipality, and Officers, Citizens, or onfon:l,imanl of eortain s,ir,ll,;ins o." 
Taxpayerll; 

Barry 8. KAUFMAN and Vons, Inc.,Court has dlscraUon to relax applicatlon of preclusion where defendant is 
fndlvldm11fy and on bahalf of a class of 

government. enuty, partfcu!arly poliUcal sovereign. others slmllartv ;Jtuated, Pfalnllffs.. v. 
ACS $'(STEMS, INC-., _Oatamart 
lnrortnitllon Ser\ltco11 Corp.; Joo 
Glrdwood; and Ooos 1·200, 

5 Constitutional Law ~ False or Deceptive Claims; Misrepresenlal/on OefondimW.; Dc1vid L. Amkiau1 and Joel 
Anlkimit,·1nillvldoally and on behalf or

If advertisement Is inherently misleading or has. In ac;tual praclica mTsled n1embers II' (l/as:s of olh(!rs slmiW/y sltuatad, 
or consuming public, II js not protected by First Amendment and may be Plalntlffs, v, P111-lfiG Co~i.t ornco 

Products dba (foploi supsr $torn, a
absolutely prohibited. U.S.C.A. ConstAmend. 1. Calffom!a Corptil'<IIIM and Doos f 

lhro_ugh 1(11}, lnC[U$]VO, 

2001 wt ai,ou111-1 
6 Constitutional Law ~ Reasonableness: RelatiOn:)hip to Governinenlal B11rry !J. KAUFMAN 111\d Vana, Inc:., 

lnt/Mdm1lly ~ml on bllh~lrof 11 !;lass ol olhortiInterest ~lml1111ly illu11ta!J, Plalnijffs. v. ACS 
State need nol demonstrate that statute banning Inherently or actually misleading !. SYSTEMS, r~m., Oal~niact !n!om1111inh 

SiJrVtCQS Colp.; JO<J Ol1dwood; ancf Ooeacommercia.l speech directly and maferially advances substantlal interest or 1·.:!00, 0<1f,:mdan1s: David L Amkraul and 
exhibits reasonable means.end fit U,S.C,A. ConstAmend, 1. Joel Amkraul, liidJvldoaHy ~nd on be hair o( a 

o/as& of Olh&ts similarly silua{Bd, PlalnUffs, V• 

Pacmc C011sl omce Product.1 dba Copier 
. ~-,~- ,•-------. ~~-~-"'2 ~.. ~---·--~-----· S1ipijr Store, ·s·Ca!ff()mla·Corpowmrt 3i1d 

7 - Co~-~titutl~n~lia~ ~ • False Qr Oecepfive Clafms; Mi$1'epresentaUM · Does .1. lhro_llgh.100, ln~,!J!iv5, 
6upsrhlrCQlir1 ofCaliferr,ia. Los Angel8s

If advertisement is merely polenllally misleading, In that Jnlormation could be Countv 
De camber 12, 2001presented In different way that would not potenl.iaUy mislead, !hen It is protected 
-.This.ls a group er Cil$11S_ ~!"d a11af11stby F[rstArnendment and may not be absolutely prohibited. U.S.C.A. 
buslnessei and Jndivfduals wh(ch ha.VII 

Const.Ameml. 1. all!lgedlY eng11gecl.in. ijJ\d ~Onllnue le angago 
fn, •a pattern and praciica afsand!ilg 
un.:;E>licilild faxod l\lfverUsemunis ol1J11d ... 

a Constitutional Law ~ False or Deceptive Claims; Mls1epresenfat1on Envfronmonl.tl Law Foundation v. 
L.i'lldlaw Transit Sur1i<.osAs to potentially misleading advertisements, Which are protected by First 

Amendment, slate may insist upon presenlalion, such as inc!Usfon of addlUonal :!.00ij WL 2157672 
En11lrtlnn1on1ar Law foundallan v. L;iidlaw

clarffylng Information, that remo1Jes polenUaf for deception, so long as regulation Tr.in,fl Sarvi1:es 
is no more exlensive than necessary lo direclly and materially advance slate's · S11p111ior Caui-1 oTCatil<lmi,i. San Fran~fsco 

caun!y
lnlerest. U.S.C.A. Const.Amend. 1. Jamnny 08, 2C03 

...Tha JbGVO•Onlitlffd causo c:ame 'l!l for 
healing Oeet11rih11r 4, 2007 In Oapa1lmonl 
1113. lhe Honornb!a E1R1Jst H. G1:1klsmHh.9 ~~n_stltutlonal.Law ~.-.. oecepti_on; Misrepresentation · · -- --- -~l!d9;i;·pl"ii~itllr\jf Marl( F<fulllrn:iillirid Tddcf 

Professional credenlia!s issued by bona fide credentialing organizations, Whose Malden of Raad Smith, LlP ilppeiarllt.l as 
C(IUJ\111...s1andards are rigorous, objectively clear, and verifiable, cannot be lnhe'8nlly or 

actually mis.leading, and thus are protected by First Amendment, because they 

are statements. or objeclive, verifiable fact, rather than statements of opfnfon or 

about qualfty_ U.S.C.A. Const.Amend. 1. 

10 Antitrust and Trad11 Regulation ~~ Weight and sumeiancy 
Mere speculatfon about possibility of decep~on In hypolhetical cases does not 

suffice to show that ad1JerUsernenL Is Inherently or even polentially misleading. 

11 Antitrust and Trade Regulation ~ Advertlsi11g, Marketing. arid Promo~on 

In order lo regulate potenlial!y misleading adverUsement or professional 

credential, stale must provide evidence to show that there- Is real potential Iha! 
particular advertisement or credential will mislead public ln some way 

https://Sur1i<.os
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12 constltutlonar Law ~ Health Care 

Health ~ . Validity 

State statute prohibiting advertising of denla! specialty credenttals not recognized 

by American Dania! Asa.ociation (ADA) or Dental Board of Califomla did not 
regulate only Inherently m!sleadlng speech, an.d thus could not be upheld against 

First Amendment challenge on !hat bas~s. where credentials conferred by some 
non-recognized groups were represanlalions of objectively verlriable racts, rather 

than statements of opfnlon or quality. U.S.C.A. ConslAmend. 1; Wesrs 
Ann.Cal.Bus. & Prof.Coda§ 851{h)(5)(A). 

13 Constitutional Law ► False ot Deceplive Clafms; Misrepresentation 
Defendants seeking to uphold validity of commercial speech regulation must 
provide concrete evidence lo show that thern Is al least !ea! potential that 
particular adverllsement wm mislead publJc in parHcutarway. U.S.C.A. 
ConsLAmend.1. 

14 Constrtutlonal Law ~ Health Care 

Health ~ Validity 

State's prohib!Uon upon advertising of dental specialty credenUals nol recognized 

by AmeriC:an Dental AssoclaUon (ADA) or Dental Board of Californra was more 

extensive. than necessary to advance slate's !n!erest in preventing misleading 
advertising of professional credenUals, and lhus slalule vfolated. First Amendment 

and had to be invalidated, even If credentials at Issue were polenUally mfsleadfng, 
and statute served substantial slate lnleresl, where dlsclatmer raqulremenl would 

have restrtcted far less speech lhan Outright prohibfllon on advertising creden1ials. 
U.S.C.A. ConstAmend. 1; West's Ann.Cal.Bus, & Prof.Code§ 651(h)(5)(A). 

15 Constitutional Law ~ Narrow Tailoring 

It Is within legislature's discretion to choose between narrowly lailored means of 
regulating c·ornmerclal speech, and courtwiH nol Second-guess such choice. 
U.S-.C.A. Const.Amend. 1. 

West codenotes 

Unconstitutional as Applled 

Wesl's Arm.Cal.BtJs. & Prof.Code§ 651(h)(5)(A). 

Attorneys and Law Firms 

"1208 Ann Taylor Schwing, Esq., McDonough Holland and Allen, Sacramento, Frank R. 
Recker, Esq. (Pro Hae V!ce), Cynthia June Hubbard, Esq. (Pro Hae Vice), Marco rsland, FL, 
for Plaintiffs. 

Marcia A. Fay, Esq., Attorney General's Office for the Stale of Califomla, Sacramento, CA, 
for Del'endants. 

Charles S. ?alnter, Esq., Ericksen Arbuthnot Brown Kildrulf and Day, S8.crame.nto, CA, 

Laural A. Haslrnll, Esq., Steven P. Means. Esq., Michael Best and Friedrich, Chicago, IL, for' 

lntervenors: Lawrence Addleson, DDS and American Academy of Cosmetic Dentistry. 

MEMORANDUM OF OPfNfON AND ORDER 

LEVI, District Judge. 

This case is a further chapter In the long-running dispute between plaintiffs and lhe Slate of 

California over the Stale's prohibitions upon the ad•1ertlsing ofdental specialty credentials. 

PlainUffs challenge a recently enacted California stalute restricting the adverlising ofdental 
specialty credentials to those credentials recognized by the American Dental Association 
C'ADA') or lhe Dental Board ofCalifornia ('Dental Board"). The c.x1rt pre1Jlously found that 

an earlier version of this stalute viofated the protection afforded lo commercial speech by the 

FirstAmendmenl See Bingham v. Hammon, 100 F.Supp.2d 1233 (E.D.Cc11.2000), This 

renewed effort to limit the ad>Jertising of bona fide credentials faras no better. The 
adverlising of credentials in dental specialties awarded by boards not recognized by the 

ADA or lhe Dental Board is not inherently or actually misleading. In addition, even if such 

https://F.Supp.2d
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advertising were potentially misleading; the statute is more restrictive lhan nec_essaiy lo 
advance the Slate's Interest In prevenllng false or misreading arJvetOsfng of dental spacfally 

credentials. Therefore, lhe statute violates the First Af-nendmenl. and plainUffs are entitled to 
summary jtJdgmeflt 

A. Th& Parties 

Plaintiffs are Dr. Michael L Polls, D.D.S. ("Polls~) and the American Academy of Implant 

Denllslry rMID"), Potts Is. a Cafifornia-flcensed denust In CamarlUo and ha\ been practicing 
general dentistry slnce 1975. He holds the credentials ~f 'Fellow' from MID arid 
"DipJomale" from AAIO's certifyfng board, Iha Amerfcan Soard of Oral lmplanfo/ogy/lmplanl 
•1209 Dentistry ("ABOI/ID"), and he wants to advertise these credenHals by listing lhem afler 
his name. (P!s.' Mot. at 9.) 

AAID is a national dental specially organii:aUon which claims approximately ao cradenHaled 

membet dentists in Callforni~. (Id. at 2.) MID sues tn its own name anti on behalf of its 
credentlaled members in California. {fd.) AAID seeks lo advance knowledge, ski!!, and 

expertise In the Held .of lmplan( dentistry. Tb that end, AAID aild ABOIJID award various 
credenuars .to their members who fulfill certain educallonal, practice, and tesung 
re(lu!rements. MID awards the credentials o(- "Associate Fellow" and "Fellow," while 
ABOI/ID awards lhe highercredehHal of "Dlplomale~ (which is often advertised as "Board 

Certifiedj. {Id. a! '1•.2_) Besides completion of a dental degree, each or lhe$e credential!¼ 

requires a certain number or years of practice In implant denlislry, compteli<?n gfa_ 
substantial number or hours of continuing education ln Implant danUslcy, cornplelion of a 

mlitlpla-Choice written examination, and presentatron of a Certain nuinber ~f cases exhibiting 
competence In performing various types of Implants. (Exs. In Supp. of Pis.' Mot., Ex. B,} 
None of these credenUals requires compleUon of agraduale or postgraduate eduCatlon 

program In Implant dentistry ata unfverslty-based denial school. (Pis.' Mot. at 9.) 

Defendants are the Director of lhe Callfornra· Department or consumer Affairs- and !he 
Executive Officer, President, Vice-President, Secretary, and other membersoflhe Dental 
Board of California. Defendants are charged With enforcing the slatule al Issue In lhis.~se 
,Incl lfre--sueo soralfiil ttiaif6fficfal capaclU"es. Piiimlirfs seek a decia·ratiOn !hat th°e Siatu·te Is 
unConstitutiOnar and an rnJunclion against its enforcement 

B. Backgrn_und and Prior Litigation 

Any dentist with a general Hcense lo pracU~e may perform implant denlislry In californla. 1 

There Is oo requlremenl of special tralnfng or educalfan in Implant dentistry, In °addillori, a 
general dentist may advertise that he limlts hfs: practfce to Implantden.tiS!ry. {fd. at 4-5.) 
'Mille Implant denlfstry is an area or denial specializaUon In _th8 broad sense, it is- not a 
specially recognized by the ADA or lhe Dental Board. z The current disp1,1e centers around 

California's refusal to permit dentists lo advertise thelr cradenllals earned from specialty 

boards (such as MID and AB0//ID} that are not recognized by the ADA or the Dental 

Board. 

/h BJ,igham v. Hamilton, 100 F.Supp.2d 1233 (E.D.Cal.2000) ("Bingham II'), Ille court 

hold unconslltutional the enforcement policy or lhe Dental Board and a proposed regulation 
ambadying that policy. At that Ume, the Dental Board's policy permitted a ctenlist to advertise 

..a creden!ial award~d- by a.specially board only-if that-board was recognized-by Iha ADA - ····
•1210 or by Iha Dental Board. The policy set out three criteria on which a non-ADA~ 

recognized specialty board must condltion the granting of credentials in order t9 be_ 
recognized by lhe Dental Board: {1) ~successful completion of a formal advanced educatfon 

program at or affillated with an accredited dental or medical school equivalent to at least one 
academic year beyond the preQOctoral curriculum;~ (2) •successful compleflon of an oral and 

written examination based on psychometric principles;· and {3) •training and ax:perience 

subsequent to successful completion of !ltle educalion and testing reqtlirementsJ, lo assure 

competent practice fn lhe dental discipline as detennined by Iha,.• board ... which grants !he 
credenliafs." /d. at 12JG-1237. Dentlsts holding AAID credentlals could notadverUse !hesa 
cradentfals because MID d!d not lhen-and does not now•r"3quire successful comple!ion of a 

formal advanced aducali0n program al an accredited dental school eq..1ivalenl lo at least one 
academic year beyond the D.D.S. degree. 

The plaintlffs in Bingham II challenged the one year of postgraduate education requirement 

under !he First Amendment. The court held thal the advertising of AAID credentials was not 

inherently or actually misleading because MID was a bona /ide orga~zalion Iha! issued 

credentials according to objectively ve,mable standards. Id. at 1240. Furtlw, while lhe stale 
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has a subslanUal interesl in preventing the general public from being misled that MIO and 

ABOl/I0 credentials are !Tom a board recognized by Iha ADA or the Oenlal Board or lhat 

such credentials require successful completion of ii paslgraduale education program at an 

accredited dental school, this Interest could be protected by a required disclaimer wilholJI a 
wholesale prohlbilfon on the I/sling of the credentlal. Id. nt '240•1241. 

C. Business and Professions Coda Seer/on 651(h)(5)(A} 

Some two years after the Dental Board's regula!lon and enforcement policy was lnvalldated 
In Bfngham II. the California legislature enacted § 651{h)(5)(A) ·of lhe Business and 

Professions Code, (Id, at 5-7.} The legJslallve history of this provisfcin shows that its 
sponsan Intended lo codify substantlally the same advertising nmlrlclions a~ those 

embodied by the proposed regulation and enforcement po!ICy slnK:k down rn Bingham fl 

(J~,; see also Comp!., Exs. D-J.) Section 651(h){5){A)(i) specifically addresses dental 

spec!ally advertising in speclalUes recognized by lh~ ADA. For these ADA"recognized 
speciaftles, § 651 {_h)(S)(A){i) forbids a denUsl from holding hfmself out as a speciallst or as 

being a member of or holding credenlfals from a certifying board unless that board is 

recognized by the ADA (or lhe dentist has completed aspec/ally educallon program 

approved by the ADA). (Defs.' Mot. at 6.) It is undisputed that !he MID and ABOl/10 do not 
fall inlo this category because lmpfanl dentistry !s not an ADA-recognized specially. (fd.; Pis.' 

Mot at 8.) 

Section 851(h)(5)(AJ(il) regl.fates specialty advertising by dentists In areas of dentistry that 
are nol recognized as speclallles by the ADA. (Ders.' Mal. at a.) It allows a dentist 

speclalizlng lo one of these areas to advertise creder1f!a/s awarded by a non-ADA

recognized specialty board (such as MID and ABOIJID) on.ly if Iha! board ls recognized as a 

bona fide organization by the Denlal Board. In order tobe recognized as bona fide, a non" 

ADA"recogn!zed sp0cialty board must condiUon credenUaling or membership on three 
requirements that are sfmlar to the lhree requiremenls for non-ADA-recognized specialty 
boards·conlained In the regulation at issue in Bingham If. These three requlremenls are: {1) 
"successful completion of a fonnal, 41211 full-time advanced education program that !s 
affiliated with or sponsored by a university based dental school and Is beyond the dental 
degree at a graduate or postgraduate level;~ (2) "prior didactic trainlng and c!Jnfcal 
experience fn-the spedfie area ofdentistry IhaI is greater-than that ofother denUsts;1·and (3} 
"successful c<:<mpleUOn o( or<t and-written examinations based on psychometric prjnclples." 

Cat Bus. & Prof.Code§ 651(h)(5)(A)(ii)(l)"(III). ltis undisputed thatAAID and ABOI/ID do 
not condlUon membership or cred_enliallng on succes$flll completion of a formal, full-time 
advanced education program at a university-based dental school that !_s beyond the dental 

degree. (Defs.' Mot. at 6-7; Pis.' Mot al 9.) As In Bingham II, plaintiffs challe·n~e this 
educational requirement as unconstltutlonal because It completely praven!s advertising of 

AAID andABOf/ID credentlals. 

Defendants point out that even if a dentist is not altowed to advertise a specialty credential 

under§ 651(h)(5)(A}(I} or (ii), he may Still adverlhie a pracl!ce emphasis in any area or 
denlistry, as long as he indicates 111 Ille adverllsemenl (In capital letters) that Ile Is a general 

den list Cal. Bus. & Prof.Code§ 651(h}(5)(A)(lli). In lhe conlext or !his case, defendants 
have !ndicaled !hat nothing in§ 05·I(h)(5}('.°-) prohibits JmplantdenUs\s like Potts from 

advertising' that !hey ltmlt their practices- ta implant denUstry or that they have compleled a 
certain number of continuing education classes in implant dentistry. (Defs.' Mal. at 7.) 
Deferidanls also acknowledge thal nothing iil § 651(h)(5}(A) prohibils AAID members.from · ·------~ -- -

advertising that they are "members" of MID. But Patts may notadverUse !hat he Is a 
"Fellow~ of AAID and a ~Diplomata' of (or 'Board Certified~ by) ABOI/ID. He may not Indicate 

to the general public that he is a credenllaled member of AAfD a11d ABOl/!D. {/!f. at 8.) tn 

short, while Polls can advertise thal he Ifmils his practice to Implant dentlSlry and has taken 

coursrrn in Implant dentistry, he cannot advertise !hat he has achieved a measure of 
expertise a3_deterrnined by AAID and ABOIIID. 

II. 

A. Res Judfcata 

1 2 PlainUffs argue that defendants are precluded from contesting the 

consiituUonaUty of§: 651(h}(5){A) because substantially lhe same advertising restrictions 
were held unconslilutionaf in Bingham II and defendants had a fu!I opportunily in that action 

to defend· the restrictions. (Pis.' Mot. at 17-19,) 3 

3 4 Defendants do not dispule thal lhe parties in Bingham If arid In this case are 

identical and that a;ngham II was litigated 10 a final judgment on lhe merits. {Oefs.' Opp'ri at 

5"6 ) However, defendants contend lhat no Identity of claims or issues exists between lh1s 

1 
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case and Bingham II. (Id. al 6~8; Def$.' Reply al 3-0.,) The court agrees. \rVhlle the clalms 
and factual circumstances are quile oJmHar, lhaY are not the same. The educaUona1 
requirement Jo§ 651(h}(5)(A)(il)(l) Insists upon "successful completron of a formal, ~1212 
fu!l-lfnie adv.inCed eOuCatlon prc{lram lhat is affiltafeid·With or· sp0ni0r0d by a unfVer5fiy 
based dental school ar1d Is beyond the dental degree at a graduate or poslgraduata level.~ 
By contrast. the- regulatory educallonal re:quframant in B~ngham II enlaffed ·•successful 
completion of a formal advanced education program at or affiliated with. an accredited denial 
or medJc;al school equlvalenl lo al least one academic year beyond !he predocloral 
currlcu!um." Bingham II, 100 F.Supp.2d at 1236. Moreover, 111 Bfngham I/there was no 

dispute by defendants that MID and ABOl/10 ware bona fide organlzat!ons.who l!ISUad 
bona Rda, not sham, credenllals. Now that tha Stale legislature has acted lo reinvigorate the 
regulaUon, defendants contend, and lhe statute provides, that any organizaUon and 
credentlal that does not meet !he slalutory requirements cannot be bona fide and mus{ be 
misreading to !he public. Finally, the court has discretion to r_e_fm< appllcatlon of precrusfon 
where the defendant ls a government entity, particufat!y apolillcal sovereign. For all of lhese 

reasons, t11e court declines to find U1at defendnnts are barred by Bingham II rrorn defending 
§ 651(h)(5)(A). 

B. Camniarcfar Speech 

Dr. Potts wants to tell prospective and existing pallenfs that he has certain credenlials by, for. 
example, dlsplaylng a certiflCate In his office or Including Ille credenUafs- atter h!s name on ,;i 

business card o~ telephone b_ook IJsilng, This rs aclassic form of commercial spea_c;h_ and, 
unless misleadln_ij, w~urd n':)I .~e subJacl to prohlbillqf) un.der ..yell-eslabJish~~ principles. 
Where the different professions a,,aconcen,ed, howE!ver, the analysis becomes somewQat 
more compfa,c Professlonafs who lack the cfalmed credenlial consider lhal !hose-who would 
advertise It seek an unfair competll(ve advantage based on the fc1l~e premise that the 
credenllal equates to a higher level of skUI. Moreovel', State-approved accrediting 
organlzaOons belleve that they bring expertise and knowledge of lhe profession and its art to 
the table, .ind see their advertising reguraftons as part of !heir overall regulaUon Ot the 
profession lhrough Iha establfshmanl of meanfngful slandards. Thi:ise Qrganlzallons lhatare 
not slate-sanctioned see this kind of regulation as protectfonl$_t of certain inlerests: and 
proresslonal groups. 

A state may absolutely prohibit comrrierclaf speech lhat [s false, decepftve, or misleading. 
Va. $/ale Bd. Of Phatma,,y v. Va. Cllfze!1s Com;umer Co,mcil {nc., 4_25 tJ.S, 748; 771-772, 
96 S.Ct. 161_7, 1.8:)0,18_3_·! 1 48 L,E;d,2d 3_46 (1076). Where the speech1s not deceplii/e, the 
stale may res!ricl ii 4 □nly ff the {sJlate shows thal the resfriction directly and ffiatertally 
advances a substanlial state rnteresf In a manner no more extensive lhan necessary- to 
serve lhatlnterese /banaz v. Fla. Dep't of Bus. & Pr0f'f Re_gu/atfanT 8d. ofAccountancy, 5-12 
U.S. 136, 142, 114 S.Ct. 2084, 2088, 129 L.Ed.2d 118 {1994} {ciJJ_ng Celllral Hi1dso11~as & 
Efec. Corp. V. Pub. Serv. Comm'n, 447 U.S. 567, 566,-100 S.CI. 2343, 235·[, as l.Ed.2d 341 
(1980)). 

5 6 7 8 Thus. If an adverlisement Is inherently misleading or has in actual 
pracllce misled- members of the ccinsumlng publlc, it is not protected by the FirstAmendrnent 
i;ind may be absofutely prohibited. The slate need not demonstrale that a statute banning 

SUFh Inherently or actually misleading speech directly and mater!alry adv~nces a subslanlial 
interest or exhibits the reasonable means•end fit req_urrad under the Centra.l 1-/lldson test. 
However,-if-an advertisemen~ Is merely potentially m(sleading; !n-thal-the Information-could ----
be presenled In a different way that would not poten!_lally mislead, then It Is prol.eded by !he 
First Amendment and may not be absolutely prohibited. As to potenUally misleading 
advertisements, the *121:J state may lnsisl upon a presentatlon-typfcal!y (he lnclusio.n of 
addilfonaf ctarlly!ng Information such as a disclaJmer-that removes the pote111ial for 
deception, so tong as lhe regu[a6on Is. no more axlensfve than necessary to direclly and 

mateIialfy a.dvance the state's interest See-fn re R.M.J,, 455 U.S. 191, 203, 102 S.Ct. 929. 
937-938, 71 L.Ed2d 64 {1982};Am. Acad. ofPain Mgm(. v. Joseph, 353 F.3d 1099, I 106-

1107 (9th Cir,2004). 

9 10 11 As to the advertising of professional credentials, lhe Supreme Court has 
stated that credentrals fssued by bona fide cr:adentlalfng organizallons, whose standards are 
rigorous, objectivery cfear, and verifiable, car111ol be fnherenlly or acluafly misleading 

because !hey are statements of objective, verifiable fact, rather than statements of opinion or 
about qua!!ty. 4 Peefv. AMomey Regis/rn!ion & Disciplin;11y Comm~,. 496 U.S. 91, 101-102, 
110 S.CI. 22a1, 2288, 110 L.Ed.2d B3 {1990). HO.waver. advertising of such credentials 
could still potentially be misleading, requirlng application of Ule Central Hudson tast to any 
regulation or such advertising. Moreover, mere speculalfon about the possibilily of deception 
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in hypolhelical cases does not suffice to show that an advertisement is Inherently or even 
pofenlially misleading. The stale must provide evidence to i1how !hat there is a real potenl!a( 

that a par1icular advertisement or credential will m!sfead the pubUc !n some way. lba11ez. 512 

U.S. at 145, HG-147, 114 s.ct. at 2090~209L The Court has also cautioned that the 
determination ofwhethe( an advertisement or credenlla! Is Inherently or potentially 

mlsfeadlng Is nacessarfly fact-intensive and case~specific. Id. at 146, 114 S.CI. al 2090. 

C.. AAID and ABOIIID Cradontlafs: ln/1erentfy MfstaadfrTg? 

Derendants do not contend that any member of Iha public has actually been misled by AAID 
or ABOl/10 credentlals. Rather, defendants primarily claim lhat the credenUals are lnherenUy 

mlsleading, Justifying a lolaf ban. Defendants rely haav(ly on the Ninth Circuit's recant 

opinion in American Acarfemy ofPain Management v. Joseph, 353 F.3d 1099 {9th Cir.2004) 
rPaln Management"), In Pain Managem~nt, the Nlnlh Circuit upheld Business and 

Professions Code § 551 {h)(5)(8}, an analogous California slalute regulating advertising of 

medical speclal{y cracienUals, againsf a First Amendment challenge brought bY credentlaled 
members of !he American Academy of Pain Management ("AAPM"). Section 651 (h)(5){B) 

forbids California-licensed physicians rrom advertising lhat lhey are certified or ellglble for 

certification by a med'1cal specialty board unless_ that board fs ellher recogntzed by the 

American BoaI'd of Medical Speclallies ("ABMS') or approved by the Medical Board of 

California ("Medical Board'') as. having requfrements for certilfcalion !hat.are equivalent lo 

those of ABMS~recognl~ed medical specialty boards. See id. at 1104. However, the 

Calirornia Attamey Gen-eral fn Pain Managama,1tclarlfied !hat§ 65-t(h)(5){B) restricts only 
use of lhe term "board certified• and Us equivalents. Therefore, unllka. § 651 (h}(5)(A}, It does 

not restrict adverllsemenl ofcredentlals, such as •dip!omale" or 'fellow," Issued by non
recognized medical speclaltyboards. Id, al 1104, 1111. 

The Pain Ma11agem(#nl court held that an adver11sement using the. term "board .certified" to 
denote a credential rrom a •1214 non-ABMS-recognized medical ~peclally board Is. 
lnherentlV mfslead!ng. Id. at 1107-1106- ltobserva.d !hat the term "board certified" Is a term 

of art lhal has acquired and long held a precise meaning within the medical profession. 
Within that context, the term. 'board cert[fred" means only that a doctor has been certified by 
a board that rs a me,:nberof ABMS in one or lhe 23 areas ofmedlcal specranzatlon 
r:ecogniz.ed by -ABMS. Id.. al -1- {04--1105.----"Boar(J certified' -also conveys !hat the doslor !las 

achieved 'a high level of specralized skill and proficiency.• Id. at-1105. S!nce- lhe-Calirornia 

legfsla!ure defined lhe tenn ~boar(! certiffed" in accordance with this- meanfng in § 651{h)(5) 

(B), tha Nlnlh Circuit hefd that an ad.vertlsemerit cont1;1lning a statement that a d.ocior is 
uboard certified" by a board not recognized by ABMS would bQ Inherently misleading. Id. at 

1108. 

Defendants argue thatjust like§ 651_(h)(5)(B) In Pain Management, § 651 (h)(5}(A) gives a 

· "special and particular meaning to the advertising of postgraduale a.ccreditaUoos awarded In 

specific areas ofdenlJstry." (Defs.'Mot. at 10.} Thus; according to defendants, any 
advertfsemenf of credentials that does not'confonn to that meaning Is inher;ntly mls/eadlng. 

However, this argument does not adequately account for the differences belween the stalule 

and factual circumstances in P~ln Management and !he stalute and factual circumstances In 

this case. 

The statute Jn Pain Management has a far narrower regulatory scope than the stalule ln thi1:1 

case.__ Secllo~ 651{h)(5){B} restri_cls only us·e ofth~_~p~cifiG te~-~~~~_r:9_ce_rtl_!!~.1'~1!...~. 
equivalents, such as "certified by a board,~ 'b~;rd aliglb!et and 'eligible for poard 
certification.· PfJtii Ma11agemenf, 353 F.3d at 1104-1105 n. 3, 1111. By contrast,§ 851(h)(5l 

(A) restrlc{s advertisement ofall credentials awarded by denlal specialty boards, including 

terms Ilka 'fellow,~ 'diplomata,' and the like. The court In Pain Management addressed only 
whether use of the spacmc term 'board certifiadH was lnherenUy misleading in the contex.t of 

that case-in particular, the unique, long established meaning of (he term "board certified"; fl 
did nol hold Iha! any advertlsamenl or pr6fassiQnal credenUars nol authorized by statute 

would be, ror that reason alone, lnr.eren!ly mls!eadlng. Such an expansive view of Pain 

Management would place Jt in conHicl with Supreme Court precedents such a3 Peel and 

Ibanez and effeclive!y would remove all First Amendment protection rr:1m this area by 
permitting state legislatures to declare that all deviations from fegislalively sanctioned terms 

and standards were lnherenlly misleading and, thare(ore, subject to outright prohibition. 

Ttie Pain Manageme/ll court relied on a particular record demonstrating that the term 'board 

cel1ified~ had acquired a fixed, technical meaning wil_hin lhe medical profession, and that lhe 

California legislature had simply codified !hat meaning In§ 65f(h}(5J(B). Id. at 1104.-1105 
(quoting Peel. 496 IJ S. al 102 n. 11, I !OS.CI. at 2288 n. 11). By contras!. defendanls In 

httt-.<;!•//n 1-..c>vt ,1,octl nn, ,...,..,..,,_/T),..,.. ....... .,, .... ~/T.::: 7 ,1'} ~C'.J 1 i: ,1---i '" ,,.......~ 1 1 ..IOf"\'"f -" - - J ~ l_t. "" 1" ,.,..., T' 
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this case have provided scant evidence lhat au denrai: specialty cred1mtials, or even terms 
such as "diplomata-' or "speciallslt have slmilarty acquired a meed, !ecilnlcal meaning wlthfn 

Iha dental profession. (See Defs.' Mot. al 3; N"eumann Deel. tm 6, 11; McGinley Deci. U4.) 5 

The starute In t1215 Pain Manligement axpllciHy defined !he term. "board cerltHed" to accord 
wHh Its hlstorical meaning within the medical profession. See Cal. Bus. & Prof.Code§ 651 (h} 

(5)(8). There Is no equivalent definillon for "board certified,• "diptomate: "fellow,• or any 
otherlype of credenllal lo be found In§ 661 (hJ(5)(A}. NOr ls !here evldf!n_ce·ofa well• 
establlshed, specialized meaning accorded to an dental specialty credennars in the same 
way that the term 'board certified" has become a lerm of art within the medical profession. 

Flnally, unlrke tl1e American Academy of Pain Managemenl1 MID arid ABOl/I0 are .bOna 

fk:le credentlafing organ/zalions whose standards are.rigorous, ob/ectlvely clear, and 
verfflable.,; In addIHon to altafnment of a denfal degree, each credenttal issued by MID and 

ABOl/f□ requires a certain number of years of pracl/ce in implarit dentlslly, comp!etlon of a 

substanUal number of hours of continuing education In Implant denlisliy, comp!el/on ofa 

wrlllen examfnatron, and presentation of a certain number of cases demonstraUng 

proficiency In performing various types of dentaf lmpfanls. (Exs. Jn Supp. ofPis.' Mot., Ex. 8-) 
By contrast, anyone with two years e)(perlence working with patients experiencing pain who 
successfuffy completed a two-hour, 100-questlon mulllple chofce examiflation could become 

a "board certified• meriiber of MPM, Pairl Management, 353 F.3d at 1103. Moreover, \here 

was evfdence lndfcallng thal more than eighty percent ofMPM's mE!ITlbers tiad not taken 
that examinallon1 but rather.had been grandfathered In. Id. Tha factual crrclimstances of 
Pain Management coma very close lo Pee/ ':i di:iflnftfon of a shµm organlzallon; s_lnce AAPM 
apparentfy "1216 made little lnquiiy into applicants1 fl(Oess and conferred membership on 
applfcants- almost indlscrlminately. MID and ABOl/1D ar& In a very different posillon, 

awarding their credenUals only to applicants who have fu[fil/ed rigorous criteria thal are 

obJectlvelY erear and verifiable. Since these credenlfafs are representations of o_bJecUvefy 

verlflable facts, rather than statemenls of opinion or quality, such credentials Cannot be 
considered fnherenliy misleading. Peel, 496 U,S. at 101-102, 110 S.CI. at 2288. 

12 In light or the differences between the stalule and factual circumstances In Pain 
Management and the statute and factual circumstances In this.case, and Peel's favorable 

treabnent of- credentials like those-Issued by' MID and-ABOf/lD, lhe eredenfials Issued by 
MID and ABor/lD eannot be-considered Inherently mhdead[ng. l~follows lh~t § G51(h)(6}(A) 
cannot be ~ustained on Iha ground !hat it regulates only Inherently misleading speech. 

D. AAID and ABO/1/D Cradflfltlals~ Potentially M/sleadlng? 

13 In Ibanez, the Supreme Court held Iha! def~ndants seeking to 1,1pho/d !he validfty of a 

commerclal speech regulatlon must provtde. coni::rele evidence to show-thal lhere is at least 
a reat potenlial that a particular _advertisement will mislead the public In a particular way. 

Ibanez. 51.2 U.S. al 145, 146.f4"7', 114 S.CI. at 2090-2.09·L Mere speculatron as to the 

potential /Or deception In hypotheHcal cases do~s not suffice. Id. lo Blngham f(. lhi? 
defendants presented only •conclusory, anecdotal, and speculatlve" evidence lo show that 
MID anct ABOI/JD credentials carried with them a poterttlaf to mislead the publ!c. Bingham 
II, 100 F.Supp.2d at 1240. Tue court held that by failing lo produCe any emplrical evidence, 

defendanlahad (ailed.to carry lhelr_burden undsr Ibanez. Id. 

In !his case, dafendanls provide two surveys. lo show that AAID and ABOt/1D credentials are 

_ p_otentlally mf.sle_~dlng. One s_urvey ('the~s,_gan ~a_ll SUr-:'.,~I(') was conducted at~~!!!~.
various parts of Ca!irornia and surveyed 200 people. (Cogan Deel., Report. pp. 10-f t, 13.) 

Respondenls were shown one of four different mock-ups of a Hcti1ious advertisement for a 

denUslwho Is a Fellow of AA/0 and a Oiplomate or ABOl/I0 (also tested as Board Certified 

by AB0/11D). (Id., pp. 12·13.) Two of lhese mock-ups contained the AAID and ABOl/ID 
credennafs wllhout a disclaimer, and lwo featured !ha credenlials with a disclafmer. 7 (Id, p. 

12.J The Coga11 mall survey purports to demonslrata that most members of Iha public 
mistakenly belleve (1} that completion of a rull-Ullle postgraduate education program beyond 

the D.O.S. degree is required to earn these credenUa!s and (2) IhatAAJD and ABOl/!D are 
recognized by lheAOA and the Dental Board. {Id., pp. 14•26.) 

The olhersu,vey \lhe_Kamfns phone survey") was conducted by telephone. and also 

surveyed 200 people. (Kamins Deel., Ex. 3, pp. 2-3.) Respondents were asked quesUons 

about whether they thought that AAID and ABOl/I0 credeniial_s Indicate _that the ho!der is a 
specialist in Implant denllsby, whether a speclaUst in implant dentislry must comple!e "some 

form or rull•Ume !raining within an accredited dental •1211 school anmatell with a university," 

and whether MID and ABOl/I0 credentials imply thal implant dentislryis a dentaf speclalty 
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recognized by the ADA. (Id.. pp. 3-5.) The Kamins phone survey resulted in high levels of 
affirmative responses to each of the preceding questions. (/d.) 

These two surveys are of only limited value In determlnfng whether MID and-ABOIIID 
credenllals are potentially misleading. Each suffers from serious <Jeflc!encies lhat render its 

significance open lo quesl!on. The Cogan mall survey Is not a probabllily sampre, since 

respondents were not pre-selected in a random manner from across the general population, 
Because of the selectlon bfas in Iha ~ampllng procedure. no rel!able exlrapolaUon can be 
made from the results of this convenience sample to the general population o( Cal!fomfa. 

(Sea Slakes Deel., Report, p. 2.} More s!gn/ficanlly. both the Cogan mall survey and lhe 
Kamfns phone survey asked leading and compound questions of respondents: The leading 

quesUons tend lo suggest !heir own answer and may welt have guldectrespondents lo a 

part/cufar anSwer. ff (See id., p.-3.) The compound questions contain two or more e!emen!s, 

making it impossible to determine which element the respondent addressed In his or her 

response. {See id.) The Kamins phone survey in particular asked respondents queslions 

that were quite long and convoluted, making It unlikely thal most respondents remembered 

the beginning of lhe question once the interviewer reached the end of lhe question and 
requested a response. 9 {See Id.) 

Even Jr the results of these surveys were deemed rel!able, many of the responses are not 
relevant to the question at hand. Most of lhe quesUons in each survey do not measure u,e 

percentage of the general pub lie that believes that-without regard to MIO or ABOl/ID 
credentlals•imp/antdenUstry rs a denlaf specially recognized by the.ADA or the Dental 

Board. w •1218 The surveys also do not assass the background unden:ilanding of !he 

general public regardfng how much edu~tion a specialist in lmplantdenUstry Is required to 
complete. It is impossible to determine what, if any, mlsfeadlng effectAAID and ABOIIID 

credenllals have, because lher& is no control sat against which lhis effect can be measured. 

Ftnally. although the Cogan man survey tested the effect of various disclaimers on public 
perceptions regarding Iha educational requirements for and sponsorship of AAID and 

ABOIIID credentials, these results are a!so of llltle help to derendants. F)rnt, the Cogan .mall 
suNey was conducted Jil a manner that renders its resulls far lrom rellable. Leaving aside 

t11~ f~_~tJh~.UU~_!lQIJl. ~aj~!"!li_l!Q_ P.EQ~~P]liltJ_y_rv_ek', !U!Ji!Q. l~~.!.e~ l}lJl.l_l_~~21w~rn _WQ.Q h~.cJ. Q.eJm 
to a der1Ust in t~e pa;;t two years. (Cogan OecL, Report, p. 13,) lt_dld not target people who 

had been to an Implant dentist, who required Iha seriices of an i111)1ant dentist, or even who 
knew whal Implant dentistry Is. This Is the audience lhat could be expected to study Implant 

denttslry advertfsemenls with care, and rely upon !hem in choosing a dentist whereas the. 
average maU shopper who has merely seen a general dentist In the past two years mig~t not 
be so careful. 

Mare significantly, the disclaimers that were lesled did ~duce publlc misperceptions about 
the educational requirements for and spqnsorshJp oF MID and ABOl/ID credentials. The 

website dlsclalmer reduced the number of people who thought lhal such credentials requr~ 
completion ofsome education beyond a general dental degree from 66% to 52%, while the 
ADA non-recognition disclaimer reduced lhfs number from 78% to 503/o. {(d., p. 16.) 
Furthermore, the ADA non•recognitfon disclaimer reduced the number of people who 

thOught lhat MID and ABOl/1D credentials are recognized by the ADA and the Dental Board 

from 70% ta 18%. (Id., p. 20.) rhese numbers lndfcale that a carefully worded disclaimer 

.~<!!!-~qlJ(t~. ~-~~9~Y.£!.!\!. f~!!Q!~g -~-~-9~.n~a!_pE_bl[9~~ COl}!Q~~~f!il~.~Q.lll~-~<;!\!~a!!Q@! _ 
requirements for and sponsorship of MID and ABOl/1D credenllals. 

It is doubtrul that these two surveys, standing alone, satisfy the sl;yidard articulated by lhe 

Supreme Court in {banez. However, it is not necessary to resolve llis question. Assuming 

lhat these two surveys do meet Iha Ibanez threshold to demonslrale that MID and ABOl/1D 
credenlials are potentially mlsteading, § 651 (h)(5HAj can survive plainllffs' challenge only if It 
satisfies !he remaining lhree elements of the Central Hudson test. It does noL 

E. Is Socrfon 63f(h}(5J(AJ Morn Extensive than Necessary to Dfrectly and Materially 
Advance the State's Interest In Prevenflflg Misleading Advert/slng of Professional 
Credentials? 

14 Even assuming that MID and ABOl!ID credentials are potentially mlsleadfng, the 

statute as applied lo !hose credenlia/s cannot withstand scrutiny under !he remaining factors 

of the Central Hudson test because !he regulation, 1n lhe form of a prohibition, is more 

extensive than necessary to advance the Slate's interest in prevenllng misleading 
advertising ~f professional credentials. 
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There is no dispute !hat§ 651 (h)(5){A) serves a s\Jbstanlfal slate interest. The. Supreme 

Court and Iha Ninth Circuit have long recognized !tiat states have a subslanlfal Interest In 

regulating advertising by 11219 professlonals. to prevent deception of tho general pubffc. tn 
re R.M.J., 455 U-.S. al 202, 102 S.Ct. at 937; Pair1 MMagement 353 f:'.Jd at 1108-1109 
Oafendan{s contend lhal Caf!fornla has a subslantfal Interest 111 prevenllng th.e general public 
from being mls_led !hat a credential awarded by a non-ADA-recognized dental spaclally 

· board has the same requirements as a credanUal awarded by an AOA-recognited denial 
specialty board. This Is a substanllal Interest. 

Furthermore,§ 651 (h)(S)(A) directly and materially advances this Jnteresl The purposeo_r § 

65 \ (h)(5)(A) Is lo pre.vent members of the public from thinking that crade.nlfals From non

ADA-reCOgnized dental specialty boards convey the same assurance of l!Ompe(ence amt 

skill as a credential from an AOA~recognlzed dental specially board. The real concern of the 

leglsfalUJ'e in enacllng this. stalule was lhat•credentfals~issued for a fee. by Uy-by-night, 
Internet-based dental specialty "boards" would confuse the public into thinking that lhey 

were equivalenl lo a bona fide credenUal ls.sued by an ADA-recognized or equlvalenl dental 

specialty board. (Pis.' Mot. at 6-7; Campi., Exs. D-J.) The leglslalure's saluUon was to ban 

advertisement of any credentral that Is not awarded by a dental spectally board that Is 
recognized by either the ADA or the Dental Board. Th!s soluUon does directly and materially 

advance the State's purpose. Wllelher rt does so In a manner more restrictive than 

necessary Is- fhe [nquhy under the last part of the Central Hudson !el 
15 The Supreme Court has emphasized that the OnaI element otU1e Central Hudson I 

Inquiry is not a tea st restrlclive means analysis. Bd. of Tf8. v. Fox, 492 U.S. 489, 47S--4ao," l 
109 S.Ct. 3028, 3034.3035, 106 L.Ed.2d 388 (1909). Rather, defendants must demonstrat~ 

~a reasonable flL between the Jegislalure's ends and tha means chosen to accomplish those 

ends. The fit need no! be perfect nor the single best to achieve those ends, but one whose 
scope ts narrowly tailored to achieve the leg/sfalive objective." Pain Management, 353 F.3d 

al 1111 (quoting Fla. Batv. Went Fot It, Inc., 515 U.S. 618. 632, 115 S.CL 2371, 2380, t32 
l.Ed.2d 541 (1995)). ll ls within lhe ll!glslature'a dlscrellon to choos8.0etween narrowly 
tailored means of regulatlng commerc)al speech, and a court will nrit second-g(r_ess such a 

choice. Id. (citing Fox, 492 U.S. at479, 109 $.Cl. al3034). 

· In Pa(n Management, _the NiJJth Circuit ru_Jed _In an illternaHve holdtog lhat even _If _the. ~talute 
did not regulate only inherently misleading speech It would still survive FirstArnendmenl 

scrutiny under the remainder 9f ~e Centr"al Hud$on test, The Pi!fll Management i:ourl 
de[ermined that tile mechanism set up by§ 85l(h)(5){8) to screen use of the term "board. 

certified" In_ physician ~dvertislng was narrowly tailored to achJeve lhe State's interest in 

eliminating misleading uses. of !he term ~board cer~l_fled" In physl~ian advertising. Id. \Nhile 

Iha court acknowledged that less reslrlcUve alternatives existed, such as freely allowing use 
of the'term "board certfr._ed" accompanied by a disclaimer, it applfed lhe Supreme Couds 

teaching in Fox (hat Iha Central Hudson. test Js not a leilat restrictive means. Inquiry an_d 
recognized that the statute at Issue represented a reasonable tit between- the legislature's 

purpose and the means chosen to accompllsh !hat purpose. fd. 

lmportanl to the Paf11 Management court's analysis under this part of lhe Cantra( Hudson 

test was the sallenl facl !hat§ 651(h)(5){8) restricts onty use of the- term "board cartified".and 
does no! restrict all advertfsemenl of credentials awarded by nan-recognized medical 

spec!afty boards. Id. The court speclfically noted that Iha defenda(!ts_ In ttt_at ca_se_ had •1_22Q________ -~--

Cal1cededthat an MPM member coUld c:idvertise lhat he or she Is a Diplomale orAAPM, but 

slmply courd not use the words ·board certified' in the .adverlisemenl. td. 

Defendants !n tl1ls case now argue that§ 651 (h)(S)(A) Is idenlical In all material respects to 

the statute at rssue In Pain Management, and seek. 10 lake advantage of the Pain 
Management hoIding free of lhe critical concessions offered to secure. that holding. But the 

two statutes are clearly different. The statute in this case Forbids denUits from advertising 

any dental specially creden6a! nol recognized by the ADA or the Dental Board, and is 

therefore dlstlnclfy broader in scope lhan the statute in Pain Management. In light of this 
critical dfslinctfon, one !hat the Nlnlh Clrc1.dt highlighted in the Pain Managementopinion, the 

outcome of lhe reasonabfe fit analysis In this case has not been foreordained by Pafn 

Manilgament. 

Section 651(h){S){A} Is not narrowly l_ailored and is more extensive than necessary to 

achieve lhe State's Interest in preventing misleading advertising of dental specially 
credentials. ProllibiUng the advertising of any credentlal lhatls not recognized by the ADA or 
lhe Dental Board or awarded by a board with equivafenl requlremenls is subslantiaf!y 

overbroad. A disclaimer requirement would restrict far less. speech than an oulright 
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prohibition on advertising lhese credentlals. Defendanls' concern about consumerconrusron 
as to sponsotship could be addressed by requiring a disclaimer thal AAID and ABOl/1O are 

nol recognized by or affiliated wl!h thee ADA or the Dental Board. The goal of assuring thal 
consumers are no! misled about !he educational requirements forAAID and AeOlflO 

credentials could be achieved by requiring advertisements lo list Ille educational 

requirements for those credentials or to direct consumers lo an Internet webll;ite conlaining 

that informaflon. See Bingham II, 100 F.Supp.2d at 1240-1241. At least in lhe context of 
the circumstances here, Involving a legiUmata professional organization and genuine 

credentials as opposed lo a sham arrangement, these kinds of disc;!a!mers should suffice lo 

protect the Slate's interests. Defendants' own surveys accord wllh lhis conclusion. 

V\11ile a court may not Jnvalidale a statute that goes •only marginally beyond what would 

adequately have served_the governmental !nleres~• the statute In this case I$ •substanrIally 

excessive, disregarding far lesi; restrictive and mare precise means.~ Fox, 492 U.S. at 479, 

109 S.Ct, al 3034 (fnlernal quotation marks and citations omitted). Therefore,§ 65 l(h)(S){A) 

vfofates the Firs! Amendment and must be invalidated. 

Ill. 
Accordingly, the oourt finds and declares lh8l § 051 (h){5)(A) rs unconsUlutional as applied to 

the advertisement or AAID and ABOl/ID credentials by denlisls who have not completed a 

formal, full-trme advanced education program that is affilfaled with or sponsored by a 
university-based dental school and Is beyond the dental degree at a graduate or 
postgraduate level. See Cat Bus. & Prof.Code§ _651 {h)(5)(A)(JQ(I). The. court wlfl schedule a 
status conference in this (!:ase to allow !he parUes an opportunity to ad~ress lhe srJope and 
Urning of lhe injunclive relief plalnllffs have requested so !hat defendants may have an 

opportunily ta develop an appropriate disclaimer. Plaintiffs' motion for summary Judgment is 
GRANTED, and defendants' motion for summary judgment is DENIED. 

IT IS SO ORDERED. 

. . . . .. . I 
; Footnotas 

Hrmplant denUslly consists of the placJng of devices for attaching arUficJar 
rSp-rEIC"emeiitteeth-10 the Scime bOn~S-10 which /{Btur31 t6~ttl are-a~~h~~ed.... 
According lo the AAlD, unlike most current for.ms of dentures, which sit an Wp 

of lhe gums or are attached lo existing teelh, implants may be fnserted Into the 
bone, functlolllng Ilka an artiffclaf loolh root, or may be placed directly against 
lhe borie to support a dental pr'os\hesis.~ Bingham v. Hamilton, 100 

F,Supp,2d at 1234 ll.1 (citalions and inlemal quotation marks omllted). 

The ADA recognfzes only nine areas ofdental specianzalion and accredits 
boarOs to award credenlials in each of U,ese areas. These nine areas are; oral 

and maxmofacial surgery; prosthodonlics; per!odonlology; oral and 

maic!llofacial radtology-, o~at pathology; public hea!lh dentistry; endodonl\cs; 
orthodontics and dentofacial orthopedics; and pediatric dentistry. (Pls.' Mot. al. 

3.) 

3 Claim preclusion bara refltigatlon of claims Illa! were raised or could have been 
raised In a prior lawsuit It requires an identily of claims, a final judgment on 

·the merits in the prior fawsull, and Identity of, -or privily between;·lhe parties ih 
the first and second lawsuits. Owens "· Kaiser Fou,rcf. Heaflh Plan, for:., 244 
F_3d 708, 713 {9th Clr.2001 ). Issue· preclusion bars relitigalian of Issues 

actually litigated and decided in a prior lawsu!I. It requires an identity of issues. 

a final Judgment oo the merits in the prior lawsuit, a rull ancl fair opportunity to 

litigate Iha Issue In the prior proceeding, actual li!igatlon and decision of the 
Issue In the prior proceeding, and the necessity of that issue to support a linal 

judgment on the merits In lhe prior proceeding. 

By contrast, the Court noted that advertising of aedenlials •issued by an 
organization thal had made no inquiry into [an applicanl's) fitness, or by one 

that issued certificates Jnd!scriminately for a price,• could be Inherently or 
actually misleading. Peel 496 U.S. at 102, 110 S.Ct. at 2283. This Is not the 

circumStance presented here. 

4 

Defendants provide lwo declaratlons lo suPlwrt !heir position that crndenllals 
like •diplomata• have acquired a lixed, technical meanlng within the dental 

profession. The Neumann Declaration simply asserts that the terms 

5 

'N,-.,. .,-. ••• 4 ,- _,,.._ < • ,,.,.,..,~ ~Ir-. 

https://F.Supp.2d
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"diplomata· and ·board cerUfied" have hlstorfcally been used to denote 
someone who has compleled all lhe requirements of an ADA-recognized 

specJalty certifying board. (Neumarm Deel. 111 t .) Such conclusozy statements 
cannot sul:Jstllute for evidence establishing such a hislorlca] m·eaning for all 
denlat specfa!ty credenilals. The McG/nley Declaration states tha_t th.e denial 
insurance 1ndustry In Callfomla understands lhe term "board certified~ lo 
designate someone who has completed lhe requiremenls ro, certiHcation in an 
ADA,recognlzed dental speclalty. {McGlnfey Deel. ff 4.) This declaration 
addresses only use or Iha term "board Certified" and lherefore says nolhJn9 

about the meaning of other denial spac/alty credenlials, such as "dfplomale.• 

6 Defendants argue lhat the requiremenls for these credentiafs have changed 
atnce the decision ln Bingham II, and lhat !hey cannol U1erefora be COiisidered 
objectively clear or verffiable, as those terms were used in Peel. (Defs.' Mol. at 
11•14.) Defendants have presented some evtdence that the methods of 

qualifying for Iha credentials have been altered and that same of the 
substantive tequlremenls- have changed In minor ways, (;:;ee generally $huck 
Dep., Fay Deel., Ex. t; Potts Dep., Fay Deel., Ex. 2.) None of this evidence 
indicates Iha! !he prerequisites for MID and ABq111D c_fedenllals_ are not 
objectively clear and verifiable. They are readily accessible on the websites of 
AAID and ABOIIID, and lhey are not suscepllble to subjective manlJXIla_t!on. 
See hllp:ilwww.aafd-lmpfantcnch 
oslcom/memberservrGes/c;:rede11Uals/AFExamRequlremenls-.pdf {last vislled 
August 23, 2004) (Associate Fellow requirements); hltp:/twww.aald
lmplant.cnchost.com/mem berservfces/credenlials/FExamRaqulrements.pdf 
{last visited August 23, 2004) (Fellow requlrell)ents); http-JI 
w'ww.abol.org/requlrem,htm (last visited August 23, 200~) (Dip/ornate 
requlrements). Furthermore, even where a credentialed MID member has 
attained "Fellow" or "D!plomate-" status under an _older method ofqualiHcation, 
!here ls no evkience In the tecord lo suggest that the previoUs requiremenls 
are substantively different or less rigorous than lhe current requirements, 
Defeodanbi' position 9/rQngly lmplles that any cre.deil!iallng orgJnlzaUon whose 

·-requirements Mvtn::hangetf in anywafWOUtd-norne··b'offallae·a:f"·- -
contemplated by the PeetCqurt:. SUch a propo·sitlon Is .iltog·ether lot'i'broad, as 
It would In all lfkefihood exclude most credentials from lhe protections of !he· 
First Amendment on the ground that they are inherently misleading. In su01, 
nothing defendants have presented detracts from the conclu9lorl thatAAID 
and ABOI/ID are bona Ode crectent!allng organizaltons whose requirements 
are rtgoro4s, obJeclively clear, and verfflabte. See- feel, 496 U.S. at 10H02, 

110 S.Ct at 2288. 

7 One of the two mock-ups con1aining the credentials ~Diplomale of (ABOl/IDr 
and ~Fellow of [AA/Df included a disclaimer slating that "[t}ha Dfptomate and 
Fellow designations are awarded on !he achievement of cerlain qualifications 
which can be found atwwv,.aboLorg." (Cogan Deel., Display, Ad# 1B,) One of 
the two mock•ups containing the credential ~Board Certified by [ABOI/IDr 

Included a dlsclalmer staling that 'The [ABDI/ID] is not an accrediting 
organization lhal ls recognized by the [ADA] or lhe [Dental Board!." (Id., Ad tl-

-28_) - ------------ ------------- --------------~------------

a For example, the Kamins ph~ne survey asked the following teadlng (J.lesfions: 
~oo you believe that lhe [ADA] recognizes Implant denlis!iy as one of their 
nl ne sanctioned dental specialt!esr "In your opinion, is part of the requirement 
lo be considered a 'specialist in Implant denfislr/, the complelion of some form 
of full•time training within an accredited denial school?' •Must this dental 

school be affiliated with a universityr (Kamins Deel., Ex:. 3, 1st ques0onnaire, 
p. 3, questions 1, 4a, & 4b.} The Cogan mall survey asked Iha followlng 
leacfmg questions: aoo You think !hat this dentist has or has not completed 
additional denial education beyond his general denial degree?" ·po you lhlnk 
that the [AAIDJ and the [ABOJ/IDJ are accredlling organizations r~cognl~ed by 
tha [ADAJ?""Do you lhlnk this dentist is a speciarist in performirlg dental 
Implants?" (Cogan Deel., Que9lionnalres & lnslruclions,J 

g For example, the Kamins phone suNey asked the following question: "If a 
dentist promoted himself or herself as a 'fellow' of the American Academy of 
lrnpfanl Dentistry and has achieved lhe dlsllnclion of'diplomd.te' of the 

https://of'diplomd.te
https://lmplant.cnchost.com/mem
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American Board or Oral lmplantology through successful completton of 
experlenUal, educational and !esUng requirements, would you consider that 

dentist to be a 'speclalist' in implant danlistri/?" (Kamins Deel,, Ex. 3, 1st 
quesUonii81re, p. 3. quesllon 3,) 

10 One question in the Kamins phone su,vey did seek lo detennfne what 
percentage of lhe general public lhfnks that !mp!ant dentistry I& an ADA~ 
recognized speclal(y, Without menUon of MID and ABOf/1D credentials. and 
therefore what effect the mention of AAID and ABOl/1D cred0ntlals has on that 

percentage. (Sea Kamlns DecL, Ex. 3, pp, 4•6.) The results from lhis question 

seem to Indicate lhatAA/D and AB01/ID credentials have relatively little effect 

on public perceptions about whether fmplant dentistry ls an ADA-recognized 

dental specialty. Forty-three percent of respondents. said \hat lhey thought 

implant denllstry ts an ADA-recognized specialty withO\lt menllon of AAlD and 

ABDI/ID credenUa[s, while 54.5% of respondenls lhought U,at implant den.lfslry 

Is an ADA-rec;ognized specialty once AAID and ABOl/1D credentfals were 

mentioned. (See Id,) This Is an Jnc~ease of only 11.5%, which provides [ilt!e 

support for Ifie proposition. lhat MID and ABOl/1D credenuals carry with them 

a real, concrete potential lo mislead the p11blic about whether Implant dentrslry 
Is an ADA-recognized specialty or whether MID and ABOI/ID credentials are 
recognized. by the ADA, 

End of Doc.um<mt <Ci 2015 niomson ReuJsJ!"l. No ~l:,i1n tu \lrigirJll \J.S, GovemmQnl Worf(!;. 
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Synopsis 
Background: Dentist and natlonal denlal specialty organization brought actfori againsl 

officials of $late dantaf examiners' board, challenging canslilulionalily of slate's P'°hibUions 
upon advertising ofdental specialty credenUals. The Un!ted States District Court for {he 

Eastern Distr[ct of CaUfomia, David F. Le'Ji, J., 334 F.Supp.2d 1206:, granted suinmaiy 
judgment In favor of plainliffs, and omcia/s appealed. 

.Ho[dlngs: The Court of Appeals held !hat: 

....1..cfggJtin_e_Q.[f~.,!i )µ_Qic.~.l.ij_Q/.\:lJlP.1_b.ai: .9_fficlgJ.&..fJoro.!ie.e'king lo .wh0Jd_<.alls!iluliom11ily of lhe _ 
statute; 

2 survey evidence as lo potentially misleading nalura of advertisements lhat sta!ule would 
prohibit was admissible; and 

3 genuine issue- ofmaterial fact existed as la whether advertising of dental specialty 

credenlials was po!enliaUy misleading, precluding summaiy Judgmenl 

Reveroed and remanded. 

West Headnotes (5) 

Change View 

Judgment -t;.~ Effect of Change in Law or Facts 

Officials of state dental examiners' board were no! precluded, under doctrine of 

res judicala, from seeking lo uphold coostilutionallly of state's prohibitions upon 
ad'lerllsing of dental specially credentials, despile prior judgment finding U1al 

statute violated protecUon afforded to commercial speech by First Amendment. 
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where ragutatory educational re"quirement In first action entailed ssuccessfu/ 
comptellon of a formar advanced education program at or affil!ated wflh an 

accredited denial or medlca[ school equiv;<1fent lo at least 011a academic year 
ba','ond the p(edoctoraf curriculum/ and statute was s·Ubsequently a'in8rided lo 
require ~successful compleUon of a formal, full-time advanced educaUon program 
that Is affiliated with or .sponsored by a unlver$[ly based dental school and Is 
beyond the dental degree at a graduate or poslgraduata level.• U.S.CA 

Const.Amend. 1; West's Ann.Cal.Bus. & Prof.Code§ 651(h)(5)(A). 

1 Ca$e lhat cites this headnote 

2 Evidence i= Results of Experiments 

Survey evidence was relevant as to potentially misleading .nature of 

advertfsemeol3 \hat slale's prohibitions upon advertising of dental spe~ialfy 
credenl!a)s would prohibit, and, lhus, was admissible In action challenging 

conslflutlonatity of statute brought by denllst and nallonal dental specialty 

orgaolzaUon, r~gardfess of whalhar IE!gistafure had benent of Iha surveys-when It 
amended the statute. West's Ann.Cat.Dus, & Prof.Cade§ 6S1(h)(5)(A). 

3 Evidence ~ Acts and Statements Accompanying Or Connected With 
Transaction or E11ent 

Survey evidence as to polenllatly misleading nature of adverlisements that state's 

prohibitions opon advertising of cjental specl1;1lfy credenliais wo1,1ld prohibit feli 
within hearsay excepUon for present sens_e Impressions.of the decla-ranl, arid, 
lhus, was admlssfble In dentist and natloriat dental special~/ otganlzallon's action 

challenging consutuUonality of slatute. Fed.Rules Evfd.R_ufe 803(1"}, 28 U.S.C,A,; 
West's Ann.Cal.Bus. & Prof.Code§ 651(h)(5){A). 

4 Evidence ~ Sourcei; of Data 

survey evlcfence as lo potentially misleading nature of adve11is-ements !hat State's 

pr.Ohfbitions upoh.adver.t!sing ot_deintaf spec!al"-f- cred~nllals-would prohibit-were 
admiss!b!e as Iha bases of the opinions offered by officials oFslate dental 

examiners' board, in dentist and nalional dental speclafto/ organizalton's action 
challeng!ng conslltulionallty of statute. Fed.Rules Ellid.Rufe roa, 28 U,S.CA; 
West's Ann.Cal. Bus. & Prof.Code § 651 (h)(5){A). 

·------:---~-~·~· ---•--•~--------
5 Federal Civil Procedure ~- Civil Rights Cases In General 

Genuine issue of material fact existed as to whelhet advertising of dental 

speclafty credenlials was potentlally ml$lead~ng, precluding summary judgment 
for dentist and national denial specialty organization In their 'action against 

officials of state d~ntat el<amfners' board, challenging constllutlonafity of state's 
prohibitions upon advertisfng of dental specialty credenlials as vialatrve of the 

Flr~t Amendment. U.S.C.A. Const.Amend. t; Wesl's Ann.Cal0us. & Prof.Code§ 
651 (h)(5)(A). 

.. --·-···--~---··· '-••--·~
··""···-----·-··-··-- -- -·----· 
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Appeal from the United Slates District Court for the Eastern Dislrict or California, David F. 
Levi, District Judge, Presiding. D,C. No. CV-OJ....00348-DFL, 

Before: CANBY, COX,· and PAEZ, Circuit Judges. 

MEMORANDUM•. 

Defendants-Appellants Charlene Zettel el al. {''CDS') appeal the disfrici court's summary 

judgment in favor of Plaintiffs-Appellees Michael Potts and the American Academy of 
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1/~{\/~"'~ 

Implant Dentistry ("Potts") In Polis's chaUenge to the conslltuHonallty of California Business 
& Profe:isiorial Code § 65·! {h)(S)(A), which regulates lh.e advertisement by deniists of 

membership and specialty In or credentfals received from a national special(y board that is 

not recognized by lhe American Dental Association {"ADA"). Potts v. Hamilfon. 3J4 
F.Supp,2d 1206 (E.D.Cal.2004}, Potts, who holds credentials r,om two non-ADA recognized 

boards, &aught declaratory and injunctive relief, arguing thal secl!oit 651(h)(5)(A) 

unconstitutionally restricts commarcfal speech. After discovery and disclosure of expert 
wilnasses, Potts and COB filed cross-molions for summar/ Judgrmnl The district court 
granted summary judgment for Potts, declared secUon G51(h)(5)(A) unconslilutlonal, and 
enjoined CDS from enforcing it 

Although he does not challenge the Judgment, Polls renews two 3:rgumenls that he 
raised below to COB's defense of the consUtuUonality ot section 651(h)(5)(A). First, Path 

argues that the final judgment fn Bingham v. Hamilton, 'IOO F.Supp.2d 1233 (E.D.Cal.2000), 
has claim-and fssue-preclustve effect We agree with the distrlctcourt lhat thf~ argument 

lacks merit. Because the California legislalure significantly amended section 65l(h)(5)(A) in 

2002, subsequent to !he Judgment In Bingham, neilher the claim nor the Issues In the Instant 
Utigallon are substantially ldenlicar lo those before lhe court !n the prior oase. 

2 Potts arso renews. his objection to the survey evidence that COB presented to prove 
the poten!lally mlsleadlng nature of lhe advertisements that section B51(h)(5)(A) would 
prohibit. The dlslrfct court properly admitted this evldeflce over Potts's objections. The 

!egislatlve record Indicates thal a signmcant motivation behind Iha 2002 amendment was 
concern over the potential of these advertls~ments to mislead Calltornra consumers. The 
survey results were probalive of their potenllal lo mislead and Were therefore relevant, 

regardless of whether lhe legislature had the benefit of lhe surveys when it amended § 651 
(h)(5)(A), 

3 We also agree that the surveys were not lnadmlsslbla hearsay, because they fall 
within the hearsay excepUon In Federal Rule of Evlder:ce 803(1), for pre~ent sense 

impressions or lhe declaranl. Sea ~562 Fla. Barv. Went for ft, fnr;,, 515 U.S·. 618, 026-27, 
11-s· $.Ct. 2371, 132 L.Ed.2d 541 (1995) (upholding a commercial speech restriction in part 

based on..surv_ey evidence _lhal demonslra!ed cons~mers' s!_ates of mind). See a/so Scherjng 
Corp~ V. PflZer,-i1ic.:·1a9 F.id-2-,8~ 233-(2dCir.1999); -c.11~·-;.xaY-Marl~~ SuPPiY Co. v.· 
Brunswick Corp,, 649 F,2d 1049, 1054 (51h Clr.198-1). 

4 Finally, the surveys were admtsslble under Federal Rule of E"vidence 103 as the 
bases or lhe opinions offered by CDB's experts. Polis's challenge to the surveys' rellability 

go1;1s to their weight, not their admissibHity,.See Pr11dentt~1J Ins. Co. of Am. v. GibraltarFin. 
Carp. of Cal., 694 F.2d 1150, 1158 (9th Ci(.1983) (citations om!Ued), 

5 Commercial speech receives Intermediate protection under the First Amendment. As 
the party seeking to enforce a restriction on commercial speech, CDB must pcaduce 

evidence from which a reasonable fact finder could conclude- that the ad,,erfisefment of non
ADA credentials and speclaltlas is polentially misleading; that the government has a 

substanilal Interest fn ragulaling this speech; lhat section 651(h)(5}{A) directly advances this 
Interest; and lhat. lhe statute restricts no more speech than necessary. See Central Hudson 

V. Pub. Serv. Comm'11 ofN. Y., 447 U.S. 557,570,100 S.Ct.-2J4J, 65 LEd.2d 341 (1980}. 1 

. _CDB.ln!roduced survey,.anecdotal,. and legislative.history evidence_.1n·support of its lniUal 
burden under Gen/rat Hudson to show Iha\ the speech it seeks to regulate has the potential 

to mislead. Although U1e district court properly admitted lllis evidenc;e, it concluded that lhe 
•surveys c;1re of only limited value In detennlning whelher {the advertisements} are potenllally 

mfsleadlng." Polls. 3:'.M t-.Supp.2d al 1216. Consideration of lhe relative weight of the 

parties' evidence was inappropriate at the _summary Judgment stage, See 1vfofitot v, Am. 

Pres. Uues, Lid., 3•13 F.2d 217, 219 (9th Cir.1965). Because the parties' evidence created a 
material Issue of fact regarding tha potential of the advertlsemeills lo mislead, lhe dislrict 
court erred In granHng ~ummary judgment for Polts. 2 

rn the abse.nc;e of a full ev!denllary record, findings of fact, and conclusions of law, pursuant 

to Federal Rufe of Civil Procedure 52{a}, we are unable to determine whether lhe challenged 
statute vio!a!es Potts's commercial free speech rights, because whether and lo what extent 

lhe advertisemenls potentially mislead the public will Inform !he legal analysis under !he third 

and fourth prongs of Central Hf/dsan. We therefore reverse lhe grant or summary judgment 
and remand for further proceedings consislent ..yith this disposition. We also vacate the 

attorney's fees award as premature. We need not address lhe parties' additional arguments 
on appeal. 

https://t-.Supp.2d
https://F.Supp.2d
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REVERSED and REMANDED. 

Parallel Citations 

2007 WL 412232 {C.A.9 (Cal.)) 

Footnotes 

The Honorable Emmett Ripley Cox, Senior Circuit Judge for lhe Eleven!h 
Circuit Court ofAppeals, sitting by deslgnafion. 

This dlsposi{lon Is not appropriate for- publication and may not be cited to or by 
!he courts of this circuit except as provided by Ninth Cir, R. 36-3, 

The F!rst Amendment affords no prolecllon _to speech that Is actually 
misleading. tn re R,M.J., 455 U.S. 191,203, 102 S.Ct. 929, 71 L.Ed 2d 64 

{1982). We assume for the p_urposes oflhis appeal Iha! CDB's e~idence 
creates a material issue of fact only as to whether the advertisements have the 
potentiat to misle!ld. 

2 COB and Polls cross-moved for summar1 Judgment. Conlrary to COB'S 

assertion on appeal !hat Itpresented •undisputed~ evideric;e of actual 
con~umer confusion, Pons· pteS"ented evidence chaUengfng the re!labill~/ and 
sclenlinc val!dlty of CDB's data. 

End of Document ~ .:mm Thomsrm R"ulers. No ctaiir. !a C>lliJk,al U.S. 0<1~emmt111tW<,rka. 
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Home ! Licensees : Specialty Board Advertising 

Specialty Board Advertising 

Business and Professions Code section 651 (h)(5)(A)&(B) prohibits physicians from advertising that they are board 
certified unless they are certified by: 

1. an ABMS member specially board; 

2. a specialty board with an ACGME accredited postgraduate training program; or 

3. a specialty board with "equivalent" requirements approved by the Medical Board of California's 
Licensing Program. 

The Medical Board has approved the following four specialty boards: 

. American Board of Facial Plastic and Reconslrl1ctive Surgery (Approved: February 3, 1995) 

American Board of Pain Medicine (Approved: February 2, 1996) 

American Board of Sleep Medicine (Approved: February 6, 1998) 

American Board of Spine Surgery (Approved: May 10, 2002) 

Therefore, unless physicians are certified by a specialty board, as defined by law, physicians are prohibited from 
using the term "board certified" in their advertisements. The law does not, however, prohibit the advertising of 
specialization, regardless of board certification status, nor does it prohibit the use of diplomate, member, approved 
by, or any other term that is subject to interpretation by prospective patients. 

Business and Professions Code section 651 (h) 

California Code of Regulations section 1363.5 
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, Consumers · COmpla!n!s , Cornolaints FAQ Pn1ctrce Speclaltres FAQ 

Frequently.Asked Questions - Physician Credentials/Practice Specialties 

How go l fiod oyt jf my doclor has a oracllce spaci11[ty? 

My physician told me H1al she was board cerlifled and handed me a card 'Nilh trnr board soecially. Is II mandatory ror my physicia11 lo be "board clfrlified" in hersqecially? 

MY physician informed ma lhal he is board certified by "XYZ" specialty bm1rd and is adver11sing in Iha kical newspaper_ Is this legal? 

How do I know if my physician Is board cerlifled or if tie or she Is certllied by an approved specially Imam? 

How do I lind out if my doctor is iicensed or a "reat• medical doctor? 

Has my doc(or over been In BIii( kind of "trouble" or had any complainls filed agaillsl him? 

How do I lind out if my doc!orhas been oris llce11sed ill anolher state? 

Physic;ians can lde111ify !heir pracllce specially on \heir Medical Board profile a11d lhal lnlomiaUon Is availabla lhrotrgh lhe Braeze Online License Lookup. You can also obtain this infomialion by eitherconlacling the physlclao's office 
d1reclly, revlaw!ng Iha physician's amllor medical group's website, or by contacting the local medical sociely If lhe physician is a member. Mosl physicians have a practice specially, which is the arsa of medicine they h;1ve received 
addillooal training in, but not all physicians have medical specially cerlifrcalion. Medical speclalty cer1mcat1on is a voluntary process granlad by a member boiml or the American Board of Medical Specialties (ABMS), a private organizallon, 
or other equivalent board. Board certilicaUon ls not required by the Medlcal Board for a physician II) practice. (See auesUon l)elowon bon[d cerUflcalll)n) 

My physician told m_e that.she was board _certifi~d and hande_~ me acard with ~e.r board ~pecla!ty_. ls_l.t_m~~~atory _f~r my_p~y~_!cl~~ t~. be "boa_r~ certified_" l~_.h.~r-~p_ecl~I.~? 

There Is no current law Iha\ requires lh11\ a physician be "board cerlilied," However, unless physicians are certified by a specialty board as defined by law, physicians are prohibiled from using Iha IBITTl "bo11rd certified" In their 
advertlsemenls. The law does not, however, prohibll lhe advertising of speclallzallon regardless of board certification slalus, nor does II prohibil the usa of "dipll)male, member, approved by," or any other lemi lhal Is subject to 
Interpretation by prospeclive patients. · 

Busioess aod Professions Code §651(h)(5J(A) B. (8) prohibils physicia11s lrom advertising lhat they ars board certified unless they are certified by one of the following: e member board or lhe American Board of Medlcal SpeclaHies, a 
speclalty board wilh Iha Accredi\aUon Councll for Graduate Medical Educalion accrediled postgradual11 \raining program, or II spacially board approved by the Medical 8011rd of California's Licensing Program as equivalelll. 

§Qeciatly Board Advertising 

Medical specially certification Is a voluntary process granted by a member board of Iha American Board of Med)cal Specialties (ABMS), a privale organizaUon, or other equivalent board. Board certificalion is not requirad by lhe Medical 
Board for a physician to practics; however, pursuant lo Buslnsss and ProfessJons Code section 651, in California physlclans may no\ advertise thal lhey era board certified unless th11y have been cerlifled by an ABMS Msmber Board or an 
equivalent board recognized bY Iha Medical Board olCalifomia. The Medical Board hes approved the following specially boards: America11 Board of Facial and Plastic Reconslruclive SLngery; American Board of Pain Medicine: American 
Board or Sleep Medicine; and the American Board of Spine Surgery. 

Please use the Hnks below to access the ABMS webslt~ and other boards recognized by the Madical Board of California a11d learn more about board cerlillcalil)n and whether your doctl)ris board cerllfied. 

American Board or Madical Speciallies 

American Board or Faciill PlasUc and Recons\ruclive Surmiry 

American Board of Pain Medicine 

Ame'rican Board ol Sleep Medicine 

Arnerican Board of Spine Surgery 

How do I find out If my doctor is licensed or a "real" medical doctor? 

You may oblain information 11bout II physician from th11 Medical Board of California by calling (916) 263-2382, or by vlewing a physician's profile through !he Breeze Online License Lookup. You also may want to check the Os!eopathi<. 
Medical Board's wabsite ii you are unable lo locate your physician on our~ebsite. 

H.as ~Y ~-~c-~~r ev_er.~e~~-I~..~-ny ~i~_d ~f."~.~~-~~1~''. o_r_.ha~..a_n_y ~o~plaln~~- f_lle~. agar~~-! hlJ!l? 

You may check your_doctor's profile through Iha Breeze Online License Lookup. Complaints are confidenlial in California. However, disciplinary action agalnsl a licensee is public. 

Back lo Too 

How do I find out If my doct_or has been, ()f is_, licensed In another state? 

You may contact lhe Federation of Slate Medical Boards ll)caled in Eul11ss, TX, al Iha loll-free number !166-275-2267 for furlher inlormalion about Olher stale medical bl)ards, 

Back: lo Top 
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BUSINESS AND PROFESSIONS CODE - BPC 

DIVISION 2. HEALING ARTS [500 - 4999.129] ( Division 2 enacted by Stats. 1937, Ch. 
399.) 

CHAPTER 1. General Provisions [500 - 865.2] ( Chapter 1 enacted by Stats. 1937, Ch. 
399.) 

ARTICLE 6. Unearned Rebates, Refunds and Discounts [650 - 657] { Article 6 added by Stats. 1949, Ch. 
899.) 

(a) It is unlawful for any person licensed under this division or under any initiative act referred to 
651. in this division to disseminate or cause to be disseminated any form ofpublic communication 

containing a false, fraudulent, misleading, or deceptive statement, claim, or image for the purpose 
of or likely to induce, directly or indirectly, the rendering ofprofessional services or furnishing of 

products in connection with the professional practice or business for which he or she is licensed. A 
"public communication" as used in this section includes, but is not limited to, communication by 
means of mail, television, radio, motion picture, newspaper, book, list or directory of healing. arts 
practitioners, Internet, or other electronic communication. 

(b) A false, fraudulent, misleading, or deceptive statement, claim, or image includes a statement or 
claim that does any of the following: 

(1) Contains a misrepresentation of fact. 

(2) Is likely to mislead or deceive because of a failure to disclose material facts. 

(3) (A) Is intended or is likely to create false or unjustified expectations of favorable results, including 
the use of any photograph or other image that does not accurately depict the results of the procedure 
being advertised or that has been altered in any manner from the image of the actual subject depicted 
in the photograph or image. 

(B) Use of any photograph or other image of a model without clearly stating in a prominent location 
in easily readable type the fact that the photograph or image is of a model is a violation of subdivision 
(a). For purposes of this paragraph, a model is anyone other than an actual patient, who has undergone 
the procedure being advertised, of the licensee who is advertising for his or her services. 

(C) Use of any photograph or other image of an actual patient that depicts or pmports to depict the 
results of any procedure, or presents "before" and "after" views of a patient, without specifying in a 
prominent location in easily readable type size what procedures were performed on that patient is a 
violation of subdivision (a). Any "before" and "after" views (i) shall be comparable in presentation so 
that the results are not distorted by favorable poses, lighting, or other features of presentation, and (ii) 
shall contain a statement that the san1e "before" and "afte( results may not occur for all patients. 

(4) Relates to fees, other than a standard consultation fee or a range of fees for specific types of 
services, without fully and specifically disclosing all variables and other material factors. 

(5) Contains other representations or implications that in reasonable probability will cause an 
ordinarily prudent person to misunderstand or be deceived. 
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(6) Makes a claim either of professional superiority or of performing services in a superior manner, 
uhless that claim is relevant to the service being performed and can be substantiated with objective 
scientific evidence. 

(7) Makes a scientific claim that cannot be substantiated by reliable, peer reviewed, published 
scientific studies. 

(8) Includes any statement, endorsement, or testimonial that is likely to mislead or deceive because of 
a failure to disclose material facts. 

(c) Any price advertisement shall be exact, without the use of phrases, including, but not limited to, 
"as low as," "and up," "lowest prices," or words or phrases of similar import. Any advertisement that 
refers to services, or costs for services, and that uses words of comparison shall be based on verifiable 
data substantiating the comparison. Any person so advertising shall be prepared to provide 
information sufficient to establish the accuracy of that comparison. Price advertising shall not be 
fraudulent, deceitful, or misleading, including statements or advertisements of bait, discount, 
premiums, gifts, or any statements of a similar nature. In connection with price advertising, the price 
for eacli product or service shall be clearly identifiable. The price advertised for products shall include 
charges for any related professional services, including dispensing and fitting services, unless the 
advertisement specifically and clearly indicates otherwise. 

(d) Any person so licensed shall not compensate or give anything of value to a representative of the 
press, radio, television, or other communication medium in anticipation of, or in return for, 
professional publicity unless the fact of compensation is made known in that publicity. 

(e) Any person so licensed may not use any professional card, professional announcement card, office 
sign, letterhead, telephone directory listing, medical list, medical directo1y listing, or a similar 
professional notice or device if it includes a statement or claim that is false, fraudulent, misleading, or 
deceptive within the meaning of subdivision (b ). 

(f) Any person so licensed who violates this section is guilty of a misdemeanor. A bona fide mistake 
of fact shall be a defense to this subdivision, but only to this subdivision. 

(g) Any violation of this section by a person so licensed shall constitute good cause for revocation or 
suspension of his or her license or other disciplinary action. 

(h) Advertising by any person so licensed may include the following: 

(1) A statement of the name of the practitioner. 

(2) A statement of addresses and telephone numbers of the offices maintained by the practitioner. 

(3) A statement of office hours regularly maintained by the practitioner. 

(4) A statement of languages, other than English, fluently spoken by the practitioner or a person in the 
practitioner's office. 

(5) (A) A statement that the practitioner is certified by a private or public board or agency or a 
statement that the practitioner limits his or her practice to specific fields. 

(B) A statement of certification by a practitioner licensed under Chapter 7 ( commencing with Section 
3000) shall only include a statement that he or she is certified or eligible for ceiiification by a private 
or public board or parent association recognized by that practitioner's licensing board. 

(C) A physician and surgeon licensed under Chapter 5 ( commencing with Section 2000) by the 
Medical Board of California may include a statement that he or she limits his or her practice to 
specific fields, but shall not include a statement that he or she is certified or eligible for certification 
by a private or public board or parent association, including, but not limited to, a multidisciplinary 

1/")F./~f\1 <; 
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board or association, unless that board or association is (i) an American Board of Medical Specialties 
member board, (ii) a board or association with equivalent requirements approved by that physician 
and surgeon's licensing board, or (iii) a board or association with an Accreditation Council for 
Graduate Medical Education approved postgraduate training program that provides complete training 
in that specialty or subspecialty. A physician and surgeon licensed under Chapter 5 ( commencing 
with Section 2000) by the Medical Board of California who is certified by an organization other than 
a board or association referred to in clause (i), (ii), or (iii) shall not use the term "board certified" in 
reference to that certification, unless the physician and surgeon is also licensed under Chapter 4 
( commencing with Section 1600) and the use of the term "board certified" in reference to that 
certification is in accordance with subparagraph (A). A physician and surgeon licensed under Chapter 
5 ( commencing with Section 2000) by the Medical Board of California who is certified by a board or 
association referred to in clause (i), (ii), or (iii) shall not use the term "board certified" unless the full 
name of the certifying board is also used and given comparable prominence with the term "board 
certified" in the statement. 

For purposes of this subparagraph, a "multidisciplinary board or association" means an educational 
certifying body that has a psychometrically valid testing process, as determined by the Medical Board 
of California, for certifying medical doctors and other health care professionals that is based on the 
applicant's education, training, and experience. · 

For purposes of the term "board certified," as used in this subparagraph, the terms "board" and 
"association" mean an organization that is an American Board of Medical Specialties member board, 
an organization with equivalent requirements approved by a physician and surgeon's licensing board, 
or an organization with an Accreditation Council for Graduate Medical Education approved 
postgraduate training program that provides complete training in a specialty or subspecialty. 

The Medical Board of California shall adopt regulations to establish and collect a reasonable fee from 
each board or association applying for recognition pursuant to this subparagraph. The fee shall not 
exceed the cost of administering this subparagraph. Notwithstanding Section 2 of Chapter 1660 of the 
Statutes of 1990, this subparagraph shall become operative July 1, 1993. However, an administrative 
agency or accrediting organization may take any action contemplated by this subparagraph relating to 
the establishment or approval of specialist requirements on and aftet' January 1, 1991: 

(D) A doctor ofpodiatric medicine licensed under Chapter 5 (commencing with Section 2000) by the 
Medical Board of California may include a statement that he or she is certified or eligible or qualified 
for certification by a private or public board or parent association, including, but not limited to, a 
multidisciplinary board or association, if that board or association meets one of the following 
requirements: (i) is approved by the Council on Podiatric Medical Education, (ii) is a board or 
association with equivalent requirements approved by the California Board of Podiatric Medicine, or 
(iii) is a board or association with the Council on Podiatric Medical Education approved postgraduate 
training programs that provide training in podiatric medicine and podiatric surgery. A doctor of 
podiatric medicine licensed under Chapter 5 (conunencing with Section 2000) by the Medical Board 
of California who is certified by a board or association referred to in clause (i), (ii), or (iii) shall not 
use the term "board certified" unless the full name of the certifying board is also used and given 
comparable prominence with the term "board certified" in the statement. A doctor ofpodiatric 
medicine licensed under Chapter 5 ( commencing with Section 2000) by the Medical Board of 
California who is certified by an organization other than a board or association referred to in clause 
(i), (ii), or (iii) shall not use the term "board certified" in reference to that certification. 

For purposes of this subparagraph, a "multidisciplinary board or association" means an educational 
certifying body that has a psychometrically valid testing process, as determined by the California 
Board of Podiatric Medicine, for certifying doctors of podiatric medicine that is based on the 
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applicant's education, training, and experience. For purposes of the term "board certified," as used in 
tllis subparagraph, the terms "board" and "association" mean an organization that is a Council on 
Podiatric Medical Education approved board, an organization with equivalent requirements approved 
by the California Board of Podiatric Medicine, or an organization with a Council on Podiatric Medical 
Education approved postgraduate training program that provides training in podiatric medicine and 
podiatric surgery. 

The California Board of Podiatric Medicine shall adopt regulations to establish and collect a 
reasonable fee from each board or association applying for recognition pursuant to this subparagraph, 
to be deposited in the State Treasury in the Podiatry Fund, pursuant to Section 2499. The fee shall not 
exceed the cost of administering this subparagraph. 

(6) A statement that the practitioner provides services under a specified private or public insurance 
plan or health care plan. 

(7) A statement of names of schools and postgraduate clinical training programs from which the 
practitioner has graduated, together with the degrees received. 

(8) A statement of publications authored by the practitioner. 

(9) A staternent of teaching positions currently or formerly held by the practitioner, together with 
pertinent dates. 

(10) A statement of his or her affiliations with hospitals or clinics. 

(11) A statement of the charges or fees for services or commodities offered by the practitioner. 

(12) A statement that the practitioner regularly accepts installment payments of fees. 

(13) Otherwise lawful images of a practitioner, his or her physical facilities, or of a commodity to be 
advertised. · 

(14) A statement of the manufacturer, designer, style, make, trade name, brand name, color, size, or 
type of commodities advertised. 

(15) An advertisement of a registered dispensing optician may include statements in addition to those 
specified in paragraphs (I) to (14), inclusive, provided that any statement shall not violate subdivision 
(a), (b), (c), or (e) or any other section of this code. 

(16) A statement, or statements, providing public health information encouraging preventative or 
corrective care. 

(17) Any other item of factual information that is not false, fraudulent, misleading, or likely to 
deceive. 

(i) Each of the healing arts boards and examining committees within Division 2 shall adopt 
appropriate regulations to enforce this section in accordance with Chapter 3.5 (commencing with 
Section 11340) of Part I of Division 3 of Title 2 of the Government Code. 

Each of the· healing arts boards and committees and examining committees within Division 2 shall, by 
regulation, define those efficacious services to be advertised by businesses or professions under their 
jurisdiction for the purpose of determining whether advertisements are false or misleading. Until a 
definition for that service has been issued, no advertisement for that service shall be disseminated. 
However, if a definition of a service has not been issued by a board or committee within 120 days of 
receipt of a request from a licensee, all those holding the license may advertise the service. Those 
boards and committees shall adopt or modify regulations defining what services may be advertised, 
the manner in which defined services may be advertised, and restricting advertising that would 
promote the inappropriate or excessive use of health services or commodities. A board or committee 
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shall not, by regulation, unreasonably prevent truthful, nondeceptive price or otherwise lawful forms 
of advertising of services or commodities, by either outright prohibition or imposition of onerous 
disclosure requirements. However, any member of a board or committee acting in good faith in the 
adoption or enforcement of any regulation shall be deemed to be acting as an agent of the state. 

G) The Attorney General shall commence legal proceedings in the appropriate forum to enjoin 
advertisements disseminated or about to be disseminated in violation of this section and seek other 
appropriate relief to enforce this section. Notwithstanding any other provision oflaw, the costs of 
enforcing this section to the respective licensing boards or committees may be awarded against any 
licensee found to be in violation of any provision of this section. This shall nof diminish the power of 
district attorneys, county co1msels, or city attorneys pursuant to existing law to seek appropriate relief. 

(k) A physician and surgeon or doctor of podiatric medicine licensed pursuant to Chapter 5 
( commencing with Section 2000) by the Medical Board of California who knowingly and 
intentionally violates this section may be cited and assessed an administrative fine not to exceed ten 
thousand dollars ($10,000) per event. Section 125.9 shall govern the issuance of this citation and fine 
except that the fine limitations prescribed in paragraph (3) of subdivision (b) of Section 125.9 shall 
not apply to a fine under this subdivision. 

(Amended by Stats. 2011, Ch. 385, Sec. 1. Effective January 1, 2012.) 
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